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SETTLEMENT—BAD FAITH 
By Fred. S. Knight 

Although rejecting the theory of negligence and breach of contract 
as grounds of recovery, the United States Circuit Court of Appeals, 
Sixth Circuit, recently held in Noshey v. American Automobile Insurance 
Co., 68 Federal (2d) 808; 83 Insurance Law Journal 318, that an insur- 
ance company may be held liable to the assured for the entire amount of 
any judgment recovered against him, although in excess of the policy 
limits, on the theory ot bad faith on the part of the insurer in the settle- 
ment negotiations. 

Plaintiffs Henry Noshey and another were the holders of an auto- 
mobile liability policy providing coverage in an amount not exceeding 
$10,000 for injury to any one person. The policy contained the custom- 
ary provisions that the insurer would investigate all accidents and defend 
all suits thereon in the name and on behalf of the assured and reserving 
to the insurance company the right to settle or defend as it might elect. 
During the term of the policy one Slover was accidently run down by 
the truck of the assured and so seriously injured as to be crippled for 
life. Notice of the accident was given to the insurance company which 
after making investigation assumed entire and exclusive control of the 
settlement negotiations. An offer on behalf of Slover to settle the claim 
for $12,500 was countered by the defendant with an offer of $1,500. 
During successive stages in the negotiations the defendant’s offer was 
raised to $7,500. On September 28, 1929, suit was brought by Slover to 
recover $40,000. In May, 1930, Slover offered to settle for $10,000 and 
the assured urged prompt settlement. No reply, however, was made to 
Slover’s offer or heed given to the assured’s advice. The case was set 
for trial in September. Despite the repeated demands of the assured 
that settlement be made the insurance company failed to act until Au- 
gust, when it agreed to settle for $10,000, the full amount of its liability 
under the policy. Slover’s attorney, however, advised that on account 
of the proximity of the trial the offer had been withdrawn. In Septem- 
ber the defendant’s agent conceded that in all probability recovery would 
be had far in excess of $10,000 and declared that defendant was willing 
to pay the full coverage and urged that the assured’s attorneys make the 
best settlement possible to protect their client. On being told that the 
assured were precluded under the policy from acting to procure settle- 
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ment without the written consent of the insurer, written consent was 
promised but although repeatedly requested was never forthcoming. No 
settlement was effected. The damage suit resulted in a verdict against 
the assured for $22,500. ‘The insurance company paid $10,000, the limit 
of its policy, and the assured was forced to pay the difference. Suit was 
brought by the assured against the insurer to recover the amount they 
had been forced to pay. 

In reversing the judgment of the trial court sustaining the demurrer 
of the insurer, the Circuit Court of Appeals held that bad faith on the 
part of the insurer toward the assured in the settlement negotiations con- 
stituted grounds rendering the insurer liable for the full of any judgment 
obtained against the assured and that the allegations of the complaint 
were sufficient to state a cause of action, and therefore it was error to 
sustain the demurrer to the complaint. 


NO ACTION CLAUSE 


In an interesting decision in Kuntz et al. v. Spence et al., 67 South 
Western (2d) 254; 82 Insurance Law Journal 1620, the Commission of 
Appeals of Texas, Section A recently sustained the validity of the so- 
called “no action clause’ of an automobile liability policy and held that 
the insurer may not be joined as a party defendant with the assured in a 
negligence action, where such clause was contained in the policy. 

Plaintiffs, Sam B. Spence and wife brought suit against J. Earl 
Kuntz and wife and the Employers’ Casualty Company seeking recovery 
of damages for the death of their minor child alleged to have resulted 
trom the negligent operation of an automobile by Mrs. Kuntz. The Em- 
ployers’ Casualty Company had issued to Kuntz an automobile liability 
policy and it was because of the issuance of such policy that the company 
was joined as a party defendant. A provision contained in the policy 
was to the effect that no recovery against the company should be had un- 
il the amount of loss or expense had been determined either by final 
judgment against the assured after actual trial in an action defended by 
the company or by a written agreement of the assured, the claimant, and 
the company. Plaintiff had judgment and the defendant insurer appealed. 

In reversing the judgment of the trial court in favor of the plaintiff 
the Commission of Appeals of Texas, Section A held that while generally 
where a policy creates a primary liability on the part of the insurance 
company in favor of any person who may be injured by the negligence 
of the assured, such injured person may sue the insurance company alone 
or join it as a party-defendant in a suit against the assured, when the 
policy in suit is read in the light of the “no action clause’’ contained 
therein, it does not bind the casualty company as for primary liability so 
‘hat it can be sued alone prior to a judgment against the assured or sued 
with the assured before a judgment has been obtained against him. 

We note with particular interest that the court held that the “no 
action clause” violated no statute and was certainly not against public 
policy and that it was certainly very important to the insurance company 
that it be not sued with the insured. The court further stated that “in 
this respect we judicially know that juries are much more apt to return 
a verdict for the injured party, and for a larger amount, if they know 
loss is to ultimately fall on an insurance company.” It is indeed a novel 
decision that the court should judicially know the tendency of juries. 








Williams v. Union Central Life Ins. Co. 


WILLIAMS v. UNION CENTRAL LIFE INS. CO. No. 208. 
Argued Dec. 14, 1933. Decided Jan. 15, 1934. 

54 Supreme Court Reporter 348. 
1. INSURANCE. 

In participating life policy, option to have dividends applied to purchase of 
“paid-up additions” held not equivalent to option for use of dividends to procure 
“extended insurance.” 

Option to have dividends applied to purchase of paid-up participating 
additions to policy was distinct from an option to procure “extended insur- 
ance,” since a “paid-up addition” to policy, by application of a dividend, 
is amount added to face of policy and purchased by use of dividend as 
single premium, while an option to use dividend to procure “extended in- 
surance” is one to procure extension of term of insurance from date to 
which premiums have been paid, without further payment. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 

Where insured refused proposal of insurer’s agents for use of policy dividends 
in partial payment of note to agents to whom he was indebted, stating he was go- 
ing to have every nickel applied towards paying policies as far as it would carry 
them, such statement, communicated to insurer, held too indefinite to serve as di- 
rection to insurer to apply dividend to purchase of extended insurance or in any 
other way. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. INSURANCE. 

Provision in participating life policy that, on failure to pay premium, policy 
should lapse and its value be applied under clause providing for use of “surrender 
value” in purchase of extended insurance, held not to require dividend to be auto- 
matically applied to purchase of extended insurance, and was not in conflict with 
provision making dividend payable in cash if policy lapsed. 

There was no conflict, since the dividend was not part of “surrender 
value,” which value, under policy, was equal to the “reserve” at end of 
policy year, less fixed surrender charges, without reference to dividends. 
“Reserve” and “dividends” are distinguished in that, where level premi- 
ums are paid, annual premium is greater than mortality cost during early 
years of insurance and less than mortality cost in later years, and the ac- 
cumulated savings on this basis, as computed with mortality tables and as- 
sumed rate of interest on investment of premiums, constitute “reserve” 
against policy at a given date, while “dividends” are distributable gains 
resulting where mortality is actually less, or income is larger or expenses 
smaller, than originally estimated in fixing level premiums. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

4. INSURANCE. 

In clause in participating life policy, referring to application of surrender value 
to purchase of extended insurance on default in premium, provision that accumu- 
lations of dividends might be applied to increase term of extension held inapplica- 
ble to current dividend, where no option to accumulate dividends had been exercised. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

5. INSURANCE. 


Where insured under participating life policy gave no direction respecting ap- 
plication of dividend declared on premium due date, and dividend was therefore, 
under policy, payable in cash on lapse of policy for nonpayment of premium, 
dividend held not applicable in reduction of amount advanced against policy so as 
to increase surrender value to sum sufficient to extend insurance until after death. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

6. INSURANCE. 


Statement and “cash surrender voucher” sent by insurer to insured under par- 
ticipating life policy held not to evidence admission or agreement to apply current 
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dividend on lapsed policy in reduction of amount advanced against surrender value 
of policy so as to raise surrender value to sum sufficient to extend insurance until 
after death. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

7. INSURANCE. 

Statute requiring life policies to secure to insured, on default after three years’ 
premium payments, insurance of net value “equal to reserve at date of default on 
policy, and on any dividend additions thereto,” held not to require insurer, on pre- 
mium default, to apply current dividend, in addition to policy reserve, to purchase 
of extended insurance, since words “dividend additions” do not mean dividends, 
but paid-up additional insurance purchased with dividends (Rev. St. Tex. art. 4732, 
subd. 7). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

On Writ of Certiorari to the United States Circuit Court of Appeals for the 
Fifth Circuit. 

Action by Nannie May Williams against the Union Central Life Insurance 
Company. Judgment for plaintiff was reversed by the Circuit Court of Appeals 
[65 F.(2d) 240], and the cause remanded, and plaintiff brings certiorari. 

Judgment of the Circuit Court of Appeals affirmed. 

Messrs. Harris O. Williams and Charles O. Harris, both of San Angelo, Tex., 
for petitioner. 

Mr. Eugene P. Locke, of Dallas, Tex., for respondent. 

Mr. Chief Justice Hughes delivered the opinion of the Court. 

This action was brought by petitioner as beneficiary of a policy of insurance 
for $10,000 issued July 26, 1927, upon the life of her husband, who died on Octo 
ber 15, 1931. Application for the policy was made, and the policy was delivered 
in the state of Texas. <A level premium of $449.10 was payable annually on June 
10th, and was paid to and including June 10, 1930. The premium payable on June 
10, 1931, was not paid either at that time or within the thirty-one days of grace 
allowed by the policy. The “loan value” or “cash value” of the policy, as shown 
by the table which the policy set forth, was then $910. Loans against the policy, 
with interest, amounted to $898.88. The policy was a participating one, and a 
dividend of $74.80 was declared in favor of the insured on June 10, 1931. If that 
dividend had been applied in reduction of the amount advanced against the policy 
or to the purchase of extended insurance, the result would have been to extend the 
insurance beyond the date of the death of the insured. Petitioner contends that the 
dividend should have been so applied. Respondent insists that such application 
would have been contrary to the terms of the policy and that, on the expiration of 
the period of grace without payment of the premium due, the policy lapsed and 
the dividend was payable in cash and not otherwise. 

Respondent's request for the direction of a verdict was denied, and the verdict 
and judgment went for petitioner. The judgment was reversed by the Circuit Court 
of Appeals. 65 F.(2d) 240, 245. This Court granted certiorari. 

[1] The policy gave the following options as to the disposition of dividends: 

“11. Dividend Options. Dividends may be withdrawn in cash; or applied to 
the payment of premiums; or left to accumulate with interest at three per cent., 
increased from surplus interest earnings as apportioned by the Directors, until the 
maturity of the policy, subject to withdrawal at any time; or applied to the pur- 
chase of paid-up participating additions to the policy, convertible into cash at any 
time for the amount of the original dividends or the reserve of the additions, if 
larger, but payment may be deferred by the Company ninety days from the date of 
application therefor.” 

There is no ambiguity in the terms of these options. They are clear and defi- 
nite in the terminology of insurance, and each is to be applied with its distinctive 
significance. No one of these options provides for the use of a dividend to pro- 
cure extended insurance; that is, to procure an extension of the term of the insur- 
ance from the date to which premiums have been paid, without any further pay- 
ment. Dividends may be withdrawn in cash or applied to the payment of premiums 
or left to accumulate with interest subject to withdrawal at any time. The further 
option to have dividends “applied to the purchase of paid-up participating additions 
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to the policy” is quite distinct from an option to procure extended insurance. A 
“paid-up addition” to the policy, by the application of a dividend, is the amount 
added to the face of the policy and purchased by the use of the dividend as a 
single premium. For such paid-up additions there must be a legal reserve. 


[2] The insured did not exercise any one of the options given by article 11. It 
appears that he had several other policies issued by the same company, and, i 
addition to the amount advanced by the company, he had borrowed certain amounts 
from the company’s agents in Dallas, Tex. These agents, on September 18, 1931, 
obtained an order on the company, signed by the insured, which directed payment 
to them of the dividend on the policy in suit together with dividends on other pol- 
icies. On this order, the dividend here in question was paid to the agents. Pe- 
titioner contested the order as having been signed at a time when the insured did 
not have sufficient mental capacity to understand the transaction. This issue of 
fact was decided by the jury in favor of petitioner, and the Circuit Court of Ap- 
peals did not pass upon the sufficiency of the evidence in that relation. Nor do we 
deal with that question. The only other indication of the intention of the insured 
is sought to be drawn from a statement in a letter addressed to the company by 
its agents ec» September 14, 1931, referring to a conversation with the insured about 
September Ist. The agents said that the insured had rejected their propesal for 
he use of dividends on his policies in partial payment of his note held by the agents, 
aying that “he was going to have every nickel applied towards paying these poli- 
es as far as it would carry them.” We agree with the view of the Circuit Court 

t Appeals that this statement was too indefinite to serve as a direction to the com- 
pany to apply the dividend in question in any particular way, and, unless the insur- 
ince had been extended under the provisions of the policy, it had already lapsed 
and could be reinstated only in accordance with the requirements of the policy; 
hat is, upon payment of premium arrears with interest and satisfactory evidence 
of insurability. We are unable to find any basis for the conclusion that the in- 
cured either had, or attempted to exercise, any option to use. the dividend to obtain 
extended insurance, and our decision must turn upon the construction of the pro- 
visions of the policy applicabie to such a case 


[3] Article 12 provides for the “autoinatic disposition” of dividends as follows: 


12. Automatic Disposition. On payment of the premium, or on the policy 
iniversary if no further premium is payable, if no other option has been elected, 
the dividend then due shall be applied to the purchase of paid-up additions. In 
the event of the death of the insured during the days of grace, the current prem- 
1um being unpaid, if no other option has been elected, or if the policy shall lapse, 
the dividend then due shall be paid in cash. At the death of the insured during the 
continunace of the policy, the pro rata part of the dividend for the current policy 
year shall be paid in cash.” 

The first sentence of article 12 is inapplicable, as it provides for the dispo- 
sition of the dividend “on payment of the premium, or on the policy anniversary if 
no further premium is payable, if no other option has been elected.” 
case is not one where the premium was paid or where on the “policy anniversary” 
no further premium was payable. The first part of the second sentence is also in- 
ipplicable, as the insured did not die during the days of grace. It is also clear that 
the third and last sentence does not apply. But the case does fall directly within 
the alternative of the second sentence, “or if the policy shall lapse, the dividend 
then due shall be paid in cash.” That is precisely this case. And this provision of 
the policy is in plain opposition to the contention that the dividend should be ap- 
plied to an extension of the insurance. The provision presupposes a dividend due 
and the lapse of the policy for nonpayment of premium, and the dividend is then 
to be paid in cash. 


The prese nt 


asia ier seeks to escape this definite stipulation by invoking the provisions 
of the policy as to the use of the * ‘policy value” or “surrender value” in obtaining 
extended insurance. After stating that the reserve of the policy “is computed on 
the American Experience Table of Mortality with interest 344%,” the policy pro- 


vides: 


“15. Surrender Value. After two full years’ premiums have been paid, the 
surrender value for each thousand dollars of insurance is equal to the reserve at 
the end of the policy year, omitting cents, except that in the second, third and 
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fourth policy years, it is equal to the reserve at the end of the policy year, taken 
to the nearest dollar, less surrender charges of $21, $13 and $6 respectively. 

“16. Policy Values. The surrender value may be used at the option of the 
owner of the policy in any one of the following ways, all of equal value, as set 
torth in the following tables, provided there be no indebtedness or advances on 
the policy. If, on failure to pay a premium, no option is exercised, such value 
shall-be applied as provided in Option 1. 


“17. Option 1—Extended Insurance. Applied to the extension of this policy 
as participating term insurance from the date to which premiums have been paid, 
without any further payment (Table 1). The value of any paid-up additions will 
be used to increase the term or extension. Accumulations of dividends at interest 
may be applied to increase the term of extension. Dividends on extended insur- 
ance shall be paid in cash and only for completed policy years. 

a * 3 a * « e * 


“22. Deduction of Indebtedness. If there be any indebtedness or advances on 
this policy, the cash value shall be reduced thereby; the paid-up value shall be re- 
duced proportionately; and the extended insurance shall be for the face value of 
the policy less the indebtedness and advances and for such term as said reduced 
cash value will provide.” 

Petitioner argues that an earlier provision of the policy (article 8) that “after 
two full years’ premiums have been paid, on failure to pay any subsequent pre- 
mium, this policy shall lapse and its value, if any, shall be applied as set forth in 
article 16,” conflicts with the provision of article 12 that the dividend in case of 
lapse shall be paid in cash. There is no conflict, however, as article 16 refers to 
the use of the “surrender value,” as defined in article 15. Instead of there being in- 
consistency, article 8 expressly provides for lapse on nonpayment of premium, the 
event on which, by article 1Z, the dividend is to be paid in cash. The dividend is 
not a part of the “surrender value.” That value is equal to the “reserve” at the end 
of the policy year, less the “surrender charges” stated. Where level premiums are 
paid, the amount of the annual premium is necessarily greater than the mortality 
cost during the early years of the insurance and less than the mortality cost in la- 
ter years. With the mortality table and an assumed rate of the interest on the in- 
vestment of premiums received, the amount of the accumulated savings on this ba- 
sis, at any date, can be mathematically computed. This amount constitutes the “re- 
serve” against the policy or its net value. The insurer must have on hand the ag- 
gregate amount of these reserves against its outstanding policies. And in case of 
lapse, after a policy has been in force for a specified time, its net value or “sur- 
render value,” less surrender charges, is made available to the policyholder. 

“Dividends” are in a different category. In fixing the annual level premium, 

there is added to the sum required on the basis of the mortality table, and assumed 
rate of interest, an amount to cover anticipated expenses and contingencies. If the 
rate of mortality exactly coincided with the expected rate, and the income, ex- 
penses, and contingencies were precisely in accordance with the allowance made 
therefor, there would be no surplus and hence no dividends. But in the actual 
course of business there may be, and probably will be, gains from the fact that the 
mortality turns out to be less than that expected, or that the income is larger or 
the outlays are less than those estimated, and these gains are distributable to policy- 
holders by means of “dividends” in accordance with the provisions of policies. The 
“surrender value” is calculated on the basis of the reserve and without reference 
to such possible dividends. 
__ In this instance, according to the tables set forth in the policy to which ar- 
ticle 16 refers, the surrender value at the time in question was $91 for each $1,000 
of insurance, and thus amounted to $910. According to article 22, this “cash value” 
was to be reduced by the amount advanced on the policy. It is not questioned that 
the amount which had been advanced, with interest, was $898.88. There was thus 
left, of the surrender value, the sum of $11.12 which the insured was entitled to 
have applied as provided in article 16. The insured, on the failure to pay the 
premium due, did not exercise any of the options for the use of the surrender value 
of the policy under article 16, and hence, “such value” was to be applied “as pro- 
vided in Option 1,” set forth in article 17. The amount to be so applied was clearly 
the surrender value of $11.12, as above stated. And under “Option 1,” it was this 
amount that was to be used to obtain “extended insurance.” 
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Article 17 provided that this amount should be “applied to the extension of this 
policy as participating term insurance from the date to which premiums have been 
paid, without any further payment (Table 1).” According to that table, the sum 
of $910, the total surrender value without deducting adv: ances, would have sufficed 
to purchas se $10,000 of participating term insurance for “four years, 330 days”; 
that is, at between 50 and 51 cents a day. The amount remaining of the surrender 
value, after deducting advances, or $11.12, would thus purchase extended insurnace 
for only twenty-two days, a period inadequate to keep the policy alive until the 
date of the death of the insured. 

[4] The petitioner is not aided by the other provisions of article 17. It pro- 
vides that “the value of any paid-up additions will be used to increase the term of 
extension.” But there were no “paid-up additions.” Prior dividends had been used 
in reduction of the annual premiums paid. No option had been exercised for the 
use of the dividend in question in the purchase of a paid-up addition as provided 
in article 11, and that dividend, on the lapse of the policy, became payable in cash 
by the terms of article 12. Article 17 also provided that “accumulations of divi- 
dends at interest may be applied to increase the term of extension.” This pro- 
vision manifestly refers to the option in article 11 that dividends may be “left to 
accumulate with interest at three per cent.” That option had not been exercised 
and no dividends had been left to accumulate. The provision has no application to 
a current dividend as to which no option had been exercised and which on the 
lapse of the policy is expressly made payable in cash. If after the lapse and 
during the life of the insured, the company had attempted to apply that dividend 
to extended insurance, its action would not have been binding upon the insured, 
and he would have been entitled to demand the cash payment explicitly promised 
him. 

[5] It is the contention of the petitioner that, on the lapse of the policy, the 
dividend of $74.80 should have been applied in reduction of the amount advanced 
against the surrender value of the policy, thus raising what remained of that value 
from $11.12 to $85.92, a sum sufficient to extend the insurance until after the death. 
But the policy gave no warrant for an application of the dividend to the reduction 
of advances against the policy. As this Court pointed out in Board of Assessors 


of Parish of Orleans v. New York Life Insurance Co., 216 U. S. 517, 522, 30 S. Ct. 


385, 386, 54 L. Ed. 597, such advances being against the surrender value do not 
create a “personal liability” or a “debt” of the insured, but are merely a deduction 
from the sum that the company “ultimately must pay.” While the advance is called 
a “loan” and interest is Computed in settling the account, “the item never could be 
sued for,” and in substance “is a payment, not a loan.” Id. The company had no 
right, without agreement with the insured, to apply a dividend, payable in cash, to 
the reduction of the advance against the policy.” 

[6] In the endeavor to support its contention, petitioner refers to a statement 
and a “cash surrender voucher” sent by the company to the insured under date of 
July 15, 1931. These papers were submitted for the signature of the insured, but 
were not signed or approved by him. In them, the cash value of the dividend, or 
$74.80, was added to the cash value of the policy, and the amount of the advances 
against the policy with interest, together with a “balance on loan” ($81.10) on 
another policy, were deducted, leaving a “net cash surrender value available” of 
$4.82. The endeavor to treat this statement and proposed voucher as making the 
dividend a part of the surrender value is unsuccessful. Not only is this effort 
cpposed to the clear terms of the policy, but the papers themselves show that the 
“cash value” of the dividend was regarded as a separate item. These papers, so 
far as the present question is concerned, evidence neither an admission nor an 
agreement. 

As there is no ambiguity in the provisions under consideration, there is no oc- 
casion for resort to the familiar principle that equivocal words should be construed 
against the insurer. Whilc it is highly important that ambiguous clauses should 
not be permitted to serve as traps for policyholders, it is equally important, to the 


1See Hutchinson v. National Life Insurance Co., 196 Mo. App. 510, 195 S. W. 66; At- 
iantic Life Insurance Co. v. Bender, 146 Va. 312, 131 S. E. 806; Gardner v. National i 
Insurance Co., 201 N. C. 716, 161 S. E. 308; Toncich v. Home Life Insurance Co., 309 Pa. 
336, 163 A. 673. 

9See Wagner v. Thieriot, 203 App. Div. 757, 197 N. Y. S. 560; Id., 236 N. Y. 588, 142 
N. E. 295. 
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insured as well as to the insurer, that the provisions of insurance policies which 
are clearly and definitely set forth in appropriate language, and upon which the 
calculations of the company are based, should be maintained unimpaired by loose 
and ill-considered interpretations. 
|7| The remaining question is whether a different conclusion as to the inter- 
pretation of the policy is required in view of the provision of article 4732, Revised 
Civil Statutes of Texas 1925, quoted in the margin.’ Petitioner insists that the 
phrase “dividend additions,” as used in the statute, means “dividends.” The Circuit 
Court of Appeals disagreed with this view, holding that “dividend additions” are 
“paid-up insurance in addition to the face of the policy and purchased with divi- 
dends.” We think that this construction is correct. It is in accord with the uncon- 
tradicted testimony which was given by actuaries upon the trial as to the general 
understanding of the phrase. It will be observed that the statutory provision re- 
fers to the reserve at the date of default on the policy “and on any dividend addi- 
tions thereto.” It thus refers to “dividend additions” upon which there would be 
a reserve, that is, it would seem plainly, to paid-up insurance purchased by divi- 
dends, which would require a reserve. We also agree with the Circuit Court of 
Appeals that the case of First Texas State Insurance Co. v S: alley, 111 Tex. 
68, 228 S. W. 550, is not to be regarded as a construction of the phrase, as the 
present question was not before the court. The same is true of the case of Occi- 
dental Life Insurance Co. v. Jamora (Tex. Civ. App.) 44 S.W.(2d) 808. In Great 
Southern Life Insurance Co. v. Jones (C. C. A.) 35 F.(2d) 122, relating to a similar 
statute of Oklahoma, the cae provided for guaranteed “premium reduction cou- 
pons” which were fixed liabilities requiring a reserve, and were not dividends in 
the proper sense as in the instant case. The ruling of the Court of Appeals of Ken- 
tucky in United States Life Insurance Co. v. Spinks, 126 Ky. 405, 96 S. W. 889, 103 
S. W. 335, 13 L. R. A. (CN. S.) 1053, is met by the later decision of the same court 
in Jefferson v. New York Life Insurance Co., 151 Ky. 609, 616, 617, 152 S. W. 
780, 783, where the court held that the words “dividend additions” in the statute of 
Kentucky “has a solely to aa insurance.” See, also, Mutual Benefit 
Life Insurance Co. O’Brien (Ky.) 116 S. W. 750. We see no reason for attrib- 
uting, under the st: aniee of Texas, any other meaning to the terms of the policy in 
suit than that which would otherwise be regarded as their clear import. 


The petition for certiorari in this case directed attention to what was deemed 
to be a conflict between the decision below and the decisions of other Circuit 
Courts of Appeals in Harvey v. Union Central Life Insurance Co., 45 F.(2d) 78, 
and Atlantic Life Insurance Co. v. Pharr, 59 F.(2d) 1024. In the case of Harvey, 
the decision could, and did, rest on the fact that the period of extended insurance, 
to which the surrender value was’ applicable according to the provisions of the 
policy, ran from the effective date of the policy and, as thus calculated, the insur- 
ance extended beyond the date of death. So far as what was said by the court in 
that case may be regarded as bearing upon the question presented in the instant 
case, it was, and was stated to be, unnecessary to the decision. In the case of 
Pharr, there were provisions in the policy quite d'fferent from those before us, 
which were of doubtful meaning. The views expressed by the court may be taken 
as limited to the facts of the particular case. 

The judgment of the Circuit Court of Appeals is affirmed. 

Affirmed. 


8The provisions of article 4732 invoked by the petitioner are as follows: 
“No policy of life insurance shall be issued or delivered in this State, 
life insurance company organized under the laws of this State, 


or be issued by a 
unless the same shall contain 
provisions substantially as follows * # 


“nm 


7. A provision which, in event of default in premium payments, 
been paid for three full years, shall secure to the owner of the policy a stipulated form of in- 
surance, the net value of which shall be at least equal to the reserve at the date of default on 


after premiums shall have 


the policy, and on any dividend additions thereto, specifying the mortality table and rate of in- 
terest adopted for computing such reserve, less a sum not more than two and one-half per cent 
of the amount insured by the policy and of any existing dividend additions thereto, and less any 
existing indebtedness to the company on the policy. Such provision shall stipulate that the 
policy may be surrendered to the company at its home office within one month from date of de- 
fault for a specified cash value at least equal to the sum which would otherwise be available for 
the purchase of insurance, as aforesaid, and may stipulate that the company may defer payment 


for not more than six months after the application therefor is made. This provision shall not 
be required in term insurances.” 
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LIEBERMAN v. TNA LIFE INS. CO. No. 115. 
Circuit Court of Appeals, Second Circuit. Jan. 8, 1934. 
68 Federal Reporter (2d) 906. 
1. INSURANCE. 


3urden of proving that insured following lapse of life policy furnished evi- 
dence of insurability satisfactory to insurer held on beneficiary seeking to recover 
on allegedly reinstated policy. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from the District Court of the United States for the Eastern District 
of New York. 

Bill of discovery by Dora Lieberman against the 7Ztna Life Insurance Com- 
pany, in aid of plaintiff’s action at law to recover on an insurance policy. A 
decree was entered granting the relief in part, and plaintiff appeals. 

Decree reversed. 

Medina & Sherpick, of New York City (Harold R. Medina and William 
Gilbert, both of New York City, of counsel), for appellant. 

James B. Henney, of New York City (Daniel Miner, of New York City, of 
counsel), for appellee. 

Before Manton, Augustus N. Hand, and Chase, Circuit Judges. 

Manton, Circuit Judge. 

Appellant’s husband died an accidental death June 14, 1932. In December, 1931, 
he had issued to him by appellee, three policies of insurance for a total sum of 
$20,000. Appellant was named as beneficiary in each. At death, payment of these 
policies was refused and appellant sued at law. Appellee’s answer to this action 
admitted the issuance of the policies, notice and proof of death. As a separate 
defense it alleged that on March 23 and 28, 1932, there became due upon the 
respective policies three separate quarter-annual premiums which were not paid on 
their due dates or within the grace period, and because of that fact, the policies 
lapsed and became void and were not in effect at the date of the death of the 
insured. It disclaimed liability predicated upon this lapse. 

The reply served by appellant presented the issue to be decided in the law 
action. Nonpayment of the March premiums was not denied. It was claimed that 
the insured formally applied for reinstatement of the policies pursuant to a pro- 
vision of the policies which permitted the insured within five years after default 
in any premium payment, if the policies had not been surrendered, to obtain rein- 
statement upon evidence of insurability satisfactory to the company and by the 
payment of the arrears of premiums with interest and by payment or reinstate- 
ment of whatever indebtedness to the company existed thereon at the date of the 
default with interest from that date. It is alleged that at the time of application 
not only were the arrears paid, but the insured furnished evidence of insurability 
which was, or in good faith should have been, satisfactory to the appellee. It is 
pleaded that the policy was reinstated and was in force at the time of death. 


A bill of discovery has been filed in aid of the action at law to recover on 
the policies and interrogatories were annexed. Some were ordered answered. 
Question 6a, reading, “State in detail the facts relative to the physical condition 
of the insured as revealed upon said examination or examinations of reinstate- 
ment, including among other things, the items of weight, blood pressure, urine, 
heart, lungs, etc.” was held improper and the form was changed by the court 
deleting the words “including, among other things” and “etc.” Questions ordered 
to be answered required the appellee to state the date of filing of, and to produce 
a copy of, the application submitted by the insured containing his answers to the 
questions relating to his condition of health at that time. The court disallowed 
inquiries as to the results of the medical examination of the insured person con- 
ducted by physicians of the appellee. The appellee was required to state on how 
many occasions examinations of the insured were had for the purpose of rein- 
statement as well as the dates thereof. The discovery of the results of the exam- 
inations was refused. Complaint is made only of the refusal to require anwer to 
interrogatory 6a in the form proposed by the appellant. We think answer should 
have been required as requested and not in the modified form the court decreed. 

[1-3] The burden of proving, in the law action, that the insured, following 
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the lapse, furnished evidence of insurability, was upon the appellant. It was 
necessary, for her to show that it was satisfactory to the appellee. This evidence 
consisted, among other things, of the submission by the insured of his person for 
examination, and it is the appellant’s duty to prove what the examination dis- 
closed and what the evidence was, all of which to establish reinstatement or the 
right thereto. Thompson v. Postal Life Ins. Co., 226 N. Y. 363, 123 N. E. 750. 
Appellant was entitled to a discovery to enable her to sustain this burden of proof. 
Baush Machine Tool Co. v. Aluminum Co., 63 F.(2d) 778 (C. C. A. 2). Deleting 
the words from question 6a limited the scope of the inquiry, and the appellee, 
instead of being required to reveal other circumstances which the examination of 
the insured had disclosed to it, was required only to tell what was found in the 
matter pertaining to items of weight, blood pressure, urine, heart; and lungs. 
Appellee was not required to make known such matters as examination of the 
kidneys, liver, or other organs of the body which might be fatal in the matter of 
insurability. While the court recognized the propriety of discovery in principle, it 
denied the full disclosure and this amounted to a denial of the right of discovery. 
We may assume thoroughness, embracing all sources of inquiry and information 
which a diligent examiner would consider. This undoubtedly was embraced within 
the test made for ascertaining insurability. The court should have directed the 
appellee to disclose and make known the result in full of these examinations. The 
theory of the law of discovery meant to give the information which the appellee 
obtained by its examination of the insured. Answering question 6a as proposed 
would have met this requirement. The decree in so far as appealed from is 
reversed. 
Decree reversed. 


FERRAND v. NEW YORK LIFE INS. CO. No. 9726. 
Circuit Court of Appeals, Eighth Circuit. Feb. 16, 1934. 
Rehearing Denied March 24, 1934. 
69 Federal Reporter (2d) 159. 
1. INSURANCE. 

Incontestable clause, of life policy with double indemnity for accidental death, 
providing that policy should not be contestable after two years from date of 
issue, held not to prevent defense of suicide where policy provided that double 
indemnity benefit would not apply if death resulted from suicide, whether sane or 
insane. 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 

2. INSURANCE. 

Missouri statute providing that in suit on life policy suicide should be no 
defense unless insured contemplated suicide at time of applying for policy, held 
not to prevent defense of suicide as to double indemnity liability for accidental 
death where insurance was an Illinois contract (Mo. St. Ann. & 5740, p. 4385). 

(For other cases, see Insurance, Dec. Dig. § 445[2].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by Grace Ferrand against the New York Life Insurance Company, a 
corporation. From an adverse judgment, plaintiff appeals. 

Affirmed. 

J. L. London, of St. Louis, Mo. (W. H. Saunders and Leahy, Saunders & 
Walther, all of St. Louis, Mo., on the brief), for appellant. 

James C. Jones, Jr., of St. Louis, Mo. (James C. Jones, Lon O. Hocker, and 
William O. Reeder, all of St. Louis, Mo., Louis H. Cooke, of New York City, 
and Jones, Hocker, Sullivan, Gladney & Reeder, of St. Louis, Mo., on the brief), 
for appellee. 

Before Stone, Sanborn, and Van Valkenburgh, Circuit Judges. 

Stone, Circuit Judge. 

This is an action by beneficiary of a life insurance policy to recover double 
indemnity on account of accidental death. From a judgment on verdict favoring 
defendant, plaintiff appeals. 

While a number of points are argued by the parties, all of them resolve into 
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three propositions, as follows: I, That the incontestable clause in the policy pre- 
vented the defense of suicide; II, that a Missouri statute prevents the same 
defense; and III, that the charge was erroneous in defining the burden of proof. 

{1] I. The policy is admittedly an Illinois contract. It provided for the pay- 
ment of $5,000 upon death and contained two provisions as follows. The first, 
relating to incontestability, is: 

“This Policy is free of conditions as to residence, travel, occupation, or military 
or naval service, except as provided under Double Indemnity on the first page 
hereof, and shall be incontestable after two years from its date except for non- 
payment of premium.” 

The second is a double indemnity clause providing for payment of an addi- 
tional $5,000 should the death be effected solely through “external, violent and 
accidental cause.” A further provision of this clause, in so far as here pertinent, 
is “This double indemnity benefit will not apply if the insured’s death resulted from 
self-destruction, whether sane or insane.” The answer alleged that the death of 
insured “was the result of self-destruction.” Over the continued and vigorous 
protest of the plaintiff the court submitted the case to the jury on the theory that 
the only real issue was whether the death was due to an accident or to a suicidal 
act. 

Appellant contends that the above incontestable clause applies to and governs 
the suicide provision in the double indemnity clause. This contention is based on 
appellant’s construction of the particular wording in the policy, and, also, on 
general principle. There is no basis for this position on either ground. The word- 
ing of the policy does not admit of the construction sought to be placed upon it 
and this court (Mack v. Conn. General Life Insurance Co., 12 F.(2d) 416, 418) 
has directly held that there is no inconsistency between the two provisions and 
that the incontestable provision does not apply to the double indemnity provision 
which is a matter of defining the risk assumed. 

[2] II. The contention that a statute of the state of Missouri prevents the 
defense of suicide, under this policy, is based upon the provisions of section 5740, 
R. S. Mo. 1929 (Mo. St. Ann. § 5740, p. 4385), which is as follows: 

“In all suits upon policies of insurance on life hereafter issued by any com- 
pany doing business in this state, to a citizen of this state, it shall be no defense 
that the insured committed suicide, unless it shall be shown to the satisfaction of 
the court or jury trying the cause, that the insured contemplated suicide at the 
time he made his application for the policy, and any stipulation in the policy to 
the contrary shall be void.” 

This contention has been directly ruled against appellant by the Supreme 
Court of Missouri in Lukens v. International Life Ins. Co., 269 Mo. 574, 191 S. W. 
418, 421, which, also, involved an Illinois contract. 

[3] III. Appellant contends that the court erred in charging the jury that the 


burden was on the plaintiff to show that the death of the insured was accidental 
and not suicidal. The argument is: 


“There were no eyewitnesses to the case. The deceased was found under cir- 
cumstances showing a violent death. There was a presumption of accident. The 
burden was on the defendant to shaw suicide. 


“Therefore the Court erred in charging the jury that the burden was on the 


plaintiff to prove an accident and not suicide. This deprives the plaintiff of the 
benefit of the presumption of accident.” 


This point is completely met by the charge itself. The court did charge that 
the burden was on plaintiff to prove that the death was accidental and not sui- 
cidal, but in conjunction therewith it covered the very matter involved in the above 
argument. The statement of the court in that respect was as follows: 


“While the burden of proof is on the plaintiff, as has been said, to show that 
the deceased fell from the window accidentally, yet this does not mean that the 
plaintiff must show that fact by direct evidence. It may be proved by reasonable 
inference, or inferences, drawn from the facts produced here in evidence. It is 
a well-known fact that all normal human beings love life and shrink from death, 
and this gives rise to what is sometimes spoken of as a presumption that death 
was not suicidal but accidental. Where the evidence shows that the insured was 
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killed by external and violent means, there is a presumption, where the evidence 
is doubtful as to whether the death was due to accident or to suicide, that it 
was caused by accident, but the presumption that the death occurred as a result 
of an accident cannot prevail where the facts and circumstances as revealed by 
the evidence show a deliberate act of self-destruction. A person is presumed to 
intend the natural consequences of his own act, and if the evidence in the case 
shows that deceased intentionally killed himself, then of course the presumption 
against suicide vanishes.” 
The judgment should be and is affirmed. 


PERKINS v. PRUDENTIAL INS. CO. OF AMERICA. No. 4979. 
Circuit Court of Appeals, Seventh Circuit. Jan. 19, 1934. 
Rehearing Denied Feb. 28, 1934. 
69 Federal Reporter (2d) 218. 
1. INSURANCE. 

Defendant in suit to rescind reinstatement of life insurance policy for fraud 
waived right to set up defense of adequate legal remedy by praying for judg- 
ment on policy in answer. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

5. INSURANCE. 

Evidence held sufficient to support court’s finding that reinstatement of life 
insurance policy was procured by insured’s fraud in stating in application therefor 
that he had had no medical treatment since issuance thereof. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

6. INSURANCE. 


Insured, falsely stating in application for reinstatement of life insurance policy 
that he had had no illness or medical treatment since policy was issued, was 
guilty of fraud, warranting rescission of reinstatement, though he did not know 
of seriousness of his condition. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

7. INSURANCE. 


Insured, signing application, containing certification that answers to questions 
therein were true, for reinstatement of life insurance policy, adopted answers as 
his own, so as to authorize rescission of reinstatement for fraud in making false 
answers, though he did not write them or know what they were when he signed 
application. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

8. INSURANCE. 

Offer by insurer’s agent to pay beneficiary under life insurance policy amount 
of premiums paid at time of and after its reinstatement and offer in insurer’s bill 
for rescission of reinstatement to pay beneficiary amount of premiums paid on 
reinstatement and do whatever else it should to obtain cancellation of policy, 
satisfied requirement that insurer tender refund of premiums paid before rescind- 
ing policy for fraud. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

9. INSURANCE. 

Insurer seeking rescission of reinstatement of life insurance policy for fraud 
must return to beneficiary premiums paid after reinstatement. 

(For other cases, see Insurance, Dec, Dig. § 365[2].) 

On Petition for Rehearing. 
14. INSURANCE. 

In suit to rescind reinstatement of life policy for fraud, insurer’s tender of 
premiums paid at time of and after reinstatement of life insurance policy held 
effective, though amount tendered was not paid into court wherein suit was 
brought to rescind reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 370.) 
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15. INSURANCE. 

Incontestable clause in life insurance policy gives insurer absolute right to 
take action to set aside policy for fraud in its procurement or reinstatement at 
any time during contestable period. 

(For other cases, see Insurance, Dec. Dig. §§ 365[1], 400.) 

16. INSURANCE. 


Insurance company did not waive right to set aside reinstatement of life 
insurance policy during contestable period by its local agent’s acceptance of 
premium, with knowledge of insured’s bad health, before such fact came to 
knowledge of company itself, especially where policy provided that no agent could 
waive forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from the District Court of the United States for the Northern District 
of Illinois, Eastern Division; George E. Q. Johnson, Judge. 

In Equity. Suit by the Prudential Insurance Company of America against 
Kathryn L. Perkins. Decree for plaintiff, and defendant appeals. 

Affirmed with directions. 

Jacob J. Kern, and Charles W. Stiefel, Jr., both of Chicago, Ill., for appellant. 

Thomas M. Hoyne and Nathaniel Rubinkam, both of Chicago, Ill. for 
appellee. 

Before Evans, Sparks, and Fitz Henry, Circuit Judges. 

Sparks, Circuit Judge. 

Appellee filed its bill in equity to rescind for fraud the reinstatement of a 
policy of life insurance. A jury trial was had, but at the close of the evidence, 
upon motion of appellee for a decree in its behalf, and a similar motion on the 
part of appellant for a decree in behalf of herself, the court discharged the jury 
and rendered a decree in favor of appellee, holding the reinstatement void and 
enjoining appellant from prosecuting any action under the policy. Appellant appeals 
from that decree. 

The principal errors relied upon by appellant have to do with the overruling 
of her motion to dismiss the bill for want of equity, the discharge of the jury 
prior to its withdrawal to consider a verdict, and the findings of fact and con- 
clusions of law as rendered by the trial court. 

[1] The basis of the appellant’s motion to dismiss the bill for want of equity 
lay in the theory that appellee had an adequate remedy at law. If the appellant 
had rested there, relying upon that defense, it might perhaps be that the decree 
should have been rendered in her favor, although by far the majority of cases in 
the federal courts have held to the contrary. It is unnecessary for us to decide 
that question, however, for the reason that appellant did not rest there, but 
instead, when her motion was denied, she filed an answer which included a 
prayer for affirmative relief, namely, the rendering of a judgment in her favor for 
$5,000, the amount of the policy in question. The Supreme Court has held that 
where a defendant in an equity action might rely upon the defense of the ade- 
quacy of the remedy at law, he waives such defense by interposing a counter- 
claim in his answer. Amer. Mills Co. v. Amer. Surety Co., 260 U. S. 360, 43 
S. Ct. 149, 67 L. Ed. 306. This case seems to be squarely in point with the case 
at bar. There also the defendant, having been overruled in its motion to dismiss 
the action on the ground that the complainant had an adequate remedy at law, 
sought affirmative relief under the instrument put in controversy by the com- 
plainant, and it was held that by so doing it waived the defect and conferred 
jurisdiction upon the court of equity to settle all issues arising out of the trans- 
action. See also Kishi et al. v. Humble Oil & Refining Co. et al. (C. C. A.) 298 
F. 218. We are bound by the authority of these cases to hold that regardless of 
whether or not appellee had an adequate remedy at law to which it should have 
been relegated, appellant waived her right to make use of that defense by her 
action in incorporating in her answer a prayer for affirmative relief based on a 
legal cause of action. By so doing she permitted the court of equity to take juris- 
diction of all the issues and render a final decree on them. 

[2-4] Appellant also objects to the discharge of the jury before its retirement 
to consider a verdict. However, the record shows that at the close of the evidence 
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poth appellee and appellant moved for a finding by the court, and did nothing 
further. As stated in Williams v. Vreeland, 250 U. S. 295, 39 S. Ct. 438, 439, 63 
L. Ed. 989, 3 A. L. R. 1038, “The established rule is: ‘Where both parties request 
a peremptory instruction and do nothing more they thereby assume the facts to be 
undisputed and, in effect, submit to the trial judge the determination of the 
inferences proper to be drawn therefrom.’ And upon review, a finding of fact by 
the trial court under such circumstances must stand if the record discloses sub- 
stantial evidence to support it.” Hence we hold that there was no error in the 


action of the court in discharging the jury and rendering findings of fact and 
conclusions of law based upon them. 


[5-7] This latter ruling also settles the question of the third principal error 
assigned by appellant, namely, the one based upon the findings of fact as rendered 
by the trial court. The evidence showed that the policy in question was issued to 
Evan J. Perkins, Jr., husband of the appellant, on July 24, 1930. It provided for 
a death indemnity of $5,000, and the premiums were payable quarterly. The policy 
lapsed on January 24, 1931, for nonpayment of the premium due on that date, and 
was reinstated on March 5, 1931. A further default occurred when the premium 
became due on July 24, 1931. This premium was not paid until September 23, 
1931, when insured signed the application for reinstatement now in question. This 
application stated that he was in good health, and that since the date of issue of 
the original policy he had had no illness nor injury, and had not had any medical 
or surgical treatment at his home or at any hospital. Insured died on December 8, 
1931, from toxic hyperthyroidism. Upon investigation following his death, appellee 
found that he had consulted a physician on September 8, 1931, complaining of 
loss of weight, indigestion, nervousness, inability to sleep, and a slight weakness 
in both lower extremities. A metabolism test was taken at a hospital. This test 
indicated that insured was suffering from a toxic goiter. He was not, however, 
informed of the significance of this condition. He was placed under treatment, 
including medication. For a time his condition improved, but by November 2, he 
was much worse again, and a few days later he was sent to a hospital where he 
died. Appellee introduced evidence of these facts to prove the misrepresentation 
on the part of the insured as to his physical condition, and that his death resulted 
directly from the condition which he concealed from appellee when applying for 
the reinstatement of his policy. As soon as it found out these facts, appellee 
notified appellant, the beneficiary under the policy, that it was rescinding the 


policy on the ground of fraud, and tendered back the premiums paid following hte 
reinstatement of it. 


These facts constitute substantial evidence that there was fraud involved in the 
reinstatement of the policy in suit. It is true that there was also evidence intro- 
duced to show that the misstatements were actually written into the application 
by appellee’s agent rather than by the insured, who appellant alleged merely signed 
the application for reinstatement as prepared by the agent who did not ask the 
questions contained therein. This evidence was controverted by evidence offered 
by appellee that the agent filled in the application by the answers given by insured 
himself. However, the fact remains that the questions were not answered cor- 
rectly, and that if they had been, they would have revealed the fact that the 
insured had been under the care of a physician during the period while the policy 
was not in force because of non-payment of premiums. Appellant argues that 
insured did not know of the seriousness of his condition, hence would have been 
guilty of no fraud even if he had answered the questions himself. Her theory is 
that the questions in the application have reference only to serious illnesses, and 
in effect means that an insured is not bound to disclose every minor ailment which 
he considers would have no bearing on the risk. With this theory we can not 
agree. The application asks certain specific questions as to whether or not the 
insured is in good health, whether he has had any illness or injury since the 
policy was issued, and whether he has had ary medical or surgical treatment. It 
does not qualify these questions with reference to the seriousness of conditions 
for which the insured may have been under medical or surgical care. Certainly the 
‘nsurer does not expect to permit its insured to be the judge of that in all cases, 
and to assume the burden of proving in any case where a negative answer was 
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given that insured knew that in fact the condition for which he had consulted a 
physician was a serious one. The first question referred to here might well be 
considered as calling for an answer as to insured’s own idea of his state of health, 
but the second and third are in a different category. The insurer has a right to 
know whether the insured has had occasion to consult a physician for any reason 
whatsoever, and to find out for itself whether or not the risk has been impaired 
since it first issued the policy. The case at bar illustrates the necessity of that 
very well, for the record shows that physicians consulted by decedent found it 
necessary to reassure him as to his condition for the very reason that it was so 
serious that had he been aware of the seriousness, his worry over it would have 
been likely to render it even more serious. The policy provided that reinstatement 
after lapse was to be on condition that the insured furnish evidence of insura- 
bility satisfactory to the insurer. The insurer had a right to question any physicians 
consulted by the insured since the policy was issued in order to determine for 
itself whether it still wished to carry the risk. Even if the insured did not write 
the answers to the questions himself, as contended by appellant, he at least signed 
the application on which the answers were written, and this application contained 
a certification that the statements and answers were made by him to induce the 
insurer to reinstate the policy, and that they were all true. By signing this cer- 
tification, the insured may be said to have adopted the answers as his own, even 
if he did not write them or even know what they were when Pg signed the appli- 
cation. See N. Y. Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 
934; Mutual Life 5 = - Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 
1202; Franco et al. Life Ins. Co. (C. C. A.) 53 F.(2d) 562. 

[8, 9] Aenea Pes aaa that appellee did not make proper tender of the 
premiums, having offered only $27.15, the amount paid at the time the policy was 
reinstated, although another premium was paid after that time. However, the 
record discloses that appellant herself testified that a Mr. Snodgrass, an agent of 
appellee, offered her $54.30 on January 30, 1932, stating that the Company author- 
ized him to give her that amount in settlement of her claim. The bill of complaint 
contains the following offer: 

“x %* * The plaintiff now comes and offers to pay said Kathryn L. Perkins 
* * * the amount of premiums paid on the reinstatement of said policy in 
order to restore the parties to the situation in which each and all of them stood 
prior to said purported reinstatement. The plaintiff also offers to do whatever 
else, if anything, it ought to do in the premises to obtain cancellation of the 
original policy which defendant herein yet holds. * * *” 


These offers we think satisfy the requirement that the insurer tender a 


‘refund of premiums before it is entitled to equitable relief by the rescission of 


its policy on the ground of fraud. In view of the fact that two premiums were 
paid after the reinstatement of the policy which appellee seeks to cancel, equity 
demands that those payments amounting to $54.30 should be refunded by appellee. 
The decree is therefore affirmed with directions that it be modified by condition- 
ing it upon payment of $54.30 by appellee to appellant or to the Clerk of the 
District Court for appellant’s benefit, within thirty days from this date. 

On Petition for Rehearing. 


[10-12] Appellant in her petition for rehearing again urges error in the action 
of the District Court in discharging the jury without permitting it to determine 
the issues of fact. There was no error in this. The action was in a court of 
equity where it is a matter of discretion as to whether a jury will be used at 
all. Idaho & Oregon Land Improvement Co. v. Bradbury, 132 U. S. 509, 10 S. Ct. 
177, 33 L. Ed. 433. Even if the court does submit the issues to the jury, the ver- 
dict is not binding upon the court, and may be followed or disregarded in the 
discretion of the court. Kohn v. McNulta, 147 U. S. 283, 13 S. Ct. 298, 
37 L. Ed. 150. Hence it must follow that even if a jury is permitted to hear the 
evidence it is not mandatory upon the court to submit the case to that jury if 
after hearing the evidence it chooses not to do so. 


[13] Counsel further charges that the court erred in stating that appellant's 


motion for judgment was made before the jury was discharged. That statement, 
however, does not appear in the opinion. Appellant is right, however, in stating 
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that her motion was made otherwise, but that fact cannot form the basis of error 
with respect to discharging the jury in an equitable proceeding. 

[14] Appellant further insists that appellee’s tender was ineffective because 
the original tender was not kept good by paying the money into court. This might 
be true with respect to an action at law, but it has no application to an equitable 
tender. 

[15, 16] Appellant also contends that this court failed to consider one of the 
errors assigned by her, namely, that appellee waived any right it might have had 
to set aside the reinstatement of the policy by accepting a premium after it 
became known to appellee’s agent that the insured was not in good health. It is 
obvious that if the incontestable clause is to mean anything at all it must mean 
that the insurer has an absolute right any time during the limited period to take 
action to set the policy aside for fraud in its procurement or in its reinstatement. 
This right would not mean much if the insurer could be bound by the action of 
its local agents in ratifying a reinstatement before the facts came to the knowledge 
of the company itself. This is especially true in view of the contract provisions 
that no condition, provision or privilege of the policy could be waived except by 
written endorsement of certain named officials, and that no agent had power to 
waive any forfeiture. 

The petition for rehearing is overruled. 


CRUMLISH v. MUTUAL LIFE INS. CO. OF NEW YORK. 
SAME v. METROPOLITAN LIFE INS. CO. Nos. 5187, 5188. 
Circuit Court of Appeals, Third Circuit. Feb. 27, 1934. 
69 Federal Reporter (2d) 310. 
1. INSURANCE. 


Plaintiff, in actions to recover double indemnity under life insurance policies, 
held to have burden to prove that insured’s death resulted directly from bodily in- 
juries independently and exclusively of all other causes. 

Life insurance policies provided for payment of double indemnity upon 
proof that the death of insured resulted directly from bodily injury inde- 
pendently and exclusively of all other causes, and that such bodily injury 
was effected solely through external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 


Insurers, in actions on double indemnity clauses in life insurance policies, held 
to have burden to establish that insured’s death resulted directly or indirectly from, 
or was contributed to by, bodily or mental infirmity or disease. 

Double indemnity clauses contained in life insurance policies provided 
that the double indemnity should not be payable if insured’s death resulted 
directly or indirectly from or was contributed to by, bodily or mental in- 
firmity or disease of any sort. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; William H. Kirkpatrick, Judge. 

Separate actions by James C. Crumlish, executor of the estate of Emil Schur- 
got, deceased, against the Mutual Life Insurance Company of New York, and 
against the Metropolitan Life Insurance Company, tried together. From judg- 
ments in favor of the defendants, the plaintiff appeals. 

Judgments affirmed. 

Harry Donnelly, Joseph C. Ryszeleski, and Edward J. Darreff, all of Phil- 
adelphia, Pa., for appellant. 

Arthur G. Dickson, of Philadelphia, Pa. (Frederick L. Allen and Leroy A. 
Lincoln, both of New York City, of counsel), for appellees. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Woo..ey, Circuit Judge. 

Each of the defendant companies issued a policy of insurance to Emil Schur- 
got promising, in substantially the same words, payment of double indemnity upon 
proof that the death of the insured “resulted directly from bodily injury * * * 
independently and exclusively of all other causes, and that such bodily injury was 
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effected solely through external, violent and accidental means * * * provided, 
however, that this double indemnity shall not be payable * * * if such death 
result * * * directly or indirectly from (or, as in the other policy, “be con- 
tributed to by”) bodily or mental infirmity or disease of any sort.” 


Schurgot died under questionable circumstances. In these suits on the two 
policies his executor sought to recover double indemnity on the ground of acci- 
dental death. The companies answered that the death of the insured was not 
accidental but resulted from his voluntary act, contributed to by disease of the 
heart and kidneys. The cases were tried together. The defendants had verdicts, 
and from the judgments that followed the plaintiff appealed. 


At the trial the plaintiff, in proof of his claim that death “resulted directly 
from bodily injury * * * independently and exclusively of all other causes,” 
produced evidence that the insured was found lying face downward on the floor 
of the kitchen of his apartment, dead. The room was filled with gas which was 
pouring from an unlighted burner of the gas stove, a coffee pot resting upon it 
had boiled over, and the gas jet, if it had been lighted, could have been extinguished 
by the coffee. The theory of the plaintiff was that the insured had lighted the 
burner, placed the coffee pot over it and sat down at the table to read the paper 
while the coffee was making, that the coffee boiled over and put out the gas 
flame, and that the insured was overcome by gas before he noticed the odor. 


It was, of course, incumbent upon the plaintiff to establish the cause of death 
of the insured; and that it was accidental. He called a physician who had exam- 
ined the body immediately after it was discovered and who testified unqualifiedly 
that in his opinion the cause of death was gas poisoning. On this the plaintiff 
rested. 


As no autopsy had been made, the defendants produced no witness who had 
direct knowledge of any facts relating to the cause of death. Their sole defense 
was a direct and vigorous attack upon the credibility of the plaintiff's doctor, the 
only witness as to the cause of death. This attack was based on two grounds: 
One, that the doctor, who testified to accidental death, had before certified to the 
coroner in Philadelphia “the cause of death was illuminating gas poison, con- 
tributory acute myocarditis and acute Bright’s disease”; the other, testimony by 
experts that the facts on which the plaintiff’s doctor based his testimony were 
insufficient to form a definite opinion as to what the cause of death was and that 
any opinion so formed was pure conjecture. On this issue of credibility, sharply 
raised and properly submitted, the jury evidently did not believe the plaintiff's 
physician who alone had given testimony of accidental death of the insured. 
Accordingly, there being no other evidence on the subject, they rendered verdicts 
for the defendants. 


But there was more in the case than this. 


{1, 2] It happened that at the trial the defendants submitted and the court 
charged a point that the burden is upon the plaintiff to prove death of the insured 
within the terms of the quoted provisions of the policies. As these provisions dis- 
tinctly contain two parts, one, in the affirmative, that payment of double indemnity 
shall be made upon proof that death “resulted directly from bodily injury * * * 
independently and exclusively of all other causes,” in respect to which, confessedly, 
the burden of proof rested upon the plaintiff; the other, in the negative, “that 
double indemnity shall not be payable * * * if such death result * * * 
directly or indirectly from (or was contributed to by) bodily or mental infirmity 
or disease,” the burden of proving which was clearly not upon the plaintiff but, 
being an exception to the main covenant, was upon the defendants which had 
asserted it as a defense. The inclusion of the latter paragraph in his charge with 
an illustration of its operation was, as the learned trial judge admitted in his 
opinion sur motion for new trial, error. Had the case stopped there and been sub- 
mitted to the jury on the defendant’s point imposing this double burden of proof 
on the plaintiff, resulting in verdicts for the defendants, the error certainly would 
have been prejudicial and the judgments would be reversed. But before the con- 
clusion of the trial the plaintiff’s doctor said something and before the conclusion 
of the charge the learned trial judge did something which raise the question on 
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this appeal, whether the affirmance and charge of the defendant’s point, technically 
error, was prejudicial error. Judicial Code, § 269 (28 USCA § 391). 

In regard to the certificate which he gave the coroner in Philadelphia, indicat- 
ing heart trouble and kidney trouble as causes contributing to the death of the 
insured, the plaintiff's doctor later testified that the insured had a slight heart 
weakness and an indication of kidney trouble two weeks or more before he died, 
coupled with his positive statement that those conditions had cleared up and were 
cured. As the defendants introduced no evidence on the subject, this left the 
testimony, as the judge explained to the jury, without proof by either party of the 
presence of disease before death and left the case where it originally stood on 
the testimony of the doctor in respect to accidental death of the healthy man by 
asphyxiation. 

The plaintiff's contention that the jury were bound to accept his testimony on 
the matter of accidental death because not directly contradicted by opposing testi- 
mony is not sound. The doctor’s testimony was impeached and, as it turned out, 
successfully impeached. The case then was without his testimony of death by 
accident and therefore without any testimony on that essential ingredient of the 
causes of action. 

[3] Notwithstanding he had charged the defendant’s point as to the plaintiff's 
burden of proof on both paragraphs of the provisions of the policies, the learned 
trial judge realized and charged the jury that the only question for them to con- 
sider and decide on the evidence as it had developed was whether the death of the 
insured was accidental and that they should decide that question according as they 
accepted or did not accept the testimony of the plaintiff's physician. Thus his 
credibility became the central issue in the case. In substance, the judge charged 
the jury, if they should believe the physician, then there was testimony that death 
was accidental and the plaintiff should recover; if they should not believe him, 
there was no testimony that death was accidental and their verdicts should be for 
the defendants. That instruction, with the explanation that had gone before, in a 
very practical sense withdrew from the jury any consideration on the point inad- 
vertently charged that there was a burden on the plaintiff to prove the negative 
fact that death did not result directly or indirectly from bodily or mental infirmity 
or disease. As the plaintiff’s doctor denied that it did so result, and as the defend- 
ants said nothing to contradict him, that matter, manifestly, was out of the case 
and the charge on the point as to the burden of proving it fell out of the case aiso. 

It appears from a careful reading of the charge on the testimony that the 
learned trial judge submitted the case on the true issue. He tripped for a moment 
and then trod a straight course which the jury could not fail to see and follow 
We are firmly of opinion that the error complained of, though technical, was in 
no sense prejudicial. 

The judgments are affirmed. 


JETNA LIFE INS. CO. OF HARTFORD, CONN. v. PERRON. No. 5053. 
Circuit Court of Appeals, Seventh Circuit. Feb. 23, 1934. 
Rehearing Denied April 13, 1934. 
69 Federal Reporter (2d) 401. 
INSURANCE. 

Insurance applicant’s false statements that he had consulted no physician 
about certain ailments nor been inmate of hospital and failure to name physicians 
who examined or treated him barred recovery on life policy, though he entered 
hospital principally for examination and observation. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

_ Appeal from the District Court of the United States for the Northern 
District of Illinois, Eastern Division; John P. Barnes, Judge. 

Action by Arna True Perron against the A&tna Life Insurance Company of 
Hartford, Conn. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Don Kenneth Jones and Wilfred M. Doherty, both of Chicago, IIl., for 
appellant. 
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Edward Sonnenschein, Herbert M. Lautmann, and Isaac E. Ferguson, all of 
Chicago, IIl., for appellee. 

Before Sparks and Fitzhenry, Circuit Judges, and Lindley, District Judge. 

Linb.eEY, District Judge. 

Appellant seeks to reverse a judgment in favor of appellee as plaintiff in a 
suit upon an insurance policy upon the life of Leo P. Perron, now deceased. Two 
errors are assigned, viz., that appellant’s motion for a directed verdict should have 
been allowed and that the court erred in its charge to the jury. 

Appellant, by special pleas, asserted falsity of statements made by the insured 
in answer to questions 9, 10, and 13 of the application and in the final paragraph 
thereto, and insisted that they constituted fraudulent misrepresentations of material 
facts, barring appellee’s action upon the policy. 

Question No. 9 in the application, dated January 7, 1929, was, “Have you 
consulted a physician or practitioner for or suffered from any ailments or disease 
of: a. Brain or Nervous system? b. Heart, Blood Vessels or Lungs? c. Stomach, 
Intestines, Liver, Kidneys or Bladder? d. Enlarged glands, Tumors, Goitre, or 
Ulcers? e. Rheumatism or Gout?” with blanks for answer under the headings: 
“Yes or No, Name of disease, No. of attacks, Date, Duration, Severity, Results 
(if within 5 yrs., name and address of every physician consulted).” The deceased 
answered “No” opposite each ailment “a” to “e,” inclusive, and nothing further 
except the word “mumps,” opposite the first “No.” He named no physicians or 
practitioners consulted. 

Question 10 was “Have you consulted or been examined or treated by any 
physician or practitioner not named above within the last five years?” with 
blanks for answer under the headings: “Yes or No; Name and Address of Each; 
Date; Reason for Consultation, Examination or Treatment.” The applicant an- 
swered “Yes” ;—“1923”; “Herniotomy, right, in Germany. Good results,” and 
inserted nothing under the heading “Name and Address of Each.” 

Question 12 was “Have you ever been an inmate of any hospital or sani- 
tarium? (If yes, state why and when.)” The applicant answered “No.” 

At the conclusion of the application, before the signature of the deceased, 
appeared the following statement: “I hereby certify that the above answers and 
statements are made by me, that they are correctly and fully recorded by the 
Medical Examiner, and that no material circumstance or information has been 
— or omitted concerning my past and present state of health and habits of 
life.” 

The application was, by its terms and by those of the policy, made a part of 
the latter, which issued on January 16, 1929. The policy was incontestable after 
it had been in force for a period of one year. 

The insured died within the year, on December 18, 1929. The attending 
physician Dr. True, stated in the proofs of loss that death was due to sclero- 
derma, Addison’s disease, and terminal pneumonia; that the health of the insured 
became impaired in May, 1929; that the latter had been under observation at the 
Mayo Clinic in July and August and at Billings Memorial Hospital in April, 1929, 
and that an autopsy had been performed. 


The undisputed evidence was that on July 26, 1927, the insured consulted 
Dr. Talbot; that he was then and for several months had been experiencing inter- 
mittent swelling of both hands and tenderness thereof upon pressure; that he then 
obtained a prescription of the physician and again consulted Dr. Talbot in October, 
1927; that there was then no change. On January 9, 1928, the physician, again 
consulted, made a tentative diagnosis of vasomotor impairment (inclusive of any 
automatic nerve disorder), though possibly to arise from food sensitization or 
protein basis and recommended that Mr. Perron go to a hospital. 

The insured was admitted to St. Luke’s Hospital in Chicago on January 22, 
1928, assigned to a room and discharged as unimproved on January 24th, with 
a diagnosis of possible Burgher’s disease. He complained of intermittent tender- 
ness of the skin of the hands, intermittent swelling of the hands, lasting from a 
few days to a few weeks, numbness and swelling of the hands at night, and 
intermittent cramping sensation in the left foot. He had noticed for the first time 
that winter that cold weather affected his hands, producing numbness in the 
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middle three fingers, absolute in the left hand but not so severe in the right. On 
brisk massage the sensation gradually disappeared. He reported that for three or 
four years past he had had sixteen to twenty attacks of a cramping sensation in 
the middle toe of the left foot, lasting each time from a few minutes to an hour, 
and several times in the preceding two or three years he had experienced inter- 
mittent attacks of dyspnoea in the morning. He mentioned as previous operations, 
herniotomy, four years before, and tonsilectomy, six years before. At that time 
there were physical examinations and tests of urine and blood and a resulting 
working diganosis of Burgher’s disease and possible Raynaud’s disease. The blood 
had a high uric acid content. 

The deceased was again readmitted to the hospital on September 16, 1928, and 
discharged September 21st, unimproved, with an undetermined diagnosis. The 
complaints were the same as in January, plus a painful swelling of both breasts. 
The physical findings were the same as before except that both breasts were 
definitely swollen and very sensitive to touch. There were examinations of stom- 
ach, urine, stool, and blood, and a metabolism test. The physician found a basal 
metabolism rate of 21.8 below normal. The working diagnosis at this time was 
parathyroid deficiency and possible Burgher’s disease. The insured was directed to 
return Sunday and every other day for further determinations. One capsule of 
thyroid before each meal was prescribed. 

The insured returned to the hospital September 23, 1928. Upon his discharge 
September 24, 1928, he was unimproved and the diagnosis undetermined. His basal 
metabolism rate for that date was 15.5 per cent. below normal. He returned to the 
hospital September 25, 1928. On September 26th, he left on a pass, returning the 
next evening, with instructions to continue the dosage while away. His condition 
upon discharge September 29th, was improved and the diagnosis hypothyroidism. 
While at the hospital, he was given Kalzin tablets and desiccated thyroid. The 
diagnosis then was hypothyroidism. His metabolism rate on that date was 2.3 per 
cent. above normal. 

Dr. Talbot, during one of the hospital periods, made a tentative diagnosis of 
gout, Raynaud’s disease, suspected by the physicians, results in local spasm of the 
arteries and, if allowed to progress, will end in necrosis or gangrene of the extrem- 
ity involved. The fact that the insured’s breasts were so enlarged as to be almost 
of the feminine type and tender suggested hypopituitarism. He had been com- 
paratively impotent for six months. Dr. Talbot, when he last saw the insured on 
February 15, 1929, had not arrived at a satisfactory diagnosis, but he considered 
Mr. Perron involved in a very complicated glandular situation. A low blood pres- 
sure indicated some endocrine gland involvement. The desiccated thyroid pre- 
scribed was intended to correct an indicated hypothyroidism. The possible Burgher’s 
disease, indicated by some of the symptoms, is a disease of the blood vessels in 
which the blood becomes occluded and which ends in gangrene. 

After the visits at St. Luke’s Hospital, on February 27, 1929, deceased went 
to the Billings Memorial Hospital Clinic. At that time he complained as before, 
saying he had had tenderness and swelling of the breasts and tenderness of the 
soles of his feet for a year, sexual disturbances, nigthly emissions intermittently 
for five years, and loss of sexual power for about a year. 

The final cause of insured’s death was nephritis (Bright’s disease) and ter- 
minal pneumonia, which usually results at the end, following some other condi- 
tion or disease. 

These facts, coupled with other details appearing in the record, furnish a 
clear concept of the situation at the time the insured made his application. Mr. 
Perron was even then afflicted with some baffling trouble, accompanied by symp- 
toms, indicating a complicated glandular involvement, not understood by the medi- 
cal profession, in the then existing stage of development of the science of that 
profession. Though he exhibited none of the outward signs of disease and attended 
to his business as usual, he had consulted various physicians and undergone sev- 
eral periods of observation, examination, and test in the hospital. Working and 
tentative diagnoses of Raynaud’s disease, gout, Burgher’s disease, parathyroid 
deficiency, hypothyroidism, Addison’s disease, vasomotor impairment, possible en- 
doctrine gland disturbance, and scleroderma had been made by the various physi- 
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cians he consulted. Consequently his answer to question 9 was clearly false, not to 
be justified by any meticulous process of reasoning or nice distinction of terms. 
No man understanding the English language could have failed to comprehend the 
clear import of the query. He had consulted physicians about ailments, wherein 
those consulted found indicated heart affection. He had consulted physicians about 
ailments, concerning which doctors suspected gout. 

In answering question 10 he was asked to give the names and addresses of 
physicians by whom he had been examined or treated, not named in the answer 
to the preceding question within a five-year period. He failed to name any’ one 
of the various doctors whom he had consulted. His beneficiary cannot excuse this 
flagrant suppression of material facts by specious reasoning that the question is 
ambiguous or misleading or the answer capable of any construction consistent with 
good faith. 

As to question 13 there is much said about the meaning of “inmate” of a 
hospital. True this defendant received principally examination and observation and 
only little therapeutic medicine. But a hospital is a place where ailments are cared 
for. A well man has no place therein. The first step in modern treatment of any 
complicated physical trouble, is the ascertainment of the cause. Therein modern 
medical science has progressed; it seeks first to diagnose, then to cure. Here for 
a year or more skilled physicians, in various hospitals and clinical tests, had, by 
use of modern hospital facilities, endeavored to perform the first step, and failed. 
The insured had a complicated condition; he was not cured; indeed his trouble 
was not even yet satisfactorily diagnosed. Can his beneficiary, in the face of this 
hospitalization, this consultation of physicians, this oft-repeated and always frus- 
trated attempt to analyze his ills, insist that he was not an inmate because the 
hospital authorities never attempted to cure him? Is hospitalization any less hos- 
pitalization because its purpose is the first step in treatment of physical ills, diag- 
nosis, instead of the second, cure? We know of no justification of a definiton of 
the word “inmate,” restricting the meaning by the limitation “not for diagnosis, 
but for therapeutic treatment.” 

When the deceased certified that his answers were full and correct and that 
no material circumstances or information concerning his past or present state of 
health or habits had been withheld or omitted, he was well aware that he had had 
physical troubles and symptoms of sufficient materiality to cause him to consult 
physicians and undergo hospitalization several times. Surely, if these circumstances 
were so material to him, they were equally material to one insuring his life. His 
beneficiary cannot be heard, in the face of these facts, to say that perhaps he 
thought the circumstances immaterial. 


These facts being established, it follows as a matter of law that the appellee 
could not recover and the trial court should have directed a verdict for appellant. 
It was well said by the court in AXtna Life Ins. Co. v. Kimble et al., 16 F.(2d) 
214, 215: (C.. C. A, 3): that: 

“The statements made by the deceased were simply not true, and the policy 
was issued on this untruthful statement. To such a situation this court has simply 
to apply to this case the law and conclusions reached by the Supreme Court in 
Mutual Co. v. Hilton, 241 U. S. 613, 624, 36 S. Ct. 676, 680, 60 L. Ed. 1202, 
namely: ‘Beyond doubt, an applicant for insurance should exercise toward the 
company the same good faith which may be rightly demanded of it. The relation- 
ship demands fair dealing by both parties. * * * Considered with proper under- 
standing of the law, there is no evidence to support a verdict against petitioner 
(defendant), and the trial court should have directed one in its favor.’” 

See, also, Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 
60 L. Ed. 1202; Fountain & Herrington v. Miutual Life Ins. Co. of N. Y. (C. C. 
A. 4) 55 F.(2d) 120, 123; Haddad v. N. Y. Life (C. C. A. 6) 42 F.(2d) 651, 
652; A&tna Life Ins. Co. v. Bolding (C. C. A. 5) 57 F.(2d) 626, 627; Farrell v. 
Security Mutual Life Ins. Co. (C. C. A. 2) 125 F. 684. 

This court, recently announced the requirements upon the part of the applicant 
in Perkins v. Prudential Insurance Co., 69 F.(2d) 218, wherein it said: 

“Her theory is that the questions in the application have reference only to 
serious illnesses, and in effect means that an insured is not bound to disclose every 
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minor ailment which he considers would have no bearing on the risk. With this 
theory we can not agree. The application asks certain specific questions as to 
whether or not the insured is in good health, whether he has had any illness or 
injury since the policy was issued, and whether he has had any medical or 
surgical treatment. It does not qualify these questions with reference to the ser- 
iousness of conditions for which the insured may have been under medical or 
surgical care. Certainly the insurer does not expect to permit its insured to be the 
judge of that in all cases, and to assume the burden of proving in any case where 
a negative answer was given that insured knew that in fact the condition for 
which he had consulted a physician was a serious one. The first question referred 
to here might well be considered as calling for an answer as to insured’s own 
idea of his state of health, but the second and third are in a different category. 
The insurer has a right to know whether the insured has had occasion to consult 
a physician for any reason whatsoever, and to find out for itself whether or not 
the risk has been impaired since it first issued the policy.” 

In view of what has been said, it becomes unnecessary to discuss other errors 
assigned. 
The judgment is reversed. The appellant will have judgment for costs. 


ADAMOS v. NEW YORK LIFE INS. CO. No. 7424. 
District Court, W. D. Pennsylvania. Feb. 2, 1934. 
5 Federal Supplement 1019. 
1. INSURANCE. 


Where court could read copy of application for insurance and copy was 
offered in evidence without objection, copy was not prevented from being part of 
insurance contract because of illegibility (40 PS Pa. § 510 (d). 

(For other cases, see Insurance, Dec. Dig. § 151{2].) 

On petition for rehearing. 

Rehearing denied. 

For former opinion, see 5 F. Supp. 278. 

John D. Meyer and Alan §S. Christner, both of Pittsburgh, Pa., for plaintiff. 

William H. Eckert and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, 
Pa., for defendant. 

ScHOOoNMAKER, District Judge. _ 

An equitable issue was raised in this case as to whether the life insurance poli- 
cies sued upon were void for fraud on part of the insured. We heard this issue 
and found in favor of the defendant, by decree entered November 4, 1933. A new 
term has intervened since that decree. 

The plaintiff, on January 30, 1934, asked a rehearing in this case, because the 
court failed to pass upon and decide whether the application of the insured attached 
to the policies sued upon became a part of the insurance contract, within the pur- 
view of the Pennsylvania Statute of May 17, 1921, P. L. 682, § 410 (d), 40 PS 
Pa. § 510 (d), formerly the Act of May 11, 1881, P. L. 20, by reason of the alleged 
illegibility of the copy of the application attached to the policies. 


In the first place, a term has intervened since our decree of November 4, 1933, 
and we are of the opinion we have no power to modify or change that decree. 
Equity Rule 69 (28 USCA § 723) provides: “No rehearing shall be granted after 
the term at which the final decree of the court shall have been entered and re- 
corded, if an appeal lies to the Circuit Court of Appeals or the Supreme Court.” 
We regard our decree of November 4, 1933, as a final decree from which an appeal 
would lie. Therefore a rehcaring would be of no avail. 

In the second place, we cannot find that the copy of the application is so 
illegible as to fail of compliance with the Pennsylvania statute. We have had no 
trouble in reading it, and do not think the applicant would. The application and 
the insurance policies, with the copy of the application, were offered in evidence on 
the trial of the equitable issue, without objection on the part of the plaintiff. 

Counsel for plaintiff rely on the case of New York Life Insurance Co. v. 
Halpern (D. C.) 57 F. (2d) 200, 203, affirmed by Per Curiam Opinion of the Circuit 
Court of Appeals, 61 F.(2d) 1037, as sustaining their position. We cannot so read 
that case. Judge Gibson, the trial judge, merely held that the insurance company 
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could not urge that the insured was estopped from asserting any error in the 
answers recorded in the application, because the copy attached to the policy was 
in such small type as to be practically illegible. 

No such presumption was asserted or relied on by the insurance company in 
the instant case. We based no finding on any such presumption. To our mind, the 
proofs in this case disclosed a deliberate concealment by plaintiff of his physical 
pai and medical history, in order to induce the issuance of the insurance 
policies. 

The plaintiff’s petition for a new hearing will be denied. 


JEFFERSON STANDARD LIFE INS. CO. v. SIMPSON. 8 Div. 531. 
Supreme Court of Alabama. March 1, 1934. 
153 Southern Reporter 198. 

1. INSURANCE. 

Complaint on life and disability insurance policy alleging plaintiff became to- 
tally and permanently disabled within meaning of policy and continued so, of 
which defendant had notice, held not demurrable. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 
5. INSURANCE. 


Provision in life and disability policy providing insurer’s medical officer should 
have right to examine insured in respect to disability at any time did not require 
insured, at his own expense, to visit various physicians to undergo examinations. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

6. INSURANCE. 


In action on life and disability policy, letter of insurer’s counsel calling on 
plaintiff to submit to medical examination held irrelevant and immaterial, where 
plaintiff was not in default under policy for not obeying demand. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

7. INSURANCE. 


“Total disability” in insurance policy does not mean state of absolute helpless- 
ness, but means inability to do substantially all of material acts necessary to pro- 
secution of insured’s business or occupation, in substantially his customary and 
usual manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Jackson County; A. E. Hawkins, Judge. 
Action on a policy of insurance by Hayden Hicks Simpson against the Jeffer- 


son Sandard Life Insurance Company. From a judgment for plaintiff, defend- 
ant appeals. 


Affirmed. 

The complaint is as follows: 

“The plaintiff claims of the defendant Three Thousand Dollars ($3,000.00) due 
on a policy, whereby the defendant, on the 15th day of August, 1919, insured for 
the term of one year, and from year to year thereafter so long as the annual pre- 
mium was paid, the life of the plaintiff and against his total and permanent dis- 
ability. And plaintiff avers that under the terms of said policy whenever the plain- 
tiff became totally and permanently disabled, all annual premiums were to be 
waived by the defendant and the plaintiff and the plaintiff was to receive Fifty 
Dollars ($50.00) per month during the period of his said total and permanent dis- 
ability. And the plaintiff avers that on the 9th day of August, 1929, he became to- 
tally and permanently disabled within the meaning of said policy, and has con- 
tinued so until this date, of which the defendant has had notice. Said policy is the 
property of the plaintiff. And plaintiff avers that he paid the annual premiums 
covering the time prior to his said total and permanent disability.” 

The demurrer was upon these, among other grounds: 

“4th. For aught that appears, the plaintiff has failed to pay the premiums on 
said policy and it has, therefore, lapsed and [is] of no effect.” 

“7th. Said complaint is merely a conclusion of the: pleader, rather than a com- 
plaint and it does not allege sufficient facts to put the defendant on notice as to 


what or how the plaintiff is totally or permanently disabled, entitling him to make 
a claim for total and permanent disability. 
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“(A) Said complaint does not set out said contract in haec verba or according 
to the legal substance thereof. 

“(B) It is not averred or shown in said complaint that plaintiff while said 
contract of insurance sued on was in force and effect became totally and per- 
manently disabled to such an extent that he is rendered continuously totally and 
permanently disabled so as to be unable to pursue any kind of occupation whatso- 
ever for remuneration or profit.” 

“(D) Said complaint does not allege that the plaintiff’s disability is a contin- 
uous one and for aught that appears said disability is partial and does not come 
within the meaning of the contract of insurance.” 

“(G) For aught appearing therein to the contrary, the plaintiff has not com- 
plied with all the provisions of the contract of his policy on his part.” 

“(J) It does not appear from the complaint in what manner the contract of 
insurance waived the annual premiums on said policy and it is not alleged that the 
condition of the plaintiff is such as to entitle him to said waiver.” 

Plaintiff's witness Dr. Bogart testified that he was, and had for many years 
been, the family physician for plaintiff, and had, recently treated him; that his con- 
dition “comes under the class of neurosis and it affects his functions so that any 
exercise brings about an exhaustion and he cannot pursue any physical exertion for 
any length of time”; that he considered plaintiff “disabled from performing his 
ordinary duties”; that witness “did examine Mr. Simpson thoroughly within the 
last few days, together with Dr. Newell in Chattanooga, and Mr. Simpson’s con- 
dition was such that he was not able to work.” Plaintiff’s attorney then asked the 
witness this question, “What was the result of: that examination?” and witness 
answered, “He was still not able to work.” Defendant’s counsel thereupon stated : 
“T believe I will object to that because that was since this suit was filed and they 
refused to let us examine him and I don’t think he ought to be allowed to go 
into it.” 

The court overruled the objection. 

These charges were refused to defendant: 

“1, The plaintiff must be totally and permanently disabled so as not to be able 
to pursue any occupation whatever for remuneration or profit or your verdict 
should be for the defendant. 

“2. If the jury believe that the plaintiff is not continuously and wholly disabled 
from performing or pursuing any occupation whatsoever for remuneration or pro- 
fit and has not been disabled since April, 1931, when the last monthly installment 
was paid, your verdict should be in favor of defendant. 

“3. If the jury are convinced that the plaintiff in this cause refused to be 
examined by any medical adviser of the defendant Company upon its request and 
the defendant refused to be examined upon being requested, then the plaintiff 
breached his contract with the defendant and your verdict should be for the 
defendant.” 

D. P. Wimberly, of Scottsboro, for appellant. 

Proctor & Snodgrass, of Scottsboro, for appellee. 

ANDERSON, Chief Justice. 


[1] The complaint substantially conforms to those counts held sufficient in the 
cases of Police & Firemen’s Ins. Ass’n vy. Crabtree, 215 Ala. 36, 109 So. 156, and 
Gee v. Alabama Protection & Aid Ass’n, 212 Ala. 98, 101 So. 750, and the trial 
court did not err in overruling the defendant’s demurrer to said complaint. 


It seems that the defendant accepted the claim of the plaintiff for his right 
to compensation under the disability feature of the policy and settled with him 
accordingly from August, 1929, until April, 1931, but now contends that: the dis- 
ability of the plaintiff ceased at the last-mentioned date and therefore the per- 
manent total disability was not continuous within the terms of the policy. 

[2] The defendant interposed the plea of the general issue and three separate 
pleas, and, while not committing this court to the sufficiency of each of said 
special pleas, the trial court overruled the demurrer to same, and the defendant 
cannot complain. 

[3, 4] The trial court did not err in permitting the plaintiff to testify that 
“his health was so bad he could not look after his automobile business.” In the 
first place, the objection should have been made to the question when asked and 
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not by motion to exclude the answer. Again, it went to the very issue involved, 
and was not a forbidden conclusion, but a shorthand rendition of facts to which a 
lay witness could testify. y 

[5, 6] The trial court did not err in sustaining the objection to the letter of 
defendant’s counsel calling upon the plaintiff to submit himself to a number of 
physicians at different times and places for a medical examination and which was 
written after the suit was brought. In the first place, no predicate was laid as to 
the authority of counsel to make the demand, but, waiving this, while the policy 
provides, “Any medical officer or adviser, or an appointee of the Company shall 
have the right to examine the person of the said Insured, in respect to any alleged 
disability, at any time and from time to time,” that does not mean that the insured, 
at his own expense, should visit various physicians at different times and at different 
places to undergo such examinations. True, the letter said the defendant would 
“pay for your examination,” but that would not include the plaintiff's expense 
and trouble for visiting Dr. Bass at Gadsden and Dr. Bridges at Scottsboro. The 
plaintiff was not therefore in default for not obeying the demand made in said 
letter, which was therefore irrelevant and immaterial. 

The argument of twelfth assignment of error seems to group two rulings, one 
of which is treated above and which answers the argument. It is sufficient to say, 
however, that the examination of the plaintiff by Dr. Bogart and the result of 
same went to the very issue involved. 

[7] The trial court did not err in refusing the defendant’s requested charges 
1 and 2. They attmpted to hold the plaintiff to the literal language of the policy, 
and were too narrow. This court, in passing on provisions in policies similar to the 
one involved, has followed the majority rule to the effect “that the ‘total dis- 
ability’ contemplated in insurance policies does not mean, as its strict literal con- 
struction would require, a state of absolute helplessness, but means inability to do 
substantially all of the material acts necessary to the prosecution of insured’s 
business or occupation, in substantially his customary and usual manner.” New 
York Life Ins. Co. v. Torrance, 224 Ala. 614, 141 So. 547, 550; New York Life 
Ins. Co. v. McLean, 218 Ala. 401, 118 So. 753; Travelers’ Ins. Co. v. Plaster, 210 
Ala. 607, 98 So. 909; U. S. Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 462. 

[8] There was no error in refusing defendant’s charge 3. If not otherwise 
faulty, it fails to hypothesize a proper or reasonable request for the examination 
such as would put the plaintiff in default. 

We have considered all questions that have been argued as required by the 
rule, indeed, have perhaps been overindulgent in this respect, and find no reversible 
error, and the judgment of the circuit court is affirmed. 

Affirmed. 

Thomas, Brown, and Knight, JJ., concur. 


ATLANTA LIFE INS. CO. v. ASH. 6 Div. 521. 
Supreme Court of Alabama. March 1, 1934. 
153 Southern Reporter 261. 
1. INSURANCE. 


_ Whether plaintiff in action againt life insurance company to recover damages 
ior fraudulent acts of defendant’s agent in collecting premiums on policy elected 
to hold agent liable held for jury under pleadings and evidence. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


Appeal from Circuit Court, Jefferson County; R. B. Carr, Judge. 

Action by Mason Price Ash against the Atlanta Life Insurance Company. 
From a judgement for plaintiff, defendant appeals. Transferred from Court 
of Appeals. 

Affirmed. 

Counts 3 and 4 of the complaint are ‘as follows: 

“Count 3. Plaintiff claims of the defendant One hundred and fifty ($150.00) 
Dollars for that, to wit, on the 8th day of April, 1931, her brother Neal Swindall, 
was the owner of an insurance policy with the defendant in which the plaintiff 
was the beneficiary; and plaintiff avers that on said date, one N. S. Thompson, 
who was then and there an agent, servant or employee of the defendant, and 
while acting in the line of his authority, or within the scope of his employment, 
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did then and there call at the residence of the plaintiff for the purpose of 
collecting a premium on said policy; and said Swindall not being present at 
said time (though said Swindall resided with the plaintiff, his sister) said 
Thompson requested plaintiff to pay said premium for her said brother. 

“And plaintiff avers that in complying, or in attempting to comply, with 
said Thompson's said request, plaintiff, on said date, gave said Thompson a 
blank check on the First National Bank of Birmingham (in which said bank 
plaintiff had on deposit the sum of more than Four hundred ($400.00) Dollars 
which said blank bank check Thompson offered to fill out for plaintiff, plaintiff 
heing then and there in ignorance as to how to fill out said check, of which said 
Thompson was well aware. And plaintiff avers that she then and there instructed 
said Thompson to make said bank check payable ine the sum of One & 40/100 
Dollars, which said Thompson then and there agreed to do; and plaintiff avers 
that said Thompson in fraudulent disregard of plaintiff's said directions, and 
with the intent to defraud plaintiff of her money, then and there fraudulently 
made said check payable to himself in the sum of One hundred and Forty 
($140.00) Dollars, instead of the sum of One and 40/100 Dollars, as plaintiff had 
directed him to do. And plaintiff avers that, relying on Thompson’s said 
promise to fill out said check as directed, and being in ignorance of the fraudu- 
lent insertion of the additional words which Thompson fraudulently added, and 
which made said check payable in the sum of One hundred Forty ($140.00) 
Dollars, instead of One and 40/100 Dollars, plaintiff then and there signed said 
check. 

“And plaintiff avers that said Thompson afterwards cashed or collected the 
wmount of said check, or caused the same to be cashed or collected, and said 
sum was wholly lost to the plaintiff, and plaintiff avers that she suffered said 
loss of said money by reason and as a proximate consequence of the fraudulent 
act or conduct of the said Thompson, who was then and there the servant, 
agent or employee of the defendant, and while acting in the line of his authority 
or within the scope of his employment. 

“Count 4. Plaintiff claims of the defendant Two hundred, Fifteen ($215.00) 
Dollars, for that, to wit: on the 2d day of April, 1931, her brother Neal Swindall, 
was the owner of the insurance policy with the defendant in which’ plaintiff 
was the beneficiary; and plaintiff avers that on said date, one N. S. Thompson, 
who was then and there an agent, servant or employee of the defendant, and 
while acting within the line of his auhtority, or within the scope of his employ- 
ment, did then there call at the residence of the plaintiff for the purpose of 
collecting a part premium on said policy; and said Swindall not being present 
at said time (though said Swindall resided with the plaintiff, his sister) said 


Thompson requested plaintiff to pay said part of said premium for her said 
brother. 


“And plaintiff avers that in complying, or in attempting to comply, with 
said Thompson’s request, plaintiff, on to wit: the 22d day of April, 1931, gave 
said Thompson a blank bank check on the First National Bank of Birmingham 
(in which said bank plaintiff had on said date more than Two hundred ($200.00) 
Dollars which said blank bank check Thompson offered to fill out for plaintiff, 
plaintiff being then and there in ignorance as to how to fill out said check, of which 
said Thompson was well aware. And plaintiff avers that she then and there 
instructed said Thompson to make said bank check payable in the sum of Two 
and not 100 Dollars, which said Thompson then and there agreed to do; and 
plaintiff avers that said Thompson in fraudulent disregard of plaintiff’s said 
directions, then and there fraudulently made said check payable to himself in the 
sum of Two hundred ($200.00) Dollars, instead of in the sum of Two & no/100 
Dollars, as plaintiff had directed him to do. And plaintiff avers that, relying on 
Thompson’s said promise to fill out said check as directed, and being in ignorance 
of the fraudulent insertion of the additional wards which Thompson fraudulently 
added, and which made said check payable in the sum of Two hundred Dollars 
($200.00) instead of Two & 00/100 Dollars, plaintiff then and there signed said 
check. 


“And plaintiff avers that said Thompson afterwards cashed or collected the 
amount of said check, or caused the same to be cashed or collected, and said sum 
was wholly lost to the plaintiff; and plaintiff avers that she suffered said loss of 
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said money by reason and as a proximate consequence of the fraudulent act or 
conduct of the said Thompson, who was then and there the servant, agent or em- 
ployee of the defendant, and while acting within the line of his authority, or within 
the scope of his employment.” 

This charge was refused to defendant: “(12) The court charges you, gentle- 
men of the jury, that the defendant, the Atlanta Life Insurance Company, would 
not be liable for the acts of its agent N. S. Thompson unless you are reasonably 
satisfied from the evidence that he was acting for the defendant company at the 
time he received the checks in question or that the defendant later ratified his 
acts.” 

L. H. Etheridge, of Bessemer, for appellant. 

Robert J. Wheeler, of Birmingham, for appellee. 

KNIGHT, Justice. 

Suit by plaintiff against the defendant to recover damages for two alleged 
fraudulent acts, perpetrated by an agent of defendant, against the plaintiff, in the 
collection of premiums upon an insurance policy issued by defendant upon the life 
of plaintiff’s brother. 

When the suit was first filed, the complaint consisted of two counts. There- 
after, on the day set for the trial of the cause, the plaintiff, by leave of the court, 
amended her complaint by adding two additional counts numbered 3 and 4. These 
counts, added by way of amendment, appear in the report of the case 

There was a demurrer to each of the counts of the complaint, but the judg- 
ment entry discloses that the court made no order thereon, and the judgment re- 
cites: “Defendant files pleas 1, 2 and 3; attorneys in open court agree to plead in 
short by consent.” 

[1] The case was tried upon the theory that the defendant had pleaded the 
general issue, and an election on the part of plaintiff to hold the agent, Nedric 
Thompson, not the principal, the Atlanta Life Insurance Company, liable to her for 
the wrongs complained of. 

The evidence on the part of the plaintiff tended to prove each and every mater- 
ial allegation of the complaint, and that she had not elected to look to the agent 
for repayment of the amount due her, and had not renounced any remedy she may 


have had against the Atlanta Life Insurance Company, for and on account of the 
fraud of its agent. 


On the part of the defendant, there was evidence tending to show that the 
defendant’s agent, Nedric Thompson, practiced no fraud or deceit upon the plain- 
tiff; that while he did get from her, on the dates set out in counts 3 and 4, a check 
for $140, and a check for $200 drawn on the First National Bank of Birmingham, 
Ala., which were afterwards paid to him by said bank, the transactions represented, 
in truth and fact, two loans made by the plaintiff to said Thompson. There was 
also testimony offered by the defendant tending to show that, after this suit was 
brought, the plaintiff and her attorney, duly authorized, entered into negotiations 
for the repayment of the money by the said agent, and that the said Thompson 
had actually repaid to the plaintiff, or to her attorney, $15, for which plaintiff 
executed to Thompson a receipt, and had also paid to the plaintiff's attorney $10 on 
his fee. That he also executed his note to the plaintiff for the sum of $300, pay- 
able in the monthly sum of $20 until paid in full. 


The testimony on the part of the plaintiff tended to show that she specifically 
informed her attorney that she would not settle her case against the defendant un- 
til she was paid in full. That plaintiff did not authorize the taking of the note, 
and has never ratified the act. In other words, the question of an election was, un- 
der the pleading and the evidence in the case, one for the jury, assuming that, in 
a case like the present, such a plea would present a defense to the action—a ques- 
tion we are not now called upon to decide, as the parties treated the plea as pre- 
senting a defense, if it was proven. 

Let it be here understood, however, that this action is to recvoer damages for 
a tort committed, so it is charged, by the defendant’s agent against the plaintiff. It 
must not be taken for granted that, in anything said above, we commit ourselves 
to the proposition that the principle of an election applies, nor do we commit our- 
selves to the proposition that the plaintiff, in such a case as the one now before 
us, could not have sued the defendant and the derelict agent jointly, or severally, 
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and successively, until she had recovered of one or both the amount of her loss. 
Stapler v. Parler, 212 Ala. 644, 103 So. 573. 

[2] There is manifestly no merit in appellant’s first and second assignments of 
error. There was no exception reserved by the defendant to the allowance by the 
court of the amendment of the complaint, by adding counts 3 and 4. In the ab- 
sence of an objection and exception to such action of the court, there is nothing 
presented here for review. ; 

The appellant’s third assignment of error is predicated upon the action of the 
court in sustaining plaintiff’s objection to the following remarks made by the de- 
fendant’s attorney in his opening statement to the jury: “And that it was only af- 
ter she had had a falling out with this man Thompson, and that he didn’t pay her 
when she first requested the money, that she thought that the company was better 
able to pay and had more money and it would be a surer proposition.” 

[3, 4] The right of counsel to make a preliminary or opening statement to the 
jury is fully recognized in this jurisdiction, but this right is not unlimited. The 
purpose and function of such a statement is to advise the jury of the facts relied 
upon to make up his right of action or defense, “to define the nature of the ques- 
tions involved, and advise them of the issues to be tried so as to enable them to 
understand the case to be tried.” Counsel, of course, may, in a reasonable way, 
outline what he expects to prove, unless it is manifest that such proof would be 
incompetent, or the offer or statement is made for the purpose of improperly in- 
fluencing the jury. Prudential Ins. Co. v. Calvin (Ala. Sup.) 148 So. 837; Atlanta 
Life Ins. Co. v. Canady, 225 Ala. 377, 143 So. 561; O’Connell v. Dow, 182 Mass. 
541, 66 N. E. 788; Sinclair Co. v. Waddill, 200 Ill. 17, 65 N. E. 437; 64 C. J. § 
251, pp. 235, 236. 

[5] We do not think that the excepted to part of the opening statement of 
defendant’s counsel was proper, and the court committed no error in sustaining the 
plaintiff’s objection thereto. 

[6] The plaintiff's counsel in replying to the opening statement of the defend- 
ant’s attorney, among other things, said: “So far as to the settlement, why gentle- 
men of the jury, we expect the evidence to show that Thompson, the man who we 
claim the evidence will show, defrauded this woman out of her money, had a suit 
himself against the Atlanta Life Insurance Company for damages because they had 
him arrested for taking money that belonged to them.” 

Assuming that defendant’s objection was made and limited to the above-quoted 
portion of the statement of plaintiff’s counsel, yet a part of the statement was 
borne out by testimony thereafter introduced in the case, and, at the time it was 
so introduced, it was legally admissible. Had the defendant confined his objection 
to the following portion of the statement, to wit: “For taking money that belong- 
ed to them,” we are not prepared to say that it should not have been sustained. As 
it was, the defendant's objection was too broad, and was, therefore, overruled 
without error. 

[7, 8] After the examination of the witness Rosa Ash, recalled by the plain- 
tiff, the following appears in the bill of exceptions: 

“Mr. Wheeler: That is all for the plaintiff, the plaintiff rests. 

“Mr. Davis: We rest also. 

“(Here the court excused the jury while he made up the issues.) 

“After a statement by the court as to what he conceived the issues to be, Mr. 
Wheeler stated he wanted to testify himself. 


“Mr. Davis: I don’t think it fair, your honor, to let him now reopen the case 
and we object to it. 


“The court: I will overrule the objection and give him an opportunity of 
testifying himself. 

“Mr. Davis: We reserve an exception.” 

Thereupon Mr. Wheeler took the stand as a witness for plaintiff, and gave 
testimony bearing materially upon the issues in the case. 

It was within the sound discretion of the court, after the evidence had been 
closed, whether it would allow the plaintiff to introduce further testimony. Chand- 
ler Bros. v. Higgins, 156 Ala. 511, 47 So. 284; Birmingham R., L. & P. Co. v. 


Saxon, 179 Ala. 136, 59 So. 584. There is nothing in this case to show that, in the 
exercise of its discretion, there was abuse. 
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[9| Under the evidence in the case we cannot affirm error on the part of the 
court in overruling the defendant’s objection to the following portions of the ar- 
gument of plaintiff's attorney to the jury: “He (referring to Thompson) was tak- 
ing advantage of them while the husband was away.” “He (referring again to 
Thompson) stands before you as a defrauder and as a thief.” 

There was evidence before the jury, which tended to show, and, if believed, 
did show, that Thompson had taken a foul advantage of the plaintiff, within a few 
days after her husband had been buried, and under circumstances, if believed by 
the jury, which were felonious. Under the evidence, the argument was a legitimate 
deduction to be drawn. 

[10] Appellant’s assignments of error 16, 17, 18, 19, 20, and 21 are predicated 
upon exceptions to certain portions of the court’s oral charge, and the bill of 
exceptions affirmatively shows that these exceptions were noted after the jury 
had retired for the second time to consider their verdict. To be efficacious, such 
exceptions must be taken before the jury retires. Phoenix Ins. Co. v. Moog, 81 
Ala. 337, 1 So. 108; Hayes v. Solomon, 90 Ala. 520, 7 So. 921; City Council of 
Montgomery v. Gilmer, 33 Ala. 116, 70 Am. Dec. 562; Sov. Camp, W. O. W. v. 
Gay, 217 Ala. 543, 117 So. 78. The appellant can take nothing by the above- 
stated assignments of error. 

The record does not show that the appellant reserved exceptions to those 
parts of the court’s oral charge made the basis for assignments of error numbered 
10 and 11. 

{11] Appellant in his brief groups assignments 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, and 21, under proposition 7, and whatever argument there made, in 
support of appellant’s contention for error, was made in bulk as one. Con- 
fessedly some of the assignments, as for example, assignments 12, 13, and 14, are 
without merit. Therefore, the assignments cannot be sustained, as some are 
unquestionably bad. Ford v. Bradford, 218 Ala. 62, 117 So. 429; Bush v. Bum- 
gardner, 212 Ala. 456, 102 So. 629; Alabama Co. v. Norwood, 211 Ala. 385, 100 
So. 479; City of Montgomery v. Moon, 208 Ala. 472, 94 So. 337. 


[12] Under proposition 8, appellant simply groups assignments of error 22, 26, 
27, 28, 31, and 32, with the statement only: “This proposition treats assignments 
of error numbered 22, 26, 27, 28, 31 and 32, and same refer to the error of the 
court in giving and refusing written charges.” No further argument is submitted 
in support of these particular assignments. Under our uniform ruling, we will 
treat the same as waived. Georgia Cotton Co. v. Lee, 196 Ala. 599, 72 So. 158; 
St. L.-S. F. Rwy. Co. v. Kimbrell, 226 Ala. 114, 145 So. 433; Futvoye et al. v. 
Chuites et al., 224 Ala. 458, 140 So. 432. 


[13] Appellant also groups assignments 25 and 29, which relate to the refusal 
of the court to give, at the written request of defendant, two written charges, 
the one appearing on page 25 of the transcript we have numbered for convenience 
and identification 7, while we have numbered the other 12. Charge 7 related to a 
finding for defendant under count 1 of the complaint. This count had been charged 
out of the case by the court, and hence the refusal of the court to give charge 7 
involved no injury to the defendant. 

[14, 15] Charge 12, so numbered by us, limits defendant’s liability to acts 
done within the scope of the agent’s real authority, and wholly ignores the rule 
that the principal is also liable to an injured third person by an agent acting 
within the scope of the agent’s apparent authority. The principal is liable for acts 
of his agent done within the scope of his apparent authority. Kramer v. Compton, 
166 Ala. 216, 52 So. 351; J. C. Lysle Milling Co. v. North Ala. Gro. Co., 201 
Ala. 222, 77 So. 748; Birmingham News Co. v. Birmingham Printing Co., 209 
Ala. 403, 93 So. 336; Langham v. Jackson, 211 Ala. 416, 100 So. 757; Southern 
Rwy. Co. v. Beaty, 212 Ala. 608, 103 So. 658. 


The appellant, under the evidence and issues in the case, was not entilted to 
the general affirmative charge under either count 3 or 4 of the complaint. The 
court, however, charged out counts 1 and 2. 


The court overruled defendant’s motion for a new trial. A review of the 


evidence in the record does not convince us that in this action of the court there 
was error. Cobb vy. Malone, 92 Ala. 630, 9 So. 738. 
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We have considered all questions presented by the appeal, which have been 
argued for reversal, with the result we have found no errors which would lead 


to a reversal of the cause. The judgment of the circuit court must, therefore, be 
affirmed. 


Affirmed. 
Anderson, C. J., and Thomas and Brown, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BAKER. 7 Div. 244. 
Supreme Court of Alabama. March 1, 1934. 
Rehearing Denied March 22, 1934. 
153 Southern Reporter 279. 
1. INSURANCE. 

In insured’s action for premiums under life policy canceled by insurer, instruc- 
tion that jury should determine whether there was breach of contract, and that 
if insured had paid all due premiums up to time of cancellation he did not breach 
contract, and if insured failed to pay premiums due insured could not recover, held 
not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

2. INSURANCE. 


~ premiums on life policy were paid otherwise than as required by policy, 
insurer had right to proceed as for nonpayment of premiums, if policy require- 
ment was not waived by agent with authority. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 
5. INSURANCE. 


In insured’s action for premiums under life policy canceled by insurer, 
whether insured tendered premium payments, and whether insurer improperly 
refused to receive them, held for jury. : 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal from Circuit Court, Shelby County; E. P. Gay, Judge. 

Suit to recover premiums paid on an insurance policy by Robert Baker against 
the National Life & Accident Insurance Company. From a judgment for plaintiff, 
— appeals. Transferred from Court of Appeals under section 7326, Code 

Affirmed. 

McEniry & McEniry, of Bessemer, for appellant. 

Karl Wiegand and L. H. Ellis, both of Columbiana, for appellee. 

THoMAS, Justice. 

The trial was had on amended count A. 

It is averred that on the 7th day of March, 1921, defendant issued a policy of 
life insurance which was exhibited by the pleading; that “on, to-wit: the first 
day of July, 1930, at a time when plaintiff was not in arrears with the payment 
of premiums due by him to the defendant under and for said policy, and at a time 
when all premiums on said policy had been paid by him, the defendant refused 
to accept further premiums thereon and cancelled said policy, and plaintiff avers 
that at said time he had paid to the defendant as premiums under said policy the 
sum of, to-wit: three hundred dollars, and plaintiff sues in this case to recover 
said premiums paid by him to the defendant on said policy, with interest thereon 
from the date of the cancellation of said policy.” (Italics supplied.) 

The defendant pleaded in short by consent. 


It is declared in McKee v. Phoenix Insurance Company, 28 Mo. 383, 75 Am. 
Dec. 129, that “if the insurance company wrongfully determined the contract by 
refusing to receive a premium when it was due,” the assured had the “right to 
treat the policy as at an end and to recover all the money she had paid under” 
that contract. The issue whether the policy was in force and that of wrongful 
determination vel non were submitted to the jury, and the verdict was for plain- 
uff. 32 C. J. p. 1231; p. 1264, § 464; May on Insurance (3d Ed.) p. 1304, §§ 564, 
567. 

[1] There was material conflict in the evidence, or in the reasonable inferences 
therefrom. McMillan v. Aiken, 205 Ala. 35, 40, 88 So. 135. 
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The trial court instructed the jury as follows: “But the question for you to 
determine here, gentlemen, is this: Has there been a breach of this contract and, 
if so, who breached the contract? If you find that the plaintiff had paid his pre- 
miums, all that was due, up to and including the date of the cancellation of this 
contract, then of course, he has not breached it, if it was breached, it was 
breached by the defendant; but if you find that the plaintiff failed and refused 
to pay his premiums due the defendant up to and including the date set out here, 
and had not paid the premiums according to the terms and conditions of his 
policy, then, of course, the plaintiff himself breached the contract and would not 
be entitled to recover in this case. So the only question for you to determine is: 
bie there a breach of the contract, and, if so, who breached it?” (Italics sup- 
plied.) 

When the whole of the oral charge is considered, there was no error to 
reverse in the portion to which exception was reserved. The whole statement of 
the court on that phase of the case will be taken in its context to illustrate the 
statement to which the exception is reserved. Kelly v. Hanwick (Ala. Sup.) 153 
So. 269. 

In charging the jury the trial court concluded as follows: “Gentlemen, I 
might state further here, that if you believe from this evidence that has been 
presented to you here that the plaintiff failed and refused to pay his premiums, 
then of course, he could not recover, unless you further find that he has paid all 
the premiums and had been reinstated and the policy was in force and effect at 
the time he claims it was cancelled by the defendant.” 

There was no evidence that if plaintiff’s policy had lapsed for nonpayment of 
premiums there had been a reinstatement. There was evidence that plaintiff did 
apply for reinstatement, but according to defendant’s evidence, no reinstatement 
was ever granted. The instruction was merely abstract. 

[2-5] There was evidence tending to show that payments of premiums were 
made and credit given therefor, otherwise than as provided in the policy. If not 
paid as requirgd by the contract, the company had the right to proceed as for a 
breach or nonpayment of dues, if not waived by an agent with authority. United 
Burial & Ins. Co. v. Collier, 24 Ala. App. 546, 139 So. 104. The witness was 
allowed to show that he had paid his premiums regularly the years past. The lat- 
ter statement was not prejudicial to defendant under the issues presented. The 
receipts and notations on cards of plaintiff tended to show payment, or the failure 
thereof, and plaintiff’s assertion of due payment. Under such issues and tendencies 
of evidence, counsel -for plaintiff made the following statement in argument, to 
which objection was reserved: 

“*The insurance company went along through the years taking his premiums, 
and then when they wanted to get rid of old Bob they took this away from him, 
in substance just taking his insurance away from him.’ 

“To this statement to the jury, counsel for the defendant objected on the 
grounds, it is prejudicial and is not based on any facts in this case. 

“The court overruled the objection and counsel for the defendant, there and 
then, in open court duly reserved an exception, and also after said ruling made 
a motion to the Court to declare a mistrial on the grounds that said statement was 
prejudicial and not based on any facts in this case.” 

In this action of the trial court there was no error; the statement of counsel 
was within the evidence, or tendencies of the evidence. The questions of due pay- 
ments, and improper refusal to receive the payments duly tendered, were questions 
for the jury. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Brown and Knight, JJ., concur. 
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METROPOLITAN LIFE INS. CO. v. GREGORY. No. 4—3255. 
Supreme Court of Arkansas. Jan. 8, 1934. 
As Amended on Denial of Rehearing Feb. 12, 1934. 
67 Southwestern Reporter (2d) 602. 
4. INSURANCE. 


Whether insured in written application under group life policy mistakenly 
gave date of his birth year earlier than true date vield for jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

5. INSURANCE. : t . : 

Evidence, in suit for disability benefits, under group life policy, sustained 
verdict that insured was not over sixty years of age at time of injury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. INSURANCE. 6 eee 2 

Insured’s cause of action for insurer's refusal to pay disability benefits under 
group life policy accrued where insurer repudiated contract and denied all 
liability. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

7. INSURANCE. 5 ss 

Failure to instruct that insured could only recover amount ot installments 
beginning three months after proof of disability field not error, where suit was 
for full amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

8. INSURANCE. ‘ ; ten . 

In suit for disability benefits under group policy, evidence justified verdict 
for insured in amount rendered by trial court. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Circuit Court, Miller County; Dexter Bush, Judge. oy 

Suit by W. L. Gregory against the Metropolitan Life Insurance Company. 
From an adverse judgment, defendant appeals. 

Affirmed. 

Leroy A. Lincoln, of New York City, and Streett & Streett, of Camden, for 
appellant. 

J. F. Quillin and T. B. Vance, both of Texarkana, for appellee. 

Menarrfy, Justice. 

_ On September 4, 1926, the appellant issued its group policy No. 3112—G, 
insuring the lives of certain employees of the Fort Worth’ Stockyards Company 
of Fort Worth, Tex., upon certain terms, limitations, and conditions therein 
provided. On the same date it caused to be issued certificate No. 66, which 
certified that appellee, W. L. Gregory, was insured under the group policy. 

This suit was begun in the Miller circuit court for $1,050, the appellee 
alleging that the certificate contained the following: 

“This is to certify that under and subject to the terms and conditions of 
Group Policy No. 3112—G, W. L. Gregory, an employee of Fort Worth Stock 
Yards Company (herein called the Employer) is insured for One Thousand 
Dollars.” 


The complaint also alleged that the certificate contained the following: 

“The Group Policy provides total and permanent disability benefits as pro- 
vided on the last page hereof.” 

“Total and Permanent Disability Benefits. 


“Under the terms of the Group Policy mentioned on Page One of this Cer- 
tficate, any employee shail be considered totally and permanently disabled 
who furnished due proof to the Company that, while insured thereunder, and 
prior to his 60th birthday, he has become so disabled, as a result of bodily 
injury or disease, as to be prevented permanently from engaging in any occu- 
pation and performing any work for compensation or profit. 

“Three months after receipt of such proof, the Metropolitan Life Insurance 
Company will commence to pay to such employee, in lieu of the payment of the 
insurance under said policy at his death, equal monthly installments, the number 
and amount of such inst-llments to depend upon the amount of insurance in 
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force on the life of such Employee at such date, as shown in the following 
table: 


Amount of Number of In- Amount of each 
Insurance stallments Installment 
$1,000.00 40 $26.25 


“Such installment payments shall be made only during the continuance of 
such disability.” 

It was further alleged that appellee attained the age of 60 years on August 
28, 1931; that from September 4, 1926, to January 25, 1931, he was in the employ 
of the Fort Worth Stock Yards Company, and that the certificate was in full 
force and effect during that time; that prior to January 25, 1931, his colon 
became infected; that he was suffering from colitis on January 25, 1931; has 
continued to suffer from said disease, and will continue to suffer for the balance 
of his life; that on January 25, 1931, he sustained a rupture in his right side, 
and that he was totally and permanently disabled within the meaning of the 
certfiicate from and after January 25, 1931; and that he was entitled to recover 
$1,050. He further alleged that he notified appellant of said disability and made 
proof thereof during November, 1932,-and demanded payment, which was 
refused. The certificate was attached to and made part of his complaint. 

Appellant filed a motion to make complaint more definite and certain by 
stating the date that he furnished proof, and by requiring him to attach a copy 
of said notice or proof, and the appellee thereupon amended his complaint by 
interlineation, giving the date of the proof. 

The appellant then filed answer in which it denied all the allegations of the 
complaint, and alleged in its answer that it issued the group policy and certifi- 
cate, and that appellee was insured under the group policy. It also alleged that 
the group policy provided that installments were payable only from three months 
after the receipt of proof of total and permanent disability, and that appellee 
was seeking to recover from the date of the injury rather than for the benefits 
which had accrued from three months after the date of proof. The group policy 
was introduced in evidence by agreement. 

The appellee, W. L. Gregory, testified that he became totally and perman- 
ently disabled prior to his 60th birthday. Appellee’s application and other written 
instruments were introduced, which*showed that he was a year older than he 
claimed. The application card showéd that he was born August 28, 1870, instead 
of 1871, but his age was written in the application as 55. Lines were drawn 
through the 55, and 56 was inserted. Appellee testified that this was done after 
he signed the application, and without his knowledge or consent; that he knew 
nothing about it. 

Appellant suggests numerous errors, but the principal ground urged for a 
reversal is the insufficiency of the evidence. It first contends that the evidence 
is not sufficient to support the verdict of the jury, and that the verdict is 
contrary to law and evidence. The evidence is ample to show that appellee’s 
disability began on January 25, 1931, and, if appellee was 55 when the policy 
was issued, this disability, if it began on January 25, 1931, would be before he 
reached the age of 60 years. It is, however, earnestly insisted that because the 
written application showed that appellee’s birth was August 28, 1870, and because 
the report of the physician and letter written by appellee’s attorney show that 
he was more than 60 years of age at the time of the injury, that the evidence is 
insufficient to support the verdict. In other words, it is contended that the 
written statements made by appellee and others representing him show that he 
was more than 60 years of age at the time he claims to have been injured. 

The appellant concedes that the jury is the sole judge of the credibility of 
the witnesses and the weight to be given to their testimony, but is is contended 
that in this case the court should consider the testimony and weight in the light 
of reason, common sense, and justice. 

[1, 2] The rule is well established that it is the province of the jury, and 
not the court, to pass upon the credibility of witnesses, and the weight to be 
given to their testimony. A verdict of a jury based on substantial evidence 
must be upheld by this court, although we might think it was contrary to the 
preponderance of the evidence. . 

(3] Appellant, however, says that while it recognizes the rule and the prece- 
dents, it is still of opinion that this court has not adopted the scintilla of evidence 
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rule. This court has not adopted the scintilla of evidence rule, but it has adopted 
the rule that if there is any substantial evidence to support the verdict, it will 
be permitted to stand, although it might appear to us to be against the prepon- 
derance of the evidence. 

[4, 5] The appellee testified positively as to his age, and testified that the 
figures 55, showing his age, were in the application when he signed it, and that 
lines had been drawn through the figures 55, and 56 had been inserted. The 
application itself shows that this had been done, and appellee testifies that it 
was done after he signed the application. 


It is true that in the application the date of his birth was given as 1870. 
He testifies that this was a mistake, and that it should have been 1871. Nobody 
disputes this, and the only contradiction of this evidence is other written state- 
ments signed by appellee. He could have been mistaken if he gave the date of 
his birth as 1870. At any rate, this was a question of fact for the jury to 
determine. It cannot be said that the positive testimony of the appellee and the 
explanations given by him are not substantial evidence. 


The following are some of the cases supporting the rule as to conclusiveness 
of the verdict of juries: Baltimore & O. R. Co. v. McGill Bros. Rice Mill, 185 
Ark. 108, 46 S.W.(2d) 651, White Co. v. J. E. Thompson Motor Express Co., 
182 Ark. 71, 29 S.W.(2d) 674; Kansas City S. R. Co. v. Sanford, 182 Ark. 484, 
31 S.W.(2d) 963; St. Louis-San Francisco R. Co. v. Bishop, 182 Ark. 763, 33 
S.W.(2d) 383; St. Louis San Francisco R. Co. v. Burford, 180 Ark. 562, 22 
S.W.(2d) 378; Consolidated School Dist. No. 1 v. Fitzgerald, 180 Ark. 840, 
S.W.(2d) 263; Walloch v. Heiden, 180 Ark. 844, 22 S.W.(2d) 1020; Boddy 
Thompson, 179 Ark. 71, 14 S.W.(2d) 240; Gurdin v. Fisher, 179 Ark. 742, 
S.W.(2d) 345. 

The Supreme Court of Utah announced the rule as follows: “Under our 
system of jurisprudence it is the province of the jury to pass upon the facts. 
It is not only their privilege, but their right, to judge of the sufficiency of the 
evidence introduced, to establish any one or more facts in the case on trial. 
The credibility of the witnesses, the strength of their testimony, its tendency, 
and the proper weight to be given it are matters peculiarly within their province. 
The law has constituted them the proper tribunal for the determination of such 
questions. To take from them this right is but usurping a power not given. * * * 
When there is a total defect of evidence as to any essential fact, or a spark,—a 
‘scintilla,’ as it is termed,—the case should be withdrawn from the consideration 
of the jury.” Cunningham v. Union Pac. Ry. Co., 4 Utah, 206, 7 P. 795, 797. It 
will be observed that the court calls the “scintilla” of evidence a spark. 

The Illinois court said: “ ‘A mere scintilla of evidence,’ if it means anything, 
means the least particle of evidence,—evidence which, without further evidence, 
is a mere trifle; and, as the law does not regard trifles, we see no reason why, 
on such a motion, the court may not adjudge such evidence insufficient in law, 
and direct a verdict as in cases where there is no evidence.” Offutt v. World’s 
Columbian Exposition, 175 Ill. 472, 51 N. E. 651, 652. 


Webster’s Dictionary defines scintilla, “a spark, glimmer, gleam.” It will 
liardly be contended that the evidence of appellee is a mere scintilla. 


[6] The appellant contends that the court should have directed a verdict for 
it because the cause of action had not accrued. We do not agree with appellant 
in this ccntention. The appellant repudiated the contract and denied all liability, 
and in its answer denied that appellee was employed by the Fort Worth Stock 
Yards Company, denied all the allegations about disability, denied that it ever 
received proof of disability and, if the action was prematurely brought, as con- 
iended by appellant, this fact appeared from the face of the complaint. In 
appellee’s complaint he alleged the date of his birth, the time that he worked 
tor the Fort Worth Stockh Yards Company, and the date of his disability. 

It is true that in the answer appellant admits that it issued the group policy 
and certificate, but it denies that it was ever in effect, because it says that he 
was not employed by the Fort Worth Stock Yards Company. 

It is next contended that the court erred in giving and refusing to give 
certain instructions. We deem it unnecessary to set out the instructions, but 
aiter a careful examination anad consideration of the instructions requested, 
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and those given and refused, we have reached the conclusion that there was no 
crror either in giving or refusing to give instructions. 

[7] The, chief objection to the instructions is that the court should have 
told the jury that he could only recover the amount of installments beginning 
three months after proof of disability. The suit was for the full amount of the 
installments, and we think it was a suit for damages for breach of the contract. 

The appellant also contends that the verdict is excessive, but the group 
policy was introduced in evidence by agreement, and it shows that the number 
of installments to be paid is forty, and the amount of the installments is $26.25, 
which aggregates $1,050. 

We deem it unnecessary to review the authorities as to what constitutes 
total and permanent disability. This court had decided these questions many 
times, and there is no controversy about what constitutes total and permanent 
disability. 

[8] The measure of damages in cases of this kind would ordinarily be the 
present worth of the installments. However, in this case, the disability began 
in January, 1931, and suit was not filed until March, 1933, so that there were 
already installments from January, 1931, to March, 1933, before suit was filed. 

It therefore appears that the judgment as rendered was at least approximately 
correct; that the difference between the amount of the installments that were 
not due at the time of the judgment and the present worth of such installments 
would be less than the interest on the past due installments. 

We therefore think the direction of the court to return a verdict for the 
$1,050 was not reversible error. 

We find no error and the judgment is affirmed. 


ELLIS v. SUN LIFE ASSUR. CO. OF CANADA. No. 4—3314. 
Supreme Court of Arkansas. Jan. 29, 1934. 
67 Southwestern Reporter (2d) 740. 

INSURANCE. se 

Employee could not recover disability benefits under group policy providing for 
benefits for disability suffered by employee before reaching age of 60 years, where 
employee was over 60 when policy was issued, though his age was correctly stated 
in application on which insurer issued policy. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Suit by John A. Ellis against the Sun Life Assurance Company of Canada. 
From a judgment of dismissal, plaintiff appeals. 

Affirmed. 


Sam W. Wassell and Isaac Riff, both of Little Rock, for appellant. 
R. E. Wiley and Henry Donham, both of Little Rock, for appellee. 
MEHAFFY, Justice. 


John A. Ellis, the plaintiff below, sued the Sun Life Assurance Company of 
Canada for $940.37, penalty and attorney’s fees, alleged to be due him on account 
of total and permanent disability. It is alleged that the suit involves a group policy 
covering both death and disability. The plaintiff also alleges that the policy pro- 
vides that should the insured become totally disabled before reaching the age of 
sixty years, insurer would pay the sum of $27 per month for 39 months; that each 
employee, irrespective of age, paid the same premium. Appellant’s application 
showed he was over 60 when the policy was issued, and that the appellee, with this 
knowledge, issued the policy and collected the premiums. He alleged that he be- 
came totally disabled and that appellant refused to pay. 

Appellee filed a demurrer to the complaint, which was sustained by the court. 
Appellant elected to stand on his pleadings, refusing to plead further, and the 
complaint was dismissed. The case is here on appeal. 

The issue involved in this case is identical with the issue involved in the case 
of Metropolitan Life Ins. Co. v. Minton (Ark.) 66 S.W.(2d) 627, decided Decem- 
ber 18, 1933, and is ruled by that case. In the Minton Case the authorities are re- 


viewed, and the principles governing this case announced, and it would serve no 
useful purpose to again review them. 
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Under the authority of the above cited case, the judgment must be affirmed, 
and it is so ordered. 


ILLINOIS BANKERS’ LIFE ASS’N et al. v. HAMILTON. No. 4—3344 
Supreme Court of Arkansas. Feb. 5, 1934. 
67 Southwestern Reporter (2d) 741. 
1. INSURANCE. 

Where joint life policy with incontestable two-year clause had been in force 
more than two years before lapse and more than two years after reinstatement, 
false statements as to health in reinstatement application did not bar recovery, 
though reinstatement agreement alone provided they should, where policy provided 
for reinstatement upon satisfactory proof of insurability and payment of past-due 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 

Where reinstatement agreement extended payment of annual premium on joint 
life policy until May 6, 1933, and one of insured died on February 6, 1933, failure 
to pay premium due on May 6, 1933, did not bar action on policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from Circuit Court, Perry County; Abner McGehee, Judge. 

Action by Guy Patrick Hamilton against the Illinois Bankers’ Life Association 
and another. From a judgment for plaintiff, defendants appeal. 

Affirmed. 

W. P. Strait, of Morrilton, for appellants. 

H. A. Tucker, of Periyville. and Dean, Moore & Brazil, of Morrilton, for 
appellee. 

But er, Justice. 

On or about the 6th day of November, 1926, the Illinois Bankers’ Life Asso- 
ciation issued a joint policy of life insurance on the lives of Guy Patrick Hamil- 
ton and Maggie Hamilton, husband and wife, the survivor being named as bene- 
ficiary, in the sum of $1,000, for the consideration of $25.33, annual premium. This 
pohcy was taken over and its liability assumed by the Illinois Bankers’ Life Assur- 
ance Company. 

Maggie Hamilton died on February 6, 1933, and proof of death was furnished 
the last named corporation. The policy was not paid, and this suit was instituted, 
which resulted in a verdict and judgment for Guy P. Hamilton, the survivor. 

This appeal challenges the correctness of the judgment on two grounds which 
were interposed as a defense in the lower court. The first, and the principal de- 
fense made, is that there was a lapse in the policy for the nonpayment of pre- 
miums, which policy was reinstated on the application of the insured. In this ap- 
plication the insured acknowledged the forfeiture of all claims under the original 
policy by reason of the lapse of same, and that, as an inducement to the company to 
reinstate, it was represented that the statements and answers contained in the 
original application were true when made and were true on the date of the ap- 
plication for reinstatement, and agreed that the same should be based exclusively 
upon the representations contained in that application and the original application 
for the policy, and under the condition that, if the statements, or any of them, 
should be untrue, the company should be under no liability by reason of the at- 
tempted reinstatement of the policy except for a return of the premiums paid since 
the date of the reinstatement; that the answers to the questions regarding the 
health of the insured and her consultation of a physician since the date of the orig- 
inal application were false, and, because of such false statements, there was no 
liability except for a return of the premiums which had been tendered. 

The next defense interposed was that, when the annual premium matured on 
November 6, 1932, its payment being necessary to carry the policy over another 
vear, the same was not paid, and that the insured and the company entered into an 
extension agreement extending the time of payment to May 6, 1933, by which ex- 
tension agreement it was provided that, if the premium as extended was not paid 
at maturity, the policy should become null and void, and that because Guy P. Ham- 
ilton, the appellee, jointly executed the same and did not pay, or offer to pay, the 
premium on the date of maturity the policy became void. : 
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The facts as shown by the evidence are that the policy lapsed for the nonpay- 
ment of premium due November 6, 1929, and thereafter, on June 11, 1930, the par- 
ties insured made application for reinstatement, which application contained the 
stipulations hereinbefore set out, and that, in answer to the question propounded 
to the insured, Maggie Hamilton, in said application for reinstatement, “Have you 
been ill or injured or consulted a physician since the date of the application for this 
policy?” she answered, “No”; and in response to the question, “Are you now in 
good health and of sound constitution?” she answered, “Yes,” when in fact in 1927 
she had suffered a paralytic stroke for which she had been treated by a physician. 
This physician testified that he did not know whether she had recovered or not. 

It was also shown by another physician that Maggie Hamilton became ill about 
Christmas, 1932, suffering what appeared to be a light stroke of paralysis, from 
which she did not recover, and at that time she also had what is commonly known 
as leakage of the heart; that she died about the 7th day of February, 1933, from 
the heart disease and paralysis, but that the heart trouble was the preponderating 
cause of her death. This physician stated that he had known Maggie Hamilton for 
about three years, during which time she walked from her home to visit the sick 
and waited on them, and that the only indication he saw of any infirmity was that, 
when she would step on something sharp, she would give in her foot; that during 
this time he would have passed her as an insurable risk. 


The evidence relating to the stroke she suffered in 1927 was to the effect that 
this was a light attack which temporarily affected her left ankle, knee, and wrist; 
that she apparently recovered except for a slight lameness in one of her ankles, 
and one of her wrists troubled her some in lifting and in doing hard work; that 
at the time of this stroke she was in bed for ten days. 


It is the contention of the appellant that this state of facts rendered the policy 
void because, as it says, the right of reinstatement of the insured was not absolute, 
but depended upon the condition of the health of the applicant, and that, since they 
had agreed in the application for reinstatement that any false answers made re- 
specting the condition of health would invalidate the policy, they are bound thereby. 


To sustain this contention the appellant relies on the case of Ward v. New 
York Life Ins. Co., a South Carolina case, reported in 129 S. C. 121, 123 S. E. 820, 
821. It also cites as authority for the point raised Childress vy. Fraternal Union of 
America, a Tennessee case, reported in 113 Tenn. 252, 82 S. W. 832, 3 Ann. Cas. 
236, and Woodmen of the World v. Jackson, 80 Ark. 419, 97 S. W. 673, 674. In 
the first-named case the statement of facts does not disclose the date of the issu- 
ance of the policy. It lapsed for a failure to pay the premium on October 3, 1921, 
and was reinstated by the insurer, after the days of grace had expired, on an ap- 
plication which admittedly contained false statements material to the risk. The 
insured died prior to February 27, 1922, since the proof of death was made on that 
date. The beneficiary brought suit to recover, relying on a statute of the state of 
South Carolina, the applicable portion of which is as follows: “All life insurance 
companies that shall receive the premium on any policy for the space of two years 
shall be deemed and taken to have waived any right they may have had to dispute 
the truth of the application for insurance; that the assured person had made false 
representations, and the said application shall be deemed and taken to be true.” 
The original contract of insurance is not set out, but the court sustained the de- 
fense interposed by the insurer that the policy was invalid because of the false 
statements and, in overruling the contention of the beneficiary, held that the statute 
relied on referred only to the application made for the issuance of the policy and 
had no reference to applications made for reinstatement of policies where the same 
had lapsed for failure to pay the premiums. The policy appears to have contained 
an “incontestable clause,” and, in disposing of this, the court said: “The*incontest- 
able clause in the policy is not in the ‘case,’ and we can base no binding judgment 
thereon.” 


[1] In the case at bar it is the contention of the appellee that the defense 
of falsity of statements in the application for reinstatement cannot avail the 
insurer because of a clause in the original policy which provides as follows: 
“After this policy shall have been in force two full years during the lifetime of 
the insured, it shall be incontestable except for non-payment of premiums.” The 
appellee takes the position that this provision inures to his benefit, although the 
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policy was revived by reinstatement, the application for which contained untrue 
statements: First, because to avoid the policy for these would be to attach a 
condition to the right of reinstatement not provided in the original contract; 
second, that, even if this condition had been authorized, more than two years had 
elapsed between the date of reinstatement and the death of the insured which 
would make the incontestable clause effective; and, third, that the false statements 
were not material to the risk. 


Whether or not a clause in insurance policies renders the contract incontest- 
able from the date of the issuance of the policy is a question of sharp conflict of 
authority on the subject. Some respectable courts hold that such contract is 
invalid on the theory that, if it was procured by fraud, it is no contract, and can 
never become such if the misrepresentations were of a material nature calculated 
to deceive and made with that intent. Other courts of equal repute hold to the 
contrary, basing their conclusions on the ground that the clause was written by 
the insurer in its own terms for the purpose of inducing the public to enter into 
contracts with it upon the assurance that, after the insurer has accepted the risk, 
the validity of the contract will not be questioned. The insurer had all the time it 
desired to investigate the risk before accepting it, and should, and likely does, 
anticipate that deceit might be practiced by applicants for insurance, and, through 
its own processes, has means to discover if such deceit has been practiced, and, 
having announced its satisfaction to bind itself, no subsequently dicovered circum- 
tance should avoid the policy except the nonpayment of premiums. 


In National Annuity Ass’n v. Carter, 96 Ark. 495, 132 S. W. 633, this court 
has adopted the rule that the incontestable clause is valid even where it takes 
effect immediately upon the issuance of the policy. But where, as in the instant 
case, the agreement not to contest the validity of the policy is postponed for a 
reasonable and definite period, within which time the insurer has the opportunity 
to ascertain the truth of the representations made, it seems that the provision 
relating to incontestability is universally held to be valid. Here, more than two 
years had elapsed between the date of the issuance of the policy and its lapse for 
the nonpayment of premiums; also more than two years had elapsed from the 
date of the reinstatement to the date of the death of the insured. From this the 
question is presented, Does the application for reinstatement which contains false 


statements annul the provision in the policy against incontestability? We hold it 
does not. 


In the insurance contract, as one of the inducements to the insured to enter 
into it, there is the following clause: “This policy, after default in payment of 
any premium, may be reinstated upon both of the insured furnishing to the Home 
Office satisfactory and acceptable evidence of insurability and paying all past 
due premiums with compound interest thereon at the rate of six per cent per 
annum.” Therefore, as is held in National Annuity Ass’n v. Carter, supra, New 
York Life Ins. Co. v. Adams, 151 Ark. 123, 235 S. W. 412, 414, Security Life 
Ins. Co. v. Leeper, 171 Ark. 77, 284 S. W. 12, and Equitable Life Assur. Soc. v. 
King, 178 Ark. 293, 10 S.W.(2d) 891, “the reinstatement was not granted as a 
gratuity on the part of the company, but as a part of the contract expressed in 
the policy itself to the effect that a reinstatement could be obtained, as a matter 
of right, * * * ‘upon presentation at the home office of evidence of insura- 
hility satisfactory to the company.’” 

It will be noted that the provision for reinstatement contained in the policy 
in the case at bar places no burden or restriction upon the right of reinstatement 
save the furnishing of satisfactory and acceptable evidence of insurability and the 
payment of all past-due premiums with compound interest thereon at the rate of 
6 per cent. per annum; the latter provision being ample consideration moving to 
the company. As is held in the Arkansas cases cited, the company had no right 
to enlarge the terms upon which reinstatement could be obtained. It had the right 
to defer its action on the application for reinstatement for a reasonable time in 
which it might investigate the insurability of the applicant, and there was no 
requirement in the original contract that the answers to the questions in the 
application for reinstatement should be true, and a condition precedent to the 
reinstatement of the policy and to its validity when so reinstated. In this par- 
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ticular the contract differs from that in the case of Woodmen of the World v. 
Jackson, supra, cited and relied upon by the appellant. In that case the insurer 
was a fraternal order insuring its members. Its by-laws were made a part of the 
original contract of insurance, one section of which provided for reinstatement 
of a suspended member upon satisfactory answers being given by him in his 
application relative to his use of intoxicants, narcotics, and his health at the 
time of application. It provided, in effect, that, if any of the statements made by 
the applicant were untrue, reinstatement should be unavailing, and he was required 
tc furnish the statements “as a condition precedent to reinstatement, and waiving 
all rights thereto if his said written statement shall be found to be untrue.” 

In our cases, cited supra, the doctrine is laid down that, since the reinstate- 
ment is not a gratuity, the insurer had no right to enlarge the terms upon which 
reinstatement could be obtained. In the Leeper Case, supra, it was the contention 
that, by reason of lapse, the original policy was void and the reinstatement created 
a new contract. In the original policy, there was a provision that, where the 
insured committed suicide, the policy should be void, but another clause provided 
that the policy should be incontestable after two years from the date of its issu- 
ance. The policy lapsed after two years had expired and was reinstated, and in 
the application for reinstatement there was a stipulation that, in the event of 
self-destruction within one year from the date of approval of the application for 
reinstatement, the amount payable as a death benefit should be equal only to two 
annual premiums on said policy, and no more. The court, under the rule announced 
in the Adams Case, supra, held that this stipulation was an enlargement of the 
original contract of the terms upon which reinstatement could be obtained, that 
there was no new contract created by the reinstatement, but a revival and con- 
tinuance of the original, and that, although it appeared that Leeper had com- 
mitted suicide within one year. from the date of the reinstatement, the incontestable 
clause in the original policy was applicable, and the fact that he was a suicide 
was no defense. 

So in the instant case the reinstatement created no new contract, but revived 
the original to the same extent as if there had been no lapse. This rendered the 
incontestable clause available, and certainly, since more than two years had elapsed 
between the date of the reinstatement and the death of the insured, this clause 
is effectual to waive all defenses except the one reserved in the contract; namely, 
the nonpayment of premiums. Our cases cited have been approved and their doc- 
trines reaffirmed in the recent case of Life & Casualty Ins. Co. of Tenn. v. 
McCray (Ark.) 58 S.W.(2d) 199, and are in accordance with the weight of 
authority. Mutual Life Ins. Co. of New York v. Lovejoy, 201 Ala. 337, 78 So. 
299, L. R. A. 1918D, 860; Becker v. Ill. Life Ins. Co., 227 Mich. 388, 198 N. W. 
884: Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 U. S. 167, 
44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Wambolt v. Reserve Loan Life Ins. 
Co., 191 N. C. 32, 131 S. E. 395, 45 A. L. R. 1360, and cases therein cited. 

There is no contrary rule announced in Childress v. Fraternal Union of 
America, supra, relied on by the appellant, for in that case the insured was a 
suicide, and the contract provided that, in the event of suicide, the indemnity to 
be paid to the beneficiary should be one-third of the amount otherwise due under 
the policy. The incontestable clause in that contract provided only that the validity 
of the policy could not be questioned after two years from its date except upon 
the ground of certain false answers made, and upon this ground it might be 
questioned at any time. But the suicide clause was not one which entered into the 
validity of the original contract, and the incontestable clause had no reference to 
the suicide clause, which latter clause was in no wise affected by the former. 

[2] The second ground presented for reversal in our opinion is without 
merit. The extension agreement extended the time of the payment of the annual 
premium due November 6, 1932, to May 6, 1933, and by reason of this the policy 
was in full force and effect at the time of the death of the insured. Since, under 
the original contract of insurance as reinstated, the company was liable to the 
survivor for the face of the policy, this was effective to work a payment of the 
premium extended, and it would have been a useless course of procedure for the 
survior to have paid the premium, as it would have resulted only in its being 
returned to him by the insurer. The survivor brought suit for the balance on the 
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policy less the amount due the company for the annual premium, payment of 
which had been extended. This was the correct amount due, and, having recovered 
that sum, the court properly awarded the penalty and attorney’s fees. 

The judgment of the trial court is correct, and it is therefore affirmed. 


COLUMBIAN MUT. LIFE INS. CO. v. HIGH. No. 4—3331. 
Supreme Court of Arkansas. Feb. 5, 1934. 
Rehearing Denied March 5, 1934. 
67 Southwestern Reporter (2d) 1005. 
1. INSURANCE. 

Whether mutual life insurer which took over fraternal policies had established 
custom of accepting payment of premiums after expiration of grace period so as 
to prevent cancellation of policy without notice for failure to pay premium within 
grace period held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

2. INSURANCE. 

Execution of petition for reinstatement did not bar insured’s right of action 
for wrongful cancellation of fraternal policy which mutual life company had 
taken over, where premium had been paid within time fixed by custom. 


(For other cases, see Insurance, Dec. Dig. § 730%.) 


Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 


Suit by Ben. B. High against the Columbian Mutual Life Insurance Company. 
Irom a judgment for plaintiff, defendant appeals. 
Affirmed. 


Scott P. Fitzhugh, of Memphis, Tenn., and Trimble, Trimble & McCrary, of 
Lonoke, for appellant. 


George E. Morris and Ralph E. Ray, beth of England, Ark., for appellee. 
McHAney, Justice. 


In December, 1911, appellee became a member of a fraternal beneficiary 
society known as Eminent Household of Columbian Woodmen of Georgia, and 
was issued a beneficiary certificate by it in the sum of $3,000. Dues in the sum 
of $4.91 plus 10 cents for collection were payable monthly, without notice on the 
Ist day of each month to the secretary of the local branch, and, if not paid by 
the 10th day of such month, the member became suspended and all rights under 
the beneficiary certificate should cease until reinstated in accordance with the 
constitution and by-laws of the society, which were referred to and made a part 
of the certificate. Appellee paid his dues for a number of years to the secretary 
of the local branch at England. This local branch was later disbanded, and his 
dues were paid elsewhere. Later appellant succeeded to all the rights of the 
fraternal society and assumed all its outstanding policy liabilities; among them 
being appellee’s policy. No new policy was issued, but the old beneficiary certificate 
was permitted to remain as the contract between the parties. Appellee kept his 
premiums paid both to appellant and its predecessor by paying any time during 
the current month and as late as from the lst to the 8th of the succeeding month 
without any objection from appellant or its predecessor so far as this record 
discloses. The premium for March, 1932, was not paid within the time specified 
in the policy, but was mailed by appellee by check on April 2, 1932, to the 
Memphis office of appellant, and was rceeived there April 5th. The general agent 
in Memphis refused to accept the check for the March premium and required 
appellee to execute an application for reinstatement, on the ground that the policy 
had lapsed for nonpayment of the premium on or before the 3lst day of March. 
The check was not accepted as a payment of the March premium, but was placed 
in the. suspense account, as was also a check sent to cover the April premium. 
Appellee finally executed an application for reinstatement which was submitted 
to appellant’s medical examiner who required as a condition for reinstatement that 
appellee submit to a physical examination by a physician of his choice in England, 
which he refused to do. Appellant canceled the policy, and appellee brought this 
action as for a breach of the contract to recover the premiums paid by him 
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thereon. A trial resulted in a verdict and judgment in his favor for $1,262.52, this 
amount to bear interest from May 24, 1933, at 6 per cent. per annum, the date of 
the judgment. 

[1] The principal contention made for a reversal of the case, if not the only 
one, is that the evidence is insufficient to support the verdict, and that the court 
should have directed a verdict in appellant’s favor at its request. We cannot 
agree. It was testified by appellant’s agent that, after it assumed the obligations 
of the fraternal society, it permitted policyholders to have the benefit of the 30 
days of grace provided for in policies issued by it, and that it did not insist on 
payment by the 10th day of the month as provided in the fraternal policies. It is 
also true that it did not take up the old policies and issue new ones of its own. 
It is undisputed in this record that appellee did not pay his premiums by the 
10th day of the month in which the premiums were due at any time, or at least 
at any time after appellant took over the business of its predecessor. It is also 
true and undisputed that appellee’s check in payment of his premiums was received 
by appellant on numerous occasions after the lapse of the 30 days of grace which 
appellant allowed its policyholders. In a great many of these instances, the check 
was mailed by appellee on or before the last day of the month in which the pre- 
mium was due and payable, but was not received by appellant until one or more 
days later. It is also true and undisputed in this record that on at least three 
occasions prior to March, 1932, appellee’s check had been mailed after the last 
day of the month in which the premium was payable and was accepted by appel- 
lant’s agent as payment of the premium. The agent in Little Rock who received 
such checks testified that he had advanced such premiums himself out of his own 
fund in order to keep appellee’s policy in force and later collected from appellee. 
We are therefore of the opinion that the evidence is sufficient to establish a 
custom of appellant to accept payment of premiums after the expiration of the 
grace period both as fixed in the policy and as appellant says it permitted to the 
iraternal policyholders. At least the evidence was sufficient to submit the question 
to the jury as to whether appellant had established such a custom. In Cooley’s 
Briefs on Insurance (2d Ed.) vol. 5, p. 4392, it is said: “Thus, where defendant 
insurance society, prior to April, 1906, had been in the habit of receiving pay- 
ment of monthly assessments from insured during the month for which they were 
made, without requiring him to be reinstated, it thereby waived the requirement 
that insured must pay the assessment on or before the last week day of the month 
preceding the month for which they were made, and could not, without first 
giving insured reasonable notice of its intent to change its custom, require him to 
make payments strictly in accordance with the contract, nor require his reinstate- 
ment without notice of such change for his failure to pay the April 1906 assess- 
ment prior to the last week day in March.” See, also, Sovereign Camp, W. O. W. 
v. Newsom, 142 Ark. 132, 219 S. W. 759, 14 A. L. R. 903. 

After such custom had been established, appellant could not change the custom 
and lapse the policy where payment was made within the customary time, without 
notice of its intention to abandon the custom. Sovereign Camp, W. O. W. v. 
Condry, 186 Ark. 129, 52 S.W.(2d) 638. 

[2] Nor does the fact that appellee signed a petition for reinstatement change 
the result, if in fact he paid his premium within the time, as we so held in 
Eminent Household of Columbian Woodmen v. Simmons, 150 Ark. 325, 234 S. W. 
182. 

Appellant argues that the court erred in giving appellee’s requested instructions 
1 and 2. These instructions correctly stated the law as we have above outlined it, 
and were therefore correct. 

We find no error, and the judgment is affirmed. 


JETNA LIFE INS. CO. v. PERSON. No. 4—3361. 
Supreme Court of Arkansas. Feb. 12, 1934. 
67 Southwestern Reporter (2d) 1007. 
4. INSURANCE. 7 
“Total disability,” within policy provision for benefits for total disability, is 
a relative matter, and depends on peculiar circumstances of every case. 
(For other cases, see Insurance, Dec. Dig. § 524.) 
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5. INSURANCE. 

Insured, who had arrested case of tuberculosis but was able to perform his 
business duties in usual and customary manner, s/reld not to sustain “total and 
permanent disability” within policy provision for benefits for total and permanent 


disability which prevents insured from conducting any business for compensation 
or profit. 


’ 


“Total and permanent disability,” within policy provision for benefits 
for total and permanent disability which prevents insured from conduct- 
ing any business for compensation or profit, exists when the insured is 
able to accomplish only some of the duties essential to the prosecution 
ot his business and where he is able to perform only occasional acts, or 
if he is unable to do any substantial portion of the work connected with 
his vocation, or where the work he is engaged in is of such character 
that common care and prudence require him to refrain from its perfor- 
mance because of any ailment he may have. 

(For other cases, see Insurance, Dec. Dig. § 524.) 
Kirby, J., dissenting. 


Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Suit by L. K. Person against the ZEtna Life Insurance Company. From a 
judgment in favor of plaintiff, defendant appeals. 

Reversed and rendered. 

Owens & Ehrman, of Little Rock, for appellant. 

Shaver, Shaver & Williams, of Texarkana, for appellee. 

Butter, Justice. 

I. K. Person brought this suit to recover damages for total and permanent 
disability under the terms of an insurance contract issued by the A®tna Life 
Insurance Company. In the trial court he was awarded by a jury the sum 
demanded, and from a judgment based thereon comes this appeal. 

There is no dispute as to the existence of a valid insurance policy. It con- 
tained a clause providing for the payment of a monthly benefit in the event 
the insured should become totally and permanently disabled so as to prevent him 
from performing any work or conducting any business for compensation or 
profit. On this clause the suit is based, and the sole question for our determina- 
tion is as to whether or not the condition of the insured brings him within the 
terms of this clause. 

The policy was issued in 1924, and between that time and January 1, 1927, 
on a date not disclosed, it was discovered that the insured had contracted active 
tuberculosis. On the last-named date he notified the company of this, made 
claim for the disability benefits, and was paid the same from month to month 
until August 15, 1928, when the last monthly benefit payment was made, including 
the month ending September 15th, following. On August 15, 1928, the insured 
wrote the insurer to the effect that he was going back to work, and stated that, 
when he wrote this letter, he knew that on its receipt by the company no other 
monthly benefit payment would be made. Under the contract, the premiums 
were waived during the continuance of the disability of the insured, but, after 
the 15th of August, 1928, he resumed the payment of the premiums, so that the 
policy was in full force and effect on May 13, 1932. On that date he wrote a 
letter to the company telling of his having attended court and of hearing the 
trial of a certain lawsuit involving a claim for benefits for total and permanent 
disability under a contract similar to the one he had. He also referred to some 
cases which had been decided by the Supreme Court, and stated that he had 
reached the conclusion that he was then totally and permanently disabled, and 
had been so at all times since August 15, 1928, and was entitled to monthly 
disability payments from that time. The company disagreed with his contention, 
and he brought this suit. 

{1, 2] At the close ot the testimony, the defendant insurance company 
requested the court to direct the jury to return a verdict in its favor. The 
court denied this request. The refusal to instruct the jury as requested is the 
principal ground for reversal urged, and in view of the conclusion we have 
reached, it is the only question necessary for us to determine. We must view 
the evidence in the light most favorable to the appellee and give to it its strongest 
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probative value, and, if there is any evidence of a substantial nature to sustain 
the allegation of appellee’s complaint, the judgment must be affirmed. 


It is admitted that since August 15, 1928, appellee has been, and is now, 
able to do and perform many of the duties appertaining to the vocation in which, 
by training and experience, he has been, and is now, engaged. But it is his 
contention that, notwithstanding this, he is totlly and permanently disabled 
within the meaning of our cases. Those cited are: Missouri State Life Ins. Co. 
v. Johnson, 186 Ark. 519, 54 S.W.(2d) 407; Missouri State Life Ins. Co. v. Holt, 
186 Ark. 672, 55 S.W.(2d) 788; Astna Life Ins. Co. v. Spencer, 182 Ark. 496, 32 
S.W.(2d) 310; Etna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S. W. 335. In these 
cases, and many others, we are committed to the doctrine that the clause in 
insurance policies relating to total and permanent disabilities which prevent the 
insured from engaging in any business for compensation or profit is not sus- 
ceptible to the strict and literal construction for which the insurers have con- 
tended, but rather should have a liberal and rational interpretation so as to 
render effectual the purpose for which the insured entered into the contract, 
namely, to insure him against those conditions which, under ordinary circum- 
stances, would so disable the usual person as to prevent him from successsfully 
engaging in an occupation for which he is fitted. To be thus totally and 
permanently disabled, the inability to perform any necessary act of the work 
is not required; the contingency contemplated is that, where the condition ren- 
ders the insured unable to perform all of the essential acts of any calling, for 
which otherwise he might be fitted, in the usual and customary manner, then 
he is totally and permanently disabled within the meaning of the insurance 
contract. 

The foregoing is the essence of the rule enunciated in the cases cited supra, 
by the appellee, and in Industrial Mutual Indemnity Co. v. Hawkins, 94 Ark. 
417, 127 S. W. 457, 29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029; Missouri State 
Life Ins. Co. v. Snow, 185 Ark. 335, 47 S.W.(2d) 600; Mutual Benefit, etc., 
Ass’n v. Bird, 185 Ark. 445, 47 S.W.(2d) 812; Travelers’ Protective Ass'n v. 
Stevens, 185 Ark. 660, 49 S.W.(2d) 364; Mutual Life Ins. Co. v. Marsh, 186 
Ark. 861, 56 S.W.(2d) 433. 

A comparison of the activities of the appellee prior to the time he contracted 
tuberculosis and those in which he has been engaged since August 15, 1928, 
shows no substantial difference, and is helpful in disposing of the question before 
us. The evidence is undisputed in all of its essential particulars, and as related 
to the matters we are now considering is derived from the testimony of the 
appellee himself, and of the witnesses introduced in his behalf. It shows that 
in 1914 he became the manager of an estate belonging to his mother, his two 
sisters, and himself. This estate consisted of three farms, two situated above 
Garland City, and one below. The three farms contained a large acreage in 
cultivation. The appellee lived at Garland City, where, in addition to managing 
the estate, he conducted a mercantile, gin and cotton seed business. He had 
an assistant manager residing on one of the farms above Garland City and 
another manager living on the farm below. Appellee maintained general super- 
vision of the three farms, and would sometimes ride horseback as much as forty 
or fifty miles a day. These activites were continued down to 1927, at which time 
he went to Texas for treatment for his disease and took “the rest cure” for 
about two years. 


On or about August 16, 1928, appellee became the owner of a hardware 
business in Garland City, which he conducted. This business proved unprofit- 
able, and within a few months he closed it out. In the first part of 1929 the 
Person estate was divided appellee receiving for his part about 650 or 700 acres 
of lands in cultivation. It was some distance from Garland City to this farm, 
and for that reason he built a home upon it and moved therein and established 
a commissary there. About the time he took charge of the farm he derived 
from the division of the estate he purchased another farm containing about 500 
acres in cultivation. This farm, when purchased, was already rented out for the 
vear 1929, and the tenants furnished themselves and attended to the selling of 
the cotton, sending to the appelle checks for the rent. During this year he 
went to this farm occasionally—he calls it the “upper place”’—and farmed his 
lower place himself. On this place the commissary was built in the center of 
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the field. He used an automobile, which he drove himself, in overseeing the 
making of the crop and during the picking season. He testified that he did not 
remember how often he went over the farm. In 1929, on his lower place, he 
raised over 400 bales of cotton. No mention is made of other crops that he 
raised. In 1930, on the upper place, he rented out approximately 175 or 200 
acres, and operated and furnished the remainder himself, comprising about 250 
acres. He also attended to the farming operations on his lower place during 
that year. He estimates that the entire acreage he operated was about 800 acres. 
In 1931 he went ahead, cultivating about the same acreage himself as in 1930. 
In that year he purchased two tractors to be used on his farms, which enabled 
him to reduce the number of tenants. In addition to his farming activities, and 
in connection therewith, he furnished his tenants and farm laborers from his 
commissary. He bought the merchandise, kept the books, knew how much each 
tenant owed, and decided how much he would furnish each one. He speaks 
of a Mr. West, who apparently worked for him, but whose duties are not 
definitely stated further than that “a good deal of the management was left 
up to West,” upon whom appellee depended partly to keep check on picking, 
gathering, and ginning of the cotton, and upon whose judgment he would some 
times depend on letting tenants have supplies. Appellee kept close track, how- 
ever, of everything that was done. 

In addition to the activities mentioned, appellee in 1930 and 1931, acted as a 
receiver for the Mid-South Cotton Association which handled about five or 
six hundred bales in 1930 and a little less the next year. During these years, 
down to, and including, the cotton season of 1931-1932, appellee also classed 
and bought cotton. He began the study of law during his illness, and in January, 
1933, was licensed to practice. At the time of testifying he had attended to a 
number of cases in the justice court, and had some cases pending in the circuit 
court of the county. At that time he had not opened an office at Texarkana, 
but intended to do so within a short time. Appellee is an educated man, having 
had seven years of college training. 

Regarding his health during the time we have been discussing, appellee 
stated that he had an arrested case of tuberculosis; that the last time he had a 
temperature due to his tubercular condition was either in 1928 or 1929, but that 
he had not had a check-up by doctors since that time, and that, although he 
himself has technical knowledge, he has not made, since the time mentioned, 
any definite check-up on himself; that during the interval between the cessation 
of payment of disability benefits and his present demand he had been ill two 
or three times, probably with “flu” or some other minor illness, and had prob- 
ably had Dr. Cook or Dr. Youmans come to see him; that he would occasionally, 
when he met doctors in a social way, get advice from them, but, as he had 
attended lectures on the subject of tuberculosis, he knew how to take care of 
himself. He stated that he had not ridden a horse in the management of his 
farms since 1928, but that he could still ride and has no physical disability 
which keeps him from doing so; that at times he would run a small degree of 
temperature but not sufficient “to knock him out”; that during the fall of 1932 
he was knocked out on several occasions. He stated that in 1930 and 1931 he 
raised a considerable less amount of cotton than in 1929; that the crop of 1932 
was practically a failure because of a hailstorm, but that during all these years 
he raised other crops than cotton, such as corn, hay, etc. 


Several witnesses, neighbors, friends, and kinsmen of the appellee, who 
were familiar with his activities during the years 1929-1931, inclusive, stated 
that in their opinion he could not do his work as he had before. One witness 
said he did not seem to be able to ride a horse or to superintend personally the 
operation of his farm. Several of these witnesses stated that they had seen 
trom time to time physicians at the home of the appellee, but it appears they 
were not advised who these physicians were attending, whether the appellee or 
some member of his family, or from what ailment the patient was suffering. 

Several physicians testified on behalf of the appellee, all of whom stated 
that he had an arrested case of tuberculosis. This, as defined by one of them, 
is a condition where one who has had active tuberculosis becomes “free of all 
symptoms and evidence of the disease.” Dr. Decker Smith, called by the appellee, 
stated that a week or ten days before testifying he had examined the appellee 
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and found the condition of arrested tuberculosis; that there were no symptoms 
of active tuberculosis at all, and that his temperature and pulse were normal; 
that appellee had told him that he had been pronounced well by doctors in the 
summer of 1928, and that in witness’ opinion appellee could go ahead in the 
general supervision of his farms, operate the commissary, look after his 
tenants and do that kind of work without harm to him. The other physician 
called by the appellee was Dr. Kosminsky, who stated that he had, within the 
year before testifying, examined the appellee and found that he had an arrested 
case of tuberculosis, and it would be questionable whether one who had led an 
active life managing a large plantation, riding 25 to 30 miles a day, would be 
able after an active tubercular case had become arrested to do that work again 
and follow it as he had done before. Witness stated that he had examined: 
appellee on June 16, 1928, and had found no active tuberculosis present; that he 
had given a statement at that time containing the following: “I see no reason 
why he could not supervise and attend to ordinary business that requires no 
manual labor.” He stated further that, when he last examined the appellee, he 
found approximately the same condition as five years before; that is to say, he 
had an arrested case of tuberculosis. One other physician testified regarding 
appellee’s condition. He was called at the request of the appellant, and his 
statement as to appellee’s condition was practically the same as that of the 
other physicians whose evidence has been referred to. 


[3] The only claim made by the appellee as a reason for his contention that 
he is totally and permanently disabled was merely that he had at one time had 
active tuberculosis and that he now has an arrested case. But nowhere in the 
testimony is there any substantial evidence to the effect that appellee’s physical 
condition has prevented him from doing all the acts of his vocation in the usual 
and customary manner. It is true, the evidence indicates that he has occasion- 
ally been ill since August 15, 1928, but it is evident that these were only tem- 
porary indispositions and not connected with the disease from which he had 
suffered and which for a time had disabled him, and, notwithstanding the 
opinion of some of his neighbors and friends, the evidence is convincing that 
he has in fact managed his business with the same ability as before he was 
stricken with active tuberculosis. His vocation did not require any manual labor 
or extraordinary exertion. Whether or not he was able to ride horseback 25 
or 30 miles a day is unimportant, since the evidence shows that he was able to, 
and did, supervise his plantations without having to ride a horse. It is a matter 
of common knowledge that while, about 1914, a good saddle horse was a neces- 
sary adjunct to the management of any well-regulated plantation, the cheap 
automobile has made the use of a horse in the supervision of farms obsolete, 
and plantation managers now supervise the work in light cars more efficiently 
than it was possible to do by the use of a horse. The evidence is undisputed that 
not only was appellee able to manage the farms in the usual and customary 
inanner, but was able to, and did, engage in other lines of business without hurt 
to his physical condition. 

[4] The general object of contracts ‘Similar to that involved in this case is 
to give to the insured indemnity for the loss of time because of a disability which 
prevents from the prosecution of his business, and the evident purpose is to 
provide a means of living during the time the insured is unable to engage in 
any gainful occupation. As we have stated, disability exists within the meaning 
of the contract when the insured is able to accomplish only some of the duties 
essential to the prosecution of his business and where he is able to perform 
only occasional acts. If he is unable to do any substantial portion of the work 
connected with his vocation, this is sufficient to establish total disability; or 
where the work he is engaged in is of such character that common care and 
prudence require him to refrain from its performance because of any ailment 
he may have. Total disability, however, as we have frequently held, is of 
uecessity a relative matter, and must depend on the peculiar circumstances of 
every case as it arises. It depends largely upon the occupation and the capabili- 
ties of the person under disability, all of which should be considered; for one, 
because of his limitation, might be totally disabled from an ailment which 
would be but a slight hindrance to another in the performance of his vocation. 

[5] In the case at bar, the appellee is a man of education, who has never 
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engaged in manual labor, nor does his business require it, or indeed any great 
physical exertion, or necessary exposure to inclement weather, or any other 
zct which might reasonably be expected to bring about a recurrence of his tuber- 
cular condition. It is clear that the undisputed evidence in this case fails to bring 
it within the rule of total and permanent disability enunciated in the cases cited 
by the appellee or those to which we have referred. It follows, therefore, that 
- the trial court should have complied with the request of the appellant and directed 
a verdict in its favor. For this error the judgment is reversed, and, as it appears 
that the case has been fully sone the same is here dismissed. 
Kirby, J., dissents. 


NEW YORK LIFE INS. CO. v. TEDDER. 
Supreme Court of Florida. Dec. 22, 1933. 
On Rehearing Feb. 27, 1934. 
153 Southern Reporter 145. 
1. INSURANCE. 

Person affixing signature to instrument, such as application for reinstatement 
of life insurance, will be prima facie presumed, in absence of proof of fraud, to 
have intended thereby to authenticate and become bound by contents of instrument 
signed. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 


Court must assume that materially false statements in application to reinstate 
life policy, signed by insured, were made hy insured, as they were represented 
therein to have been made, in absence of proof to contrary, and that insured was 
therefore bound thereby. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. 


Insurance company’s acceptance of application for reinstatement of life policy 
which had lapsed for nonpayment of premiums did not create new contract, but 
waived default occurring in original contract. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

4. INSURANCE. 


Insurance company’s waiver of default by reinstating life policy which had 
lapsed for nonpayment of premiums did not bind company if obtained by fraud 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

En Banc. 


Error to Circuit Court, arg County; Hal W. Adams, Judge. 


Action by Estelle Tedder, widow, against the New York Life Insurance 
——. Judgment for plaintiff, and defendant brings error. 
everse 


Doggett, McCollum, Howell & Doggett, of Jacksonville, for plaintiff in error. 

John F. Harrell, of Live Oak, for defendant in error. 

Per Curiam. 

This cause having heretofore been submitted to the court upon the transcript 
of the record of the judgment herein and briefs and arguments of counsel for 
the respective parties, and the record having been seen and inspected, and the 
court being now advised of its judgment to be given in the premises, it seems to 
the court that there is no error in the said judgment. It is therefore considered, 
ordered, and adjudged by the court that the said judgment of the circuit court be, 
and the same is hereby, affirmed. 

Whitfield and Buford, JJ., and Ira A. Hutchinson, Circuit Judge, concur. 

Brown, J., absent and not participating because of illness. 

On Petition for Rehearing. 

Buford, Justice. 

This case is before us on petition for rehearing granted after a per curiam 
order of affirmance had been entered on December 22, 1933. 

The suit was on a life insurance policy. 

Pleas were filed to the declaration which alleged that premiums had not been 
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paid according to the terms of the policy. Replication to these pleas alleged that 
the premiums had been paid. Demurrers were filed to the replication. The de- 
murrers were overruled. 

Motion for compulsory amendment was denied. Rejoinder was then filed in the 
following language: 

“That the policy mentioned in said replication was made in consideration, as 
well of the initial payment of Thirty-two and 18/100 ($32.18) Dollars constituting 
the first premium upon said policy, and therein acknowledged, as also of a similar 
sum every three months after the 6th day of May, 1930, including the 6th day of 
August, 1931; and in and by said policy it is among other things provided; 

“‘If any premium is not paid on or before the day it falls due the policy 
holder is in default; but a grace of one month (not less than 30 days) will be 
allowed for the payment of every premium after the first during which time the 
insurance continues in force. 

“All premiums are payable on or before their due date at the home office of 
the company or to an authorized agent of the company. * * * 

“*The payment of the premium shall not maintain the policy in force beyond 
the date when the next payment becomes due. * * *’ 

“And the defendant says that the premium upon said policy which came due 
August 6, 1931, was not paid to the defendant nor to any agent of the defendant’s 
on or before said date, nor within one month thereafter; that on September 6, 
1931, the holder of said policy, to-wit, the insured therein named, became in 
default; that the last payment of the said premium made upon said policy prior 
to August 6, 1931, was made on, to-wit, May 6, 1931, and that said payment on 
said date did not maintain the said policy in force beyond the date when the 
next payment became due on, to-wit, August 6, 1931, except only that by virtue of 
the hereinabove quoted grace provision of said policy, it continued in force, by 
virtue of said premium payment of May 6, 1931, to September 6, 1931; and that 
under and by virtue of the aforesaid provisions of said policy, the said policy 
lapsed on September 6, 1931, on account of the nonpayment of the premium due 
August 6, 1931. For a rejoinder to the plaintiff's second replication herein, the 
defendant says: 

“2. That the policy mentioned in said replication was made in consideration, 
as well of the initial payment of Thirty-two & 18/100 ($32.18) Dollars constitut- 
ing the first premium upon said policy, and therein acknowledged, as also of a 
similar sum every three months after the 6th day of May, 1930, including the 
6th day of November, 1931; and in and by said policy it is among other things 
provided: 


“If any premium is not paid on or before the day it falls due the policy 
holder is in default; but a grace of one month (not less than 30 days) will be 
allowed for the payment of every premium after the first during which time the 
insurance continues in force. All premiums are payable on or before their due 
date at the home office of the company or to an authorized agent of the company. 
* * * The payment of the premium shall not maintain the policy in force beyond 
the date when the next payment becomes due. * * *’ 

“And the defendant says that the premium upon said policy which came due 
November 6, 1931, was not paid to the defendant nor to any agent of the 
defendant’s on or before said date, nor within one month thereafter; that on 
December 6, 1931, the holder of said policy, to-wit, the insured therein named, 
became in default; that the last payment of the said premium made upon said 
policy prior to November 6, 1931, was the payment which became due August 6, 
1931, and that said payment did not maintain the said policy in force beyond the 
date when the next payment became due on, to-wit, November 6, 1931, except 
only that by virtue of the hereinabove quoted grace provision of said policy, it 
continued in force, by virtue of said premium payment due August 6, 1931, to 
December 6, 1931; and that under and by virtue of the aforesaid provisions of 
said policy, the said policy lapsed on December 6, 1931, on account of the non- 
payment of the premium due November 6, 1931.” 

Demurrer was filed to the rejoinder. 

Motion to strike was also filed. 
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Amended and additional rejoinders were filed in which, in addition to what 
had been pleaded in the original rejoinders, it was further pleaded that the 
policy contained the following clause: 

“This policy may be reinstated at any time within five years after any default, 
upon written application by the insured and presentation at the home office of 
evidence of insurability satisfactory to the company and upon payment of over- 
due premiums with 6% interest thereon from their due date.” 

It then alleged: 

“After the said policy had lapsed for the insured’s failure to pay the premium 
thereon which came due August 6, 1931, the said insured, under date of October 
29, 1931, made written application to the defendant, pursuant to the last here- 
inabove quoted provision of said policy, for the reinstatement of said policy, a 
true and correct photostatic copy of which said application is hereto attached, 
marked Exhibit ‘A’ and hereby made a part of this rejoinder; and herein and 
thereby, after reciting that said policy had lapsed for non-payment of premiums 
due on the 6th day of August, 1931, and that said application was being made 
for the purpose of inducing the defendant to reinstate said policy, the insured 
made the representations contained in his answer to the following question: 
‘Within the past two years have you had any illnesses, diseases, or bodily injur- 
ies, or have you consulted or been treated by any physician or physicians? (If 
so, give full details, including nature, date and duration of each illness, disease 
or injury, the name of each physician, and the dates of and reasons for consul- 
tation or treatment) ;’ and to said question the said insured answered, ‘No.’ In 
and by said application the said insured did agree that the said policy should not 
be reinstated unless the evidence of his insurability was satisfactory to the 
defendant; and therein and thereby he did further agree that his answer to the 
aforesaid question was full, complete and true, and that the defendant, believing 
it to be true, should act and rely thereon. 

“(c) The Defendant did believe and rely on the representations made in said 
application, believed that the aforesaid answer to the aforesaid question was 
full, complete and true, believing it to be true relied and acted thereon, considered 
satisfactory the evidence of insurability in said application contained, and rein- 
stated the said policy. 

“(d) That the said answer to the said question was not full, complete and 
true, but was and is essentially and materially false, incomplete and untrue in 
this, to-wit: That after February 17, 1930, and before October 29, 1931, the 
insured had had divers illnesses or diseases of the stomach, gall bladder, digestive 


tract, of the heart and its surrounding tissues, and attacks of severe pain in and 
about the region of his upper abdomen. 


“(e) That the said misrepresentation was material to the risk involved in 
reinstating said policy and that it was known to the said insured to be incom- 
plete and untrue at the time it was so made in his said application for reinstate- 
ment of the said policy; and that had the defendant at the time of its reinstate- 
ment of said policy known the true facts relating to the said illnesses or diseases 
of the insured as hereinabove particularly alleged, the defendant would not have 
reinstated said policy. 

“(f) On, to-wit, the 13th day of May, 1932, the defendant notified the plain- 
tiff that it had rescinded said reinstatement of said policy on account of the 
aforesaid misrepresentations of the insured, and then and there the defendant 
tendered to the plaintiff the full amount of all premiums paid upon said policy 
after its reinstatement, together with interest thereon at the rate of 8% per 
annum, from the dates of such payments to the date of the making of such 
tender, but the plaintiff then and there refused to receive or accept said money. 
The defendant has at all times since May 13, 1932, been able, ready and willing 
to pay said money with said interest to the plaintiff, and here and now renews 
said tender, and offers to keep it good, and tenders said money and said interest 
into this Court. 

“4. For a fourth rejoinder herein, to the plaintiff’s first replication, the 
defendant alleges all and singular the matters and things it has alleged in para- 
graphs (a), (b), (c) and (f) of its foregoing rejoinder numbered 3, making said 
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allegations a part of this rejoinder as fully and completely as though they were 
herein set forth at length; and further says: 

“(d) That the said answer to the said question was not full, complete and 
true, but was and is essentially and materially false, incomplete and untrue, in this, 
to-wit: That at divers times after February 17, 1930, and before October 29, 1931, 
the said insured had consulted divers physicians, to-wit, Dr. J. W. West and 
Dr. J. M. Price. 

“(e) That the said misrepresentation was material to the risk involved in 
reinstating said policy and that it was known to the said insured to be incomplete 
and untrue at the time it was so made in his said application for reinstatement of 
the said policy; and that had the defendant, at the time of its reinstatement of 
said policy, known the true facts relating to such consultation of physicians by 
the insured as hereinabove particularly alleged, the defendant would not have 
reinstated said policy. 

“5. For a fifth rejoinder to the plaintiff’s first replication, the defendant 
alleges all and singular the matters and things it has alleged in paragraphs 
(a), (b), (c), and (f) of its foregoing rejoinder numbered 3, as fully and 
completely as though they were herein set forth at length; and further says: 

“(d) That the said answer to the said questions was not full, complete and 
true, but was and is essentially and materially false, incomplete and untrue, in 
this, to-wit: That at divers times after February 17, 1930, and before October 
29, 1931, the insured had been treated by divers physicians to-wit, Dr. J. W. 
West and Dr. J. M. Price. 

“(e) That said misrepresentation was material to the risk involved on rein- 
stating said policy and that it was known to the said insured to be incomplete 
and untrue at the time it was so made in his said application for reinstatement 
of the said policy, and that, had the defendant at the time of its reinstatement 
of said policy known the true facts relating to such treatments by physicians of 
the insured as hereinabove particularly alleged, the defendant would not have 
reinstated said policy.” 

Other rejoinders presented like issues. Issue was joined on the rejoinders. 

The plaintiff maintained the allegations of its rejoinders by proving the 
lapses of the policy for nonpayment of premiums, the execution of the applica- 
tion for reinstatement of the policy sued on as alleged in such rejoinders, and 
by proof that the answers appearing in and on such application so signed by 
the insured were false and untrue at the time when the same appeared to have 
been made. 

[1] The rule is too well settled to admit of controversy that one who affixes 
his signature to a written instrument will be prima facie presumed, in the absence 
of proof of fraud, to have intended thereby to authenticate and become bound by 
the contents of the instrument so signed. Greenleaf on Evidence (14th Ed.) § 
674: Davis v. Sanders, 40 S. C. 507, 19 S. E. 138; Vines v. Clingfost, 21 Ark. 
312: Watson v. Pipes, 32 Miss. 466: 25 Am. & Eng. Ency. of Law (2d Ed.) 1064. 

{2] There was no proof whatever that the application introduced and proven 
had been altered or changed after the execution by the insured. The proof 
was conclusive that the policy had lapsed on two occasions and had been reinstated 
upon application each time. It was conclusively proven that the answers as 
appearing on the applications so signed by the insured were materially false and 
without proof to the contrary, the courts must assume that these answers were 
made by the person signing this application as they are represented therein to 
have been made and that he was bound by them. 

(3, 4] The acceptance of the application by the insurance company did not 
create a new contract, but waived a default which had occurred in the original 
contract, and the waiver could not be held binding on the insurance company if 
obtained by fraud. 


The applications contained the following language just above the signature 
in red print, different from the other printing on the application: 

“I hereby certify that the foregoing answers are full, complete and true and 
agree that the company, believing them to be true, shall rely and act thereon.” 

{5] An assignment. of error presented and insisted upon challenges the 
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action of the court in its findings of facts and the entry of judgment (a jury 
having been waived) in consideration of matters which the judgment on its face 
shows were outside the record. We think that it is not necessary for us to 
discuss this further than to say that, when a jury is waived and the issues in an 
action at law are submitted to a judge to determine the facts and the law, it is 
the duty of the judge to consider only such facts as are established by the 
record, and it is not proper for him to take into consideration matters of which 


he has a personal knowledge and existence of which is not established by the 
record. 


A judge assuming to determine questions of law and fact in a law action 
where a jury is waived must arrive at his conclusions regarding facts at issue 
from matters presented on the trial and not from matters which have come to 
his knowledge in some other manner. 

For the reasons stated, the judgment should be reversed, and it is so ordered. 

Reversed. 

Davis, C. J., and Ellis and Terrell, JJ., concur. : 

Whitfield, J., concurs specially. 

Brown, J., concurs in the conclusion. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. PALMER. No. 23299. 
Court of Appeals of Georgia, Division No. 2. Jan. 31, 1934. 
172 Southeastern Reporter &23. 
1. INSURANCE. 


In suit on life policy, where insurer categorically denied allegations that policy 
was issued and premium accepted while insured was in good health, plaintiff had 
burden to establish allegations by preponderance of evidence. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 
4. INSURANCE. 


Where local life insurance agent gives applicant receipt for first premium, ap- 
plicant’s money is forwarded to home office and accepted as first payment, and pol- 
icy is issued and forwarded to local agent for delivery to insured, contract of in- 
surance becomes effective upon company’s acceptance of premium and issuance of 
policy, notwithstanding policy, according to its terms, takes effect at later date. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
5. INSURANCE. 


In suit on life policy, where only issue respecting payment of premiums was 
whether second premium had been paid to local agent and no defense based on lack 
of entry was made, policy provision requiring premium payments not made at home 
office to be entered in premium receipt book held inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Error from City Court of Bainbridge; P. D. Rich, Judge. ‘ 

Suit by Essie Palmer against the Life & Casualty Insurance Company of Ten- 
nessee. Judgment for plaintiff, defendant’s motion for a new trial was overruled, 
and defendant brings error. 

Reversed. 

A. B. Conger, of Bainbridge, for plaintiff in error. 

W. V. Custer & Son and Jno. E. Drake, all of Bainbridge, for defendant in 
error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. 

[1-3] 1. Where the plaintiff sued to recover as the beneficiary in a life insur- 
ance pilicy which, it was alleged, was issued by the defendant insurance company 
prior to the death of the insured, who was the plaintiff’s child, and while the in- 
sured was in good health, upon an acceptance by the company of a premium which 
the plaintiff had paid to the local agent of the company, who forwarded the pre- 
mium to the home office, and the allegations of acceptance and issuance of the pol- 
icy by the defendant were categorically denied by the defendant in its plea, the 
burden was upon the plaintiff to establish these allegations by a preponderance of 
the evidence. And where all the allegations of the petition which were not admit- 
ted by the defendant were categorically denied, and the plea nowhere stated that 
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the defendant was unable to admit or deny any of the allegations of the petition, 
and where the court instructed the jury that if the answer states that the defend- 
ant is unable to admit or deny a particular allegation of the petition, and the plain- 
tiff alleges a fact which is peculiarly within the knowledge of the defendant, the 
defendant cannot by “such evasive answer” place the burden of proving such alle- 
gation on the plaintiff, and “it becomes the duty of the jury to consider such eva- 
sion as an admission of such fact or facts so alleged,” the charge, whether or not 
it is a correct statement of the law, was inapplicable to the pleadings and was er- 
ror. Where, upon the trial, the only evidence adduced tending to establish an ac- 
ceptance of the premium and an issuance of the policy prior to the death of the 
insured and while the insured was in good health, which, under the pleadings as 
indicated above, it was incumbent upon the plaintiff to prove by a preponderance of 
the evidence, was an admission of the local agent to whom the premium had been 
paid, made prior to the insured’s death, that the agent had the policy in his pos- 
session, but which the agent denied, and there was evidence tending to show that 
the policy was not issued until after the insured died, and where it appeared that 
the allegations in the petition as to the acceptance of the premium and the issuance 
of the policy were as to matters peculiarly within the knowledge of the defendant, 
a further charge by the court that the burden was not upon the plaintiff to prove 
by a preponderance of the evidence “such facts as are peculiarly within the knowl- 
edge of the defendant” was error prejudicial to the defendant, in that, in instruct- 
ing the jury that no burden rested upon the defendant to establish by a preponder- 
ance of the evidence facts peculiarly within the knowledge of the defendant, it in- 
structed the jury that no burden rested upon the plaintiff to establish by a pre- 
ponderance of the evidence the acceptance of the premium and the issuance of the 
policy by the defendant prior to the death of the insured and while the insured 
was in good health. 

[4] 2. Where a receipt is given to an applicant for insurance, by a local agent 
of a life insurance company, for the first premium upon a policy of life insurance, 
and the money is forwarded to the home office of the company and there accepted 
as the first payment upon the policy, and the policy is issued and forwarded to the 
local agent for delivery to the insured, the contract of insurance becomes effective 
upon the acceptance of the premium by the company and the issuance of the policy 
notwithstanding the policy may, according to its terms, take effect at a later date. 

[5] 3. Although it may appear from a policy of life insurance that where pay- 
ment of a premium is not made at the home office, but is made to an authorized 
representative of the company, it must, to be binding on the company, be entered at 
the time in the premium receipt book provided by the company for the entry of 
premiums, such provision of the policy has no application where, in a suit to re- 
cover upon the policy, the only issue respecting the payment of any premium re- 
lates to whether the second premium had been paid to the local agent, and there 
was no defense that the premium was not paid in accordance with the terms of 
the policy by payment not having been entered on the premium receipt book pro- 
vided by the company for the entry of premiums payable on the policy where not 
made at the home office. 

4. Under an application of the rulings made above in paragraphs 2 and 3, the 
court did not err in the charge as excepted to; but under an application of the rul- 
ing made in paragraph 1, the charge of the court was error prejudicial to the de- 
fendant, and the grant of a new trial is demanded. 

Judgment reversed. 

Jenkins, P. J., and Sutton, J., concur. 


METROPOLITAN LIFE INS. CO. v. BUGG. No. 23366. 
Court of Appeals of Georgia, Division No. 2. 
Jan. 29, 1934. 
172 Southeastern Reporter 829. 
1. INSURANCE. 

Willfully false representations in unattached application, where furnishing 
actual basis on which life policy was issued, will ordinarily avoid policy on theory 
that insurance was fraudulently procured (Civ. Code 1910, § 2471). 

(For other cases, see Insurance, Dec. Dig. § 262.) 
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2. INSURANCE. 

Where life insurer's agent knew true facts, insurer could not avoid policy 
by reason of its fraudulent procurement through false statements made in unat- 
tached application (Civ. Code 1910, § 2471). 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Suit by Christine Bugg against the Metropolitan Life Insurance Company 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Rodney S. Cohen, of Augusta, for plaintiff in error. 

Isaac S. Peebles, Jr., and Nathan Jolles, both of Augusta, for defendant iv 
error. . 

Syllabus Opinion by the Court. 

JENKINS, Presiding Judge. 

‘The terms of the life insurance policy in the instant case appear to coincide 
with the stipulations of the policy set forth in the certified questions propounded 
to the Supreme Court in the case of Metropolitan Life Ins. Co. v. Hale, 177 
3a. 632, 170 S. E. 875, except that in the instant case it appears that there was 
a written application for insurance, which, however, was not attached to the 
policy, whereas in the Hale Case the record in no wise indicated the existence 
of a written application. In that case there was no effort to prove fraud on 
the part of the insured, but the defense consisted in the effort to cancel the 
policy because the insured was not in good health at the time it was issued, 
which would result in that case in the admitted liability of the insurer for the 
actual amount of premiums paid by the insured. In the instant case the defense 
as made by the pleadings consists of an attack upon the policy similar to that 
in the Hale Case, with a tender back of the premiums, and also an attack 
upon the policy on account of the fraud perpetrated by the insured in making 
false statements in the application for insurance relative to his physical con- 
dition, which, under the terms of the policy, would result in a forfeiture of the 
premiums paid by the insured. Held: 

[1] 1. While it is true that the representations as made in an unattached 
application cannot be treated as “a part of the policy or contract” (Civ. Code, 
1910, § 2471), and are not to be taken as covenants or warranties, still, if such 
statements furnished the actual basis on which the policy was issued, and they 
were knowingly and willfully false with the intent by the applicant to defraud 
the insurer, the insurer may ordinarily set up such facts as a means for avoiding 
the policy, not under and by virtue of the terms of the contract, but because 
the insurance is thus shown to have been fraudulently procured. Johnson v. 
American Nat. Life Ins. Co., 134 Ga. 800 (1, 3), 68 S. E. 731; Bankers’ Health 
& Life Ins. Co. v. Murray, 22 Ga. App. 495, 96 S. E. 347. 

[2] 2. Where the insurer seeks to defeat a policy by reason of its fraudulent 
procurement through false and fraudulent statements made in an unattached 
application for the insurance, and where the plaintiff suing on the policy shows 
that the agent of the insurer was aware or was informed by the insured as to 
his true condition, the ruling by the Supreme Court in Metropolitan Life Ins 
Co. v. Hale, supra, is controlling in principle. Just as was held by the Supreme 
Court in that case, the insurer would be estopped from setting up as a defense 
that the insured was not in good health at the time the policy was issued, on 
account of the knowledge to the contrary then had by the agent; so, in the 
instant case, the company could not be permitted to set up that it was deceived 
on account of the false and fraudulent statements of the insured, when its agent 
was made fully aware of his true condition. This seems to be implied by the 
Supreme Court in its ruling in the Hale Case in expressly refusing to follow 
the rule in Thornton v. Travelers’ Ins. Co., 116 Ga. 121, 42 S. E. 287, 201, 94 
Am. St. Rep. 99, where, as in this case, an application was made for the insur- 
ance. No decision is made as to whether or not the rule would be different in 
a case such as this, but, where the application is actually attached to the policy, 
and by the terms of the contract is made a part thereof. Nor is there any ques- 
tion decided as to the effect of a conspiracy between the insured and the agent 
of the insurer whereby they might collude together to deceive the insurer; no 
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such defense being made. The court did not err in its charge, or in its failure 
to charge, or in admitting testimony, as to the knowledge of the insurer’s ageni 
of the true condition of the insured at the time the policy was issued. 

3. Exception is made to the following charge of the court: “If you believe 
the plaintiff has carried that burden by such a preponderance of evidence, then 
your verdict should be for the plaintiff for the sum of $250. If not, it should 
not be for that amount.” The charge complained of could not possibly have 
confused the jury or prejudiced the defendant’s rights, since the sole and only 
issue made by the pleadings was whether or not the defendant was liable for 
$250 as the face amount of the policy, or $7.56 as the premiums paid by the 
insured and tendered to the plaintiff in its amended answer; and the court stated 
elsewhere, after charging the jury that, if they believed that the insured made 
the false and fraudulent representations alleged in order to obtain the policy, 
their “verdict would be for the defendant,” unless the agents of the insured 
or either of them actually knew as to his true condition. He twice instructed 
the jury specifically as to the alternative forms of their verdict, either “We the 
jury find for the plaintiff in the sum of $250,” or “We the jury find for the 
plaintiff in the sum of $7.56, with the costs on the plaintiff,” according to the 
tender as made by the defendant. 

4. The plaintiff did not fail to prove her case as laid, on the theory that, 
while she sued on the terms of the policy, a recovery was had by virtue of 
estoppel on the part of the defendant. It was not necessary for the plaintiff 
to plead estoppel. Brown v. Globe & Rutgers Fire Ins. Co., 161 Ga. 849, 854 (2), 
133 S. E. 260. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


MISSOURI STATE LIFE INS. CO. v. BOZEMAN. No. 23199. 
Court of Appeals of Georgia, Division No. 1. 
Feb. 27, 1934. 
173 Southeastern Reporter 183. 


1. INSURANCE. 

Insured’s failure to pay interest on notice after loan on paid-up life policy 
became due, justified cancellation under policy and loan agreement, where indebted- 
ness with interest exceeded cash value of policy. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

2. INSURANCE. 

Insurer’s retention of dividend on life policy until shortly after insured’s 
death did not estop it from canceling policy by applying cash value thereof to 
payment of loan, on insured’s nonpayment of interest, where indebtedness with 
interest exceeded cash- value and dividend was insufficient to pay accrued interest 

‘(For other cases, see Insurance, Dec. Dig. § 17914.) 

Syllabus by the Court. 

Under the facts of this case and the provisions of the valid loan agreement 
hetween the insurer and the insured, the policy of life insurance, which was the 
sole security for the loan, became void prior to the death of the insured, and 
the beneficiary could not thereafter successfully maintain an action on the policy 
to recover its face value less the amount of the loan. 

Guerry, J., dissenting. 

Error from Superior Court, Laurens County; J. L. Kent, Judge. 

Action by Martha J. Bozeman against the Missouri State Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Reversed. 

John S. Adams, of Washington, D. C., and Hull, Barrett & Willingham, of 
Augusta, for plaintiff in error. 

C. C. Crockett, of Dublin, for defendant in error. 

MacIntyre, Judge. 

Mrs. Martha J. Bozeman brought an action against the Missouri State Life 
Insurance Company on an insurance policy on the life of her husband, James 
C. Bozeman, seeking to recover $349, the difference between the face of the 
policy, $1,000, and a loan of $651 thereon, and a dividend of $9.58. The judge 
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of the superior court, passing upon the case without the intervention of a jury, 
rendered a judgment against the company for the principal sum of $354.21, with 
$17.50 interest to March 24, 1933, the date of the judgment. The insurer excepts 
to this judgment. 

3riefly stated, the insurer pleaded certain provisions of the policy declared 
upon and the loan agreement, averring that the policy became void prior to the 
death of the insured, by reason of the fact that after it had notified the insured, 
in accordance with a policy provision and the loan agreement, that the loan of 
$651 equalled the guaranteed cash surrender value of the policy on January 28, 
1932, the insured “continued his default in the payment of the interest due * * * , 
which at that time amounted to $39.06, for a period of thirty-one days.” For 
convenience, the pertinent provisions of the policy hereinafter set out are num- 
bered; and the provision relied upon by plaintiff in error is numbered 1. 

Provision No. 1 of the policy is as follows: “Cash Loans. On or after the 
beginning of any policy year from date hereof, and on demand in writing to the 
home office of the company, the insured may borrow on the sole security of this 
policy an amount not to exceed that specified in column one (1) of the accom- 
panying table for the year in which the loan is made. This policy shall be 
assigned to the company as security, according to the terms of the company’s 
loan agreement, and the premium on this policy and interest on the loan at a 
rate of interest not exceeding six per cent per annum shall be paid or deducted 
from the loan in full to the anniversary of the insurance next succeeding the date 
when the loan shall be made. Interest, if not paid when due, shall be added 
to the principal and bear the same rate of interest. The amount available at 
any time includes any previous loans then unpaid.” 

“Unless the total indebtedness hereon shall equal or exceed the cash value 
of this policy, and then not until one month after notice shall have been mailed 
by the company to the last known address of the insured and assignee, if any, 
failure to pay any loan or interest thereon shall not void this policy, but, in 
the event of such default, when the premium becomes due and is not paid, an 
amount of insurance equal to the face amount of this policy, less the indebtedness, 
shall automatically continue from the date of default as term insurance for the 
term, including the period of grace, which the excess of the cash value over the 
indebtedness will purchase at the then age of the insured according to the Ameri- 
can Experience Table of Mortality, and interest at the rate of three and one- 
half per centum (3% per cent) per annum; or, in lieu of such term insurance, 
the company will (upon written request of the insured and surrender of this 
policy within one month from date of default) either pay said excess in cash, 
or issue a paid-up policy for the amount which said excess will purchase at the 
then age of the insured according to the said Table of mortality and rate of 
interest. The term insurance specified in this policy shall not be subject to cash 
loans.” 

2. “Reserve Basis. This policy is issued on the basis of the American Experi- 
ence Table of Mortality and interest at three and one-half per cent (3% per cent) 
per annum. The values used for cash surrenders, loans, extended term and 
paid-up insurance, shown on accompanying table, are the reserves indicated by 
said table of mortality and interest less a surrender charge which in no case 
exceeds two and one-half per cent (2% per cent) of the amount insured under 
this policy.” 

3. “Values after 20 years. Loan and cash values in each year after the 
twentieth policy year will be the full reserve of this policy on the basis stated 


herein, the figures for which will be furnished on request to the home office 
of the company.” 


The loan agreement, duly executed on October 8, 1931, provides that the 
insurance policy declared upon “is hereby assigned to said company as sole 
security for this loan. This indebtedness is created subject to all the conditions 
set forth in said policy relating to policy loans.” Other pertinent provisions of 
the loan agreement are: 

“Interest will hereafter be payable annually in advance on the anniversary 
date of said policy, and any interest not paid when due will be added to the 
principal, and bear interest.” 


“Failure to repay any loan hereon, or to pay interest, will void this policy 
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if the total indebtedness hereon to the company equals or exceeds the then cash 
value, but not otherwise. In such event this policy will become void thirty-one 
days after the company shall have mailed notice to that effect to the last known 
address of the insured and of the assignee of record, if any. Any indebtedness 
hereon will be deducted in any settlement of this policy.” 


It appears from the record that the original policy was a nonparticipating 
policy until about the year 1923, when the board of directors of the insurer 
“granted to certain forms of policies the privilege of receiving excess interest 
dividends,” said privilege being expressed in the following provision: “Excess 
interest dividend on paid-up policy. After this policy becomes fully paid up 
for its face amount or an amount in excess thereof, the company will, upon 
surrender of this policy, issue a paid-up policy for the life of the insured, therein 
agreeing that each year thereafter during the continuance of the policy in force, 
the company shall ascertain and pay in cash to the insured the full interest 
earnings for the year upon the initial reserve on such policy, less three and one- 
half per cent required to maintain the reserve, together with one-half of one per 
cent chargeable for investment expenses.” 


[1] The contract of insurance was a twenty-payment policy, and the last of 
the twenty premiums due thereon was paid on January 28, 1929, the anniversary 
date of the policy, the policy then becoming a paid-up, participating policy. On 
October 8, 1931, the insured obtained a loan of $651, the full loan value of the 
policy at that time, and assigned the policy to the insurer as sole security for 
the loan. When the loan became due on January 28, 1932, the company added 
a year’s interest ($39.06) in advance to the loan of $651, and notified the insured 
that inasmuch as the said loan equalled the then available cash value of the 
policy, the policy would be void unless the interest were paid within thirty-one 
days from January 28, 1932. Neither the principal, nor the interest, nor any 
part of either having been paid within the time stated, the insurer declared the 
policy void, and so notified the insured. On January 28, 1932, a dividend of 
$9.58 accrued on the policy. The insured made no suggestion to the insurer as 
to what disposition should be made of the dividend, and the insurer retained it 
until a few days after the death of the insured on March 10, 1932, and then 


tendered the beneficiary a check for the same, which the beneficiary refused to 
accept. 


“A stipulation in a paid-up policy of life insurance and a loan agreement 
thereon, providing for what amounts to a method of foreclosure, after the giving 
of the prescribed notice, by the cancellation of the policy and the application of 
the cash value thereof to the payment of the loan whenever the past-due principal 
with the interest thereon equals or exceeds the actual cash value of the policy 
(as distinguished from some amount arbitrarily fixed by the insurer without 
regard to the actual value), is valid, and does not contravene public policy or 
amount to confiscation or to an agreement for the exaction of a penalty for non- 
payment of the indebtedness, since, under such a contractual procedure, the 
insured realizes the full amount of all his rights and interest in the policy at 
the time of such cancellation.” Hammond v. Volunteer State Life Insurance Co., 
47 Ga. App. 472, 480, 170 S. E. 681, 685, and numerous cases cited therein, 
especially Penn Mutual Life Ins. Co. v. Bancroft, 207 Ala. 617, 93 So. 566, 28 
A. L. R. 1103. See, also, Couch’s Cyclopedia of Insurance Law, vol. 6, p. 5046, 
§ 1516, and Jones v. Mutual Life Ins. Co., 216 Ala. 437, 113 So. 314, 54 A. L. R. 
1068. “Except where otherwise provided by statute, within certain limitations, 
it is very generally held that the payment of interest in advance may be provided 
for by contract between private parties.” 33 C. J. p. 189, § 29. The foregoing 
pronouncement is supported by the citation of numerous authorities. The validity 
of the provision for the payment of interest in advance at the rate of 6 per 
cent per annum violates no principle of law in Georgia, and is valid. 


It is contended by counsel for the defendant in error that the provision of 
the policy for forfeiture in the instant case relates to a situation where premiums 
are past due, and not to one where the policy is fully paid up to an executory, 
and not to an executed, contract. We cannot accede to this contention. To our 
minds, the clause, “Unless the total indebtedness hereon shall equal or exceed 
the cash value of this policy, and then not until one month after notice shall 
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have been mailed by the company to the last known address of the insured, 
failure to pay any loan or interest thereon shall not void this policy,” is designed 
to cover a situation where “the total indebtedness * * * shall equal or exceed 
the cash value of the policy,” and the ensuing part of the provision to instances 
where the policy has some cash value to be applied in one of the ways stated 
in the provision. We see no good reason why the clause first above quoted is 
not applicable to the situation in the present case. But, in any event, the loan 
agreement made after the policy had been fully paid up is clear and unequiv- 
ocal, and there appears no good reason why it is not valid and binding upon 
the parties thereto. This conclusion is supported in principle by the following 
ruling of the Supreme Court in State Life Insurance Co. of Indianapolis vy. Tyler, 
147 Ga. 287 (1), 93 S. E. 415: “A contract of life insurance, as expressed in the 
policy issued by a company to an individual, may be supplemented by a subse- 
quent contract between the parties, expressed in a promissory note given by the 
insured to the insurer for a premium on the policy and providing for a termina- 


tion of all rights under the policy for nonpayment of the note, although the policy 
contain no such provision.” 


It is further contended that the “indebtedness” did not equal the cash value 
of the policy on January 28, 1932, this contention being based upon the hypothesis 
that the indebtedness was $651 plus the interest actually accruing from said 
date to the death of the insured on March 10, 1932, and that the dividend accruing 
on January 28, 1932, was more than sufficient to discharge said interest. If this 
contention be correct, the dividend, if applied to the “indebtedness,” would be 
sufficient to pay off the interest and reduce the principal below the cash value 
of the policy. However, we do not agree to this interpretation of the word 
“indebtedness.” Both the policy of insurance and the loan agreement stipulate 
that the interest shall be payable in advance, and that, if not so paid, it shall 
be added to the principal. This agreement being proper and legal, we think that 
the “indebtedness” on January 28, 1932, was $651, the amount of the loan, plus 
advance interest of $39.06 for the year 1932. If this conclusion is correct, it is 
immaterial whether or not the dividend of $9.58 be deducted from the indebted- 
ness, since it would not suffice to pay one-third of the interest. Furthermore, 
the contract of insurance stipulates that the dividend shall be payable “in cash,” 
and, there being nothing in the record to show that the insured ever instructed 
the insurer to apply the dividend to his debt, we do not think that the insurer 
had any right to do so. We see nothing in the following authorities cited by 
defendant in error to sustain his contention that the dividend in the instant case 
should have been applied to the interest due on the debt of the insured: Perkins 
v. Empire Life-Insurance Co., 17 Ga. App. 658, 87 S. E. 1094; Spratling v. Inter- 
national Life Ins. Co., 23 Ga. App. 609 (1), 99 S. E. 162; Volunteer State Life 
Ins. Co. v. Spratling, 148 Ga. 687, 98 S. E. 464. These cases relate to a situation 
where the policy of insurance provides that its accrued loan value shall be applied 
by the insured to the payment of a due premium to carry the insurance as long 
as it will under the provisions of the policy, and not to a case like the one sub 
judice. It will be noted that in the instant case the policy of insurance had no 
loan value on January 28, 1932, the time the debt was due. 


[2] It appears from the record that on January 28, 1931, the insured, “in 
making settlement of this loan interest used the dividend of $9.39 available as 
part payment of the interest of $19.66, and the balance of the interest due was 
charged against the policy as additional indebtedness.” It is hardly deducible 
from the language of the witness quoted that the insurer, without the consent 
or approval of the insured, applied his dividend to the payment of interest. But, 
in any event, this single instance of the application of the dividend to the loan 
interest would not suffice to create a custom of so applying the dividends, especi- 
ally in the light of the provision of the insurance contract that the dividends 
were payable “in cash” to the insured. As already stated, it is admitted that 
the 1932 dividend on the policy of insurance was retained by the insurer until 
shortly after the death of the insured, and then sent to the beneficiary. It is 
contended by the defendant in error that the foregoing facts estop the insurer 
“to insist on a lapse of the policy at the end of the grace period, when they held 
this check for no other purpose than to allow it to be applied on the interest.” 
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It may not be amiss to state here that, if a former conclusion reached by us is 
correct, the dividend in question was insufficient to pay the accrued interest on 
the loan. We do not think that the facts under immediate consideration, or those 
facts together with any other facts appearing in the record, show that the insurer 
waived its right to collect its loan, or that it was estopped from so doing. We 
are aware of the rule that forfeitures stipulated in contracts are not favored, 
and that courts are prone to seize upon any circumstances indicating an intention 
to waive the forfeiture. However, we do not apprehend that in a case like 
this, where the insurer is undertaking to enforce a valid, agreed method of col- 
lecting its debt, and where the facts are as above stated, any waiver arises. 

It follows from what has been said that in our opinion the policy of insurance 
declared upon was void prior to the death of the insured, and valueless upon his 
death. The. foregoing statement, of course, has no reference to the dividend 
which the plaintiff in the trial court claims, and which the insurer admits it 
owes. We hold that the judgment of the trial court is erroneous, and reverse 
the same. 

Judgment reversed. 

3royles, C. J., concurs. 

Guerry, Judge, dissents. 


PILOT LIFE INS. CO. v. WISE. No. 23360. 
Court of Appeals of Georgia, Division No. 2 
Feb. 5, 1934. 
Rehearing Denied Feb. 21, 1934. 
173 Southeastern Reporter 252. 
1. INSURANCE 
Verdict should be directed for defendant in action on life policy excepting 
suicide within two years, where all reasonable inferences from uncontradicted 
evidence demand finding of suicide. 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 
2. INSURANCE. 
Evidence as to position of deceased’s hody when run over by train and as to 
his Express purpose to commit suicide as matter of law required finding of suicide 
in action on life policy excepting suicidal death. 

The evidence disclosed that the wheels of the on-coming train merely 
severed insured’s head and crushed fingers of his hand without any mutila- 
tion of any other portion of his body, save a slight scratch, and letters 
found on insured’s person after his death indicated that he intended to 
commit suicide 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 

STEPHENS, J., dissenting. 


Error from City Court of Americus County; James W. Smith, Judge. 

_ Action by S. P. Wise against the Pilot Life Insurance Company. There was 
a judgment for plaintiff, defendant’s motion for new trial was denied, and 
defendant brings error. 


Reversed. 

There were two cards and a letter written by the insured prior to his death 
and found on his person after his death. One card, addressed to his college 
roommate was as follows: “Emmett—Get my books and clothes together and 
put them in my trunk. You surely have been my pal all thru life but I guess 
we must part.” Another was addressed to a lady, and read, “Will not fill my 
date with you on the 28th. Goodbye. Paul.” There was also a letter addressed 
by the insured to his mother. This does not appear in the record, but there is 
oral testimony, not excepted to, as to its contents. The solicitor general of the 
circuit swore: “The substance of the letter addressed to Mrs. Jennings was that 
he had received a letter from his mother and also one from Dr. S. P. Wise, 
I think, and he stated that the letter from his mother cheered him, but he was 
very blue and despondent; that he had an ambition to go to medical college, 
and now it looked like as if he was going to be disappointed, that he had brooded 
over it and prayed over it, and that he had tried whiskey but it didn’t seem to 
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help; that he had talked to his God, and his God had told him to come, and 
that he hoped to meet his mother there some day. There were two pages, if I 
recall. Then he went on to say that he appreciated the sacrifice that she had 
made for him, and that he presumed Dr. Wise would get the insurance, and 
he hoped it would burn his pauper’s pockets. Then he made reference to his 
brother, and stated that he hoped he could complete his education with the insur- 
ance money, and he told her to tell his brother good-bye, and to tell his father 
how much he had appreciated his sacrifices he had made.” As to the doctor 
referred to in the letter of the deceased, a letter from him was found among 
the effects of the deceased, as to which the witness swore: “If I remember 
correctly, the letter from Dr. Wise simply told him that he was unable to tell 
him at the present time whether he would be able to send him to medical school 
next year, that collections were very poor; however that he would see him 
during the vacation and discuss further plans for the next year.” The dean 
of men at the University attended by the insured testified, as to the letter to the 
mother, that it “said that he had heard from Dr. someone Wise that it would 
be impossible for him to send him to medical school in the following year, and 
that this had made him feel very bad, that he had tried over that week-end 
drinking to forget about his worry about not being able to go to medical college; 
then he told his mother that he wanted to thank her for all she had done for 
him and all the sacrifices she had made; then he said he hoped his brother, 
whose name I have forgotten, would be able to continue his education on the 
insurance money from his policy, and that he hoped that the balance of the 
insurance money would burn a hole in doctor somebody’s pauper’s pocket. He 
told him other than that he had been reading the Bible and praying, and that 
everything was all right, that everything he was doing was all right in answer 
to his prayer; then he said something about his little sister, which I remember 
to be in the nature of a farewell to his ‘little sister; and I believe that is all I 
recall. I think there was some expression of farewell to his mother in the 
beginning of the letter, when he told her how much she had done for him, but 
I am not sure.” A city policeman testified that he saw the body of the insured 
in the early morning of March 11, 1931, lying close to a railroad trestle, with 
the head cut off, with the right hand on the rail and the fingers cut off, the body 
lying on the stomach, the head pushed down between the rails between two cross- 
ties, and the feet sticking out toward the outside with the body at something 
of an angle, as though he had been sitting down on the end of the cross-ties 
and turned over; that his legs and feet were not hurt at all, and there were 
no bruises except on his fingers and hand. Another policeman testified to like 
effect, that the body was lying with the neck against the outside of the rail, 
the head completely severed, with no knife or weapon at the location. The 
undertaker testified that “the neck was cut in a pretty smooth cut”; and there 
were no bruises, wounds, or marks of violence, save as testified by the preceding 
witnesses, except what “looked like a scratch about as long as your finger,” 
“not a severe abrasion,” “that slight scratch on the shoulder”; and that there 
was a torn place, a slight tear, on the shoulder of the top coat. There was 
testimony by his roommate that the deceased had been drinking some day and 
a half prior to the homicide, and that an empty whiskey bottle found at the 
place of homicide belonged to the deceased. 

Bryan, Middlebrooks & Carter, of Atlanta, and W. T. Lane & Son, of Ameri- 
cus, for plaintiff in error. 

Hollis Fort and Dykes & Dykes, all of Americus, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, Presiding Judge. 

[1] “There being no conflict in the evidence as to the physical facts con- 
nected with the death of the insured, and these facts, with all reasonable deduc- 
tions and inferences therefrom [when taken in connection with his expressed 
purpose and intent to commit suicide], overcoming the presumption of law that 
he did not kill himself, or that his death was accidental, and demanding a finding 
that he came to his death by: his own hand and intentionally, and the life insur- 
ance contract sued upon containing the special provision that it should be void 
in the event of the death of the insured by his own intentional act, sane or 
insane, within two years from the date of its issue, and it affirmatively appearing 
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that the contract was issued within two years of his death, a verdict was 
demanded for the defendant.” N. Y. Life Ins. Co. v. King, 28 Ga. App. 607, 
112 S. E. 383. See, also, recent case of Gem City Life Ins. Co. v. Stripling, 176 
Ga. 288, 168 S. E. 20. 

[2] 2. In the instant case the facts and circumstances surrounding the death, 
independent of the expressed intent to commit suicide, most strongly indicate, 
in and of themselves, that the deceased laid his neck upon the railroad track, 
holding the rail by his hand, in order that his head might be severed by the 
approaching train. Whether or not the testimony to the effect that the deceased 
had been drinking a day or two prior to his death and might have been drinking 
at or near the time of the homicide would tend to strengthen or weaken the 
theory of suicide, it hardly seems possible to conceive that a person falling 
asleep or falling in an unconscious stupor would reach such a position that the 
wheels of an on-coming train would merely sever his head and crush the fingers 
of the hand, without any mutilation of any other portion of the body save a 
slight scratch as long as a finger on the shoulder. Accordingly, while the facts 
and circumstances attending his death, if standing alone, might not be sufficient 
in and of themselves to demonstrate beyond any reasonable question the nature 
of the homicide, these undisputed facts and circumstances, when taken together 
with his expressed and apparently continuing purpose and intent to commit 
suicide, as indicated by the letters found upon his person after the homicide, 
leave no reasonable room for doubt or question that the deceased caused his 
death by his own deliberate act. A verdict being demanded for the defendant, 
the court erred in denying the motion for new trial. 

Judgment reversed. 

Sutton, J., concurs. 

Stephens, J., dissents. 

On Motion for Rehearing. 

Jenkins, Presiding Judge. 

The defendant in error in his motion for rehearing stresses the contention 
that the petition merely sets forth that the deceased died on a named date, and 
does not show that he met his death by being run over by the train. Apparently 
the chief argument and contention in the motion is that the deceased “could 
have been and possibly was killed and put upon the track.” In the original brief 
of counsel representing the plaintiff in the court below, the burden of the argu- 
ment seems to have been based upon the other and different theory. The follow- 
ing excerpts are taken from their original brief: “The physical facts exclude 
the idea of any deliberation on his part which could have resulted in such plan 
as would have been necessary for him to take his life as it was taken. On the 
other hand, the fact of the finding of the empty whiskey bottle at the place, 
which was half full when last seen by [his roommate], the fact that recently 
prior thereto he was in the habit of getting drunk and becoming wholly uncon- 
scious and completely helpless when drunk, are circumstances which can lead 
to no other fair conclusion than that he sat down on the end of the cross-tie, 
drank his whiskey, became unconsciously drunk, and was run over by the train 
and killed. The further fact that a large hole was cut in his topcoat and his 
other coat by something on the engine, which could not have been anything but 
the pilot sill or the step sill at the end of the tender, is proof that he had to 
be sitting up and was knocked over by one or the other and threw his head, 
which was cut off, and his right hand, which was cut off, under the wheels. 
Had he been lying on his face, as his body indicated when found, there is nothing 
on the engine which could have struck him in the back as he was hit.” It is 
true that in the succeeding paragraph of the brief, counsel made slight and 
casual reference to the present contention, in the following statement: “Not only 
the circumstances as above stated explode all theories of suicide, but the facts 
in connection with his death show that it could have been possible that he was 
killed and put on the track. It could have been possible that he drank so much 
whiskey that it killed him before the train hit him. The physical facts further 
strongly indicate that after drinking the whiskey he was afraid to walk across 
the trestle, sat down, and fell asleep with the view of sobering up, and the train 
hit him before he awakened, hence the physical facts are sufficiently strong to 
authorize the jury on many theories to conclude that he could have come to 
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his death in several different ways without suicidal intention, and that his death 
was not the result of suicide at the time and place.” 

The original syllabus has been very slightly augmented in the effort to make 
plainer the meaning of the ruling as original stated. The theory of the plain- 
tiff which was specifically dealt with by the syllabus was that which we under- 
stood to have been put forward as his main and controlling contention. As 
we see it, there is nothing in the evidence to remotely suggest the surmise that 
the deceased had been murdered and his body thereafter placed upon the railroad 
track. On the contrary, a small amount of change was found in his pockets, 
and the evidence, so far as it goes, indicates that there was no previous wound 
upon his person. 

All the evidence, including especially the written expressions of the intent to 
commit suicide, and the position of the body with the neck across the rail and the 
fingers grasping the rail, seems to establish beyond reasonable doubt or question 
the fact of suicide. The strength of the defendant’s case lies not so much in at- 
tempting to specifically exclude any and all possible contrary surmises, as it does 
in definitely establishing beyond reasonable doubt or question the fact of suicide 
itself, with the result that any and all other theories, including that which is now 
urged by the movant, become necessarily excluded. 

It is not an easy thing for us to feel impelled, as we have felt, to adjudicate 
the fact of suicide. What glimpses we obtain of this unfortunate youth indicate 
that he was of high purpose, right-minded, but acting under extreme stress and 
nervous tension. 

Rehearing denied. 

Stephens, Judge, (dissents). 


WALL v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 42217. 
Supreme Court of Iowa. March 6, 1934. 
253 Northwestern Reporter 46. 
1. INSURANCE. 


Insurer which did not issue separate accident policy and did not maintain 
separate department writing accident insurance Jield not required to give notice 
of forfeiture of iife policy for nonpayment of premiums (Code 1924, §§ 8672, 
§673, 8959). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. INSURANCE. 

As respects excuse for nonpayment of premiums, where policy gave right 
to participation in dividends on payment of second year’s premium, insurer had 
no duty to give notice of amount of dividend due on policy at end of first vear. 

(For other cases, see Insurance, Dec. Dig. $ 362.) 

S. INSURANCE. 

Where insured had no dealings with insurer from time of buying policy 
until his death, he could not rely on alleged custom of insurer to notify policy- 
holders of time premium was due, and hence could not excuse non-payment of 
premium by failure of insurer to give such notice. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 


Appeal from District Court, Johnson County; H. D. Evans, Judge. 

Suit at law on insurance ploicy issued by the defendant company, claiming 
a double liability by reason of the death by accidental means of Joseph Wall, 
the husband of the plaintiff. From a motion striking certain allegations in the 
reply, the plaintiff appeals. 

Affirmed. 

E. D. Perry, of Des Moines, and Frank F. Messer and T. M. Fairchild, both 
of Iowa City, for appellant. 

Dutcher, Walker & Ries, of Iowa City, for appellee. 

ALBERT, Justice. 

Plaintiff's petition was the ordinary action on an insurance policy for the 
death, by accidental means, of her husband. The answer of the defendant, aside 
irom a general denial, pleaded in substance that, under the provisions of the 
policy and the law, the pclicy was not in force at the time of the death of 
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the said Joseph Wall. By way of reply plaintiff pleaded, first, that the com- 
pany had no right to forfeit or suspend said policy, because the notice provided 
for in section 8959 of the Code was not given in the manner prescribed by 
said section and at no time did the defendant ever give said notice to the 
assured as was prescribed by said law; second, that under the terms of the 
policy and under certain conditions the policy was to participate in the surplus 
of the company, and in the second division of the reply it was pleaded that it 
was the custom of the company to give written notice in advance of the due 
date of the amount of the premium and the amount of the dividend apportioned 
to such policy, and also stating the gross premium less the dividend apportioned 
to such policy and payable on the same date. The amount of the dividend was 
unknown to the plaintiff and the defendant never informed the insured or the 
plaintiff of the amount of such dividend payable at the end of the first policy 
vear. Plaintiff also denied that the defendant company ever gave any written or 
other notice to the insured of the amount of the dividend apportioned to such 
policy. Later, in the same division, it is alleged that the insured never received 
notice “of the amount of the dividend apportioned to said policy and by the 
defendant payable to the insured at the end of the first policy year.” Later it 
is averred that the failure to give written notice to the insured of the date of 
said premium “and of the amount of the annual dividend thereon which insured 
could have used in reduction of the gross premium when due” was the cause of 
the insured’s not paying the premium. 

On motion the court struck all the above allegations from the second count 
of plaintiff's reply, and plaintiff stood on this ruling and appealed. 

[1] The first question raised is whether or not under section 8959 of the Code 
(1924), co-ordinated with section 8673, the notice therein provided is necessary in 
this case to a forfeiture or suspension of the policy. This policy was dated June 
14, 1924. It is the ordinary life policy for $5,000, and in addition provides for dou- 
ble indemnity if the insured die from external, violent, and accidental means, with- 
in sixty days after the date of such bodily injury. The premium on the policy was 
$141.07, and the first premium was paid on the issuance of the policy, and the 
policy provided for “a like amount to be paid on each 14th day of June hereafter 
until the death of the insured.” As to the payment of premiums, the policy pro- 
vided : 

“All premiums are payable im advance, at said Home Office * * * on or before 
date due. * * * A grace of thirty-one days shall be granted for the payment of ev- 
ery premium after the first during which period of grace the insurance shall con- 
tinue in force. * * * If any premium be not paid before the end of the period of 
grace, then this Policy shall immediately cease and become void, and all premiums 
previously paid shall be forfeited to the Company except as hereinafter provided.” 


The due date of the second premium was the 14th of June, 1925. Under the 
terms of the policy, adding the days of grace given, the last day on which. the pre- 
mium could be paid, under the terms of the contract, would be the 15th day of 
July, 1925. The insured met his death on the 14th day of August, 1925. Passing 
the statutory provisions hereinafter referred to, under the terms of the contract, 
this policy had lapsed and was forfeited at the time of the death of the insured, 
but the plaintiff insists that under section 8959 of the Code (1924) notwithstanding 
the provisions of the policy, the same could not be forfeited unless the provisions 
of said section, together with those of section 8673 of the Code, were complied 
with. Without these provisions of the Code there is no question but that the in- 
surance company had the right to make provisions for forfeiture and voiding of 
policies similar to the ones contained in this policy. 


In dividing our Code into chapters, life insurance companies are provided 
for in one chapter (chapter 398), and all insurance companies other than life are 
treated of in a separate chapter (chapter 404). In 1880 the Eighteenth General As- 
sembly of this state, by chapter 210, passed an act entitled: “An Act to Secure 
Policy-Holders in Fire Insurance Companies From Unjust Forfeitures of Poli- 
cies.” This was the basis of what is now section 8959 of the Code, but applies 
only to fire insurance companies. On the adoption of the Code of 1897, section 1727 
enlarged the scope of the aforesaid enactment and provided that: 

“No policy or contract of insurance provided for in this chapter (404) shall be 
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forfeited or suspended for nonpayment of any premium, assessment or installment 
provided for in the policy, * * * unless within thirty days prior to, or on or after 
the maturity thereof, the company shall serve notice in writing upon the insured 
that such premium, assessment, or installment is due or to become due, stating the 
amount, and the amount necessary to pay the customary short rates, up to the 
time fixed in the notice when the insurance will be suspended, forfeited, or can- 
celed, which shall not be less than thirty days after service of such notice. * * *” 

The section provides that the notice may be served personally or by registered 
mail. This provision, of course, by reason of its setting in the Code, had no ap- 
plication whatever to life insurance policies. In 1919, the Thirty-eighth General 
Assembly (chapter 348, § 8) attempted to carry over and make partially effective 
the aforesaid section 8959 to life insurance companies. That enactment reads as 
follows: 

“Every life insurance company issuing a separate policy, or maintaining a sep- 
arate department, for the purpose of writing any of the classes of insurance author- 
ized by the preceding section shall also be subject to all of the provisions applic- 
able to companies authorized to write a similar kind of insurance under the pro- 
visions of chapter 404.” 

The preceding section (8672) authorizes: 

“Any life insurance company organized on the stock or mutual plan and au- 
thorized by its charter or articles of incorporation so to do, may in addition to 
such life insurance, insure, either individually or on the group plan, the health of 
persons and against personal injuries, disablement or death, resulting from travel- 
ing or general accidents by land or water. * * *” 

It is apparent that the defendant company had availed itself of the benefits of 
section 8672, and, in addition to its usual life policy, added this double indemnity 
clause in case of accidental death. 

It will be noticed by a careful study of section 8673 above set out that the full 
force and effect of the aforesaid section 8959 is not carried over to life insurance 
companies by reason of the aforesaid section 8673. It is carried over to the ex- 
tent, however, of providing that the notice required by section 8959 is necessary 
to be served in two instances: First, where the life insurance company undertakes 
to cover liability for accidents and issues a separate policy therefor: and, second, 
when the said company maintains a separate department for the purpose of writing 
accident insurance. Aside from these two conditions, section 8959 is not effective 
as against life insurance companies writing this kind of a policy. And aside from 
these two particular instances, the notice to the insured provided for by section 
8959 is not required of life insurance companies when issuing such a policy. The 
allegations in plaintiff's reply in relation to this matter do not bring them within 
the provisions of section 8673, and therefore the matters thus alleged with refer- 
ence to the two aforesaid sections of the Code were immaterial and sufficient to 
raise an issue on this proposition, and were therefore properly stricken. 

|2] As to certain other allegations stricken by the court, it is insisted that they 
are material because the company had no right for the forfeiture or lapsing of 
the policy because notice was not given by the company to the assured of the 
amount of dividends due on the policy, to the end that he might, if he saw fit apply 
the dividends as a part payment on his premium and thus know how much cash he 
must send the company in addition thereto. Very able briefs are presented on 
this question, and numerous cases are cited, but, as we view the proposition, none 
of them is applicable here because of the wording of the policy issued. One of 
the provisions of the policy is: 

“This policy shall participate in the surplus of the Company and the proportion 
of the surplus accruing hereon shall be ascertained and distributed upon payment 
of the second year’s premium and thereafter at the end of the second and of each 
subsequent policy-year.” 

The insured by the same provisions is given the option to use each of said 
dividends as follows: (1) To be paid in cash; (2) to be used in payment on any 
premium; (3) to be applied to the purchase of paid-up participating additions to 
the policy; (4) left to accumulate to the credit of the policy, with 3 per cent. com- 
pound interest. 

There is no claim that the insured ever elected any one of said options. The 
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policy itself is not uncertain, or ambiguous. The right to participate in the surplus 
(dividends) arises in this case only upon the payment of the second year’s premium. 
The company is not bound to ascertain and distribute said dividend until the in- 
sured makes payment of his second year’s premium. Such are the exact terms of 
the agreement, and until that time and circumstance arrive there is no duty on the 
company to ascertain said dividend, and it necessarily follows as a matter of 
course that if there be no duty to ascertain this until that time, there could, of 
course be no duty upon the company to notify the policyholder of the amount 
thereof, even if the law contended for with reference to the notice applied. It 
iollows, therefore, that the court’s action in striking the allegations with 
reference to failure to give notice of the dividend, under the pleading as it stood, 
was proper. 

[3-5] It is further pleaded that it was the custom of the company to notify 
policyholders with relation to the due date of the premium and also as to the 
amount of the dividends. 

Without attempting to discuss the difference between custom and use or to 
discuss this subject generally, there are certain fundamentals which are controlling 
here. It is a well-settled principle that where the terms of a contract are clearly 
expressed and unambiguous, they cannot be varied or contradicted by evidence of 
custom and usage. McDowell v. Bowles, Billings & Kessler Grain Co., 177 Iowa, 
744, 157 N. W. 173; Bowell v. Draper, 149 Iowa, 725, 129 N. W. 54; Dillow & Co. 
v. City of Monticello, 145 Iowa, 424, 124 N. W. 186; 17 C. J. p. 508, § 77. It is an- 
other well-settled principle that where a claim is made of particular custom and 
usage the same must be known by the parties affected by it or it will not be bind- 
ing. Or, to say it another way, where one seeks to advantage himself of a par- 
ticular custom or usage, the same must have been known to him at the time he 
acted and he must have acted and relied thereon. Rindskoff Bros. v. Barrett, 14 
Iowa, 101; Bradford v. Homestead Fire Ins. Co., 54 Iowa, 598, 7 N. W. 48; Sher- 
wood v. Home Savings Bank, 131 Iowa, 528, 109 N. W.9; 17 C. J. p. 458, § 18. 
Further than this, under the pleadings herein the decedent had no dealings with 
the company from the time he bought and paid for the policy in the first instance 
until the time of his death. Under this situation, there being no other transactions 
whatever between the company and the insured, the doctrine of custom and usage 
could under no circumstances apply. ; 

We think the ruling of the district court in sustaining the motion to strike 
these various matters was correct. 

Affirmed. 

Claussen, C. J., and Evans, Kindig, and Donegan, JJ., concur. 


PETERSEN v. PRUDENTIAL INS. CO. OF AMERICA. No. 42000. 
Supreme Court of Iowa. March 6, 1934. 
253 Northwestern Reporter 63. 
1. INSURANCE. 

Under life policy providing for certain payments in case insured shall become 
“totally and permanently disabled,” no recovery can be had for partial disability, 
though permanent, nor for temporary disability, though total. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Insured could recover nothing under life policy providing for benefits from 
beginning of “total and permanent disability” upon due proof wherein benefits be- 
gan after continuance of total disability for 90 days immediately preceding proof, 
if proof failed to show that disability was not permanent, where within 90 days 
after injury it was apparent that insured’s total disability was not permanent. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Municipal Court of Clinton; Emmett P. Delaney, Judge. 

This is an action upon a life insurance policy to recover benefits for disabilities 
under certain provisions of the same. The plaintiff limited his claim to a period 
of disability for 119 days. The issue was made by a general denial that the plain- 
tiff was entitled to his claimed recovery under any provision of the policy. The 





66 ‘She Insurance Law Journal, Vol. 83 [July, 1934 


trial court awarded a recovery for $185, and entered judgment accordingly. From 
this judgment the defendant appealed. 

Reversed. 

Lane & Waterman, of Davenport, for appellant. 

Homer I. Smith, of Clinton, for appellee. 

Evans, Justice. 


[1, 2] We have no argument for the appellee. The reason for such failure 
becomes rather apparent upon an examination of the record. The plaintiff is the 
holder of a life insurance policy in the defendant company. In addition to death 
benefits provided by said policy, there are contained therein certain other so-called 
“provisions as to total and permanent disability.” The following quotation from 
the policy is a sufficient indication of the character of such provisions: 


“Disability Before Age 60: Waiver of Premiums—Monthly Income to the 
Insured—If the Insured shall become totally and permanently disabled, either 
physically or mentally, f:om any cause whatsoever, to such an extent that he 
(or she) is rendered whoily, continuously and permanently unable to engage in 
any occupation or perform any work for any kind of compensation of financial value 
during the remainder of his (or her) lifetime, and if such disability shall occur 
al any time after the payment of the first premium on this Policy, while this 
Policy is in full force and effect and the Insured is less than sixty years of age, 
and before any non-forfeiture provision shall become operative, the Company, 
upon receipt of due proof of such disability, will grant the benefits hereinafter 
specified, dating from the commencement of such disability, or if the proof sub- 
mitted shall not be due proof of the permanency of such disability as defined 
exists and has existed continuously during a period of not less than ninety con- 
secutive days immediately preceding receipt of such proof, such disability shall 
be presumed to be permanent and the Company will grant the said benefits 
dating from the end of ninety days from the commencement of the period of 
total disability which has existed continuously to the date of such proof.” 

Our consideration of the case involves only a construction of the language 
above set forth. It will be noted that the foregoing provides for certain compen- 
sation to be paid to the policyholder in the event of total and permanent disability. 
Total disability is not compensable thereunder unless it be permanent. Permanent 
disability is not compensable unless it be total. Partial disability, though per- 
manent, or temporary disability, though total, is not compensable. In the event of 
disability, a waiting period of 90 days is provided. If at the expiration of that 
period due proof is made of total disability for a period of 90 consecutive days im- 
mediately preceding presentation of the proof, then a presumption of permanency 
will be conceded and acted upon by the defendant company, subject to the right 
of the company to call for additional proofs at a later time. Whenever in the fu- 
ture it shall be disclosed that such disability has ceased to be total or has ceased 
to be permanent, the liability of the company for further compensation is ter- 
minated. No controversy is presented over the facts. These rest wholly upon the 
testimony of the plaintiff and his physician. According to their testimony, the 
plaintiff was injured in an automobile accident on the 5th day of January, 1932. 
He was totally disabled thereby for the time being. He was able to resume his 
regular occupation on the Ist day of May, 1932. He claims to recover for the in- 
tervening time between January 5 and May. On the 29th of March, 1932, he made 
proof of these facts to the company. In July, 1932, he made second proofs to the 
same effect. Following these latter proofs, he brought his action for recovery. 
The plaintiff construes his policy as an accident policy and as entitling the policy- 
holder to compensation for the time intervening between the original disability and 
the resumption of his occupation. He takes no account of the question of per- 
manency of the disability nor any account of the termination of the disability as 
negativing permanency. The provisions of the policy which are vital to the plain- 
tiff are free from ambiguity. In order to be understood, they need only to be 
read. Similar provisions have been repeatedly considered in virtually all our 
courts. There is no discord of interpretation thereof. Upon this record, the dis- 
ability is conceded to have been not permanent. That fact became conceded by the 
plaintiff before the expiration of 90 days. That fact of itself was fatal to the 
claim of plaintiff. The concession by the plaintiff that he is entitled to recover 
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only for 119 days is equally a concession that he is not entitled to recover at all. 
This is not a case where the plaintiff established a total disability for 90 consec- 
utive days and became thereby entitled to a tentative presumption of permanency 
of the disability. In such a case the policyholder might collect for a time under 
the presumption and might lose such right later by subsequent proofs. In this 
case the fact that the disability was not permanent had become obvious and con- 
ceded before the liability of the defendant had even accrued. Its accrual had be- 
come impossible before the expiration of 90 days. See Corsaut v. Equitable Life 
Assurance Association, 203 Iowa, 741, 211 N. W. 222, 51 A. L. R. 1035; Hawkins 
vy. John Hancock Mutual Life Insurance Company, 205 Iowa, 760, 218 N. W. 313; 
Hurley v. Bankers’ Life Company, 198 Iowa, 1129, 199 N. W. 343, 37 A. L. R. 146. 

The judgment below is accordingly reversed. 

Claussen, C. J., and Albert, Kindig, and Donegan, JJ., concur. 


FORD v. COMMONWEALTH LIFE INS. CO. 
Court of Appeals of Kentucky. Jan. 30, 1934. 
67 Southwestern Reporter (2d) 950. 
1. INSURANCE. 


False representations made to insurer which are material to risk defeat 
recovery on life policy issued thereon, though representations were made inno- 
cently (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

2. INSURANCE. 

Burden of proof is on insurer to establish misrepresentations material to 
tisk, to avoid payment under life policy (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. INSURANCE. 

Evidence vield to establish, as matter of law, that false representations con- 
cerning cause of death of insured’s brother and regarding insured’s condition 
and medical consultation, which were material to risk, were made in application 
for life policy, precluding recovery thereon. . 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Daviess County. 

Action by Robert Ford against the Commonwealth Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Beckham A. Robertson, of Owensboro, for appellant. 

E. B. Anderson and Carroll E. Byron, both of Owensboro, for appellee. 

STANLEY, Commissioner. 

On July 5, 1929, the Commonwealth Life Insurance Company issued a policy 
ior $1,000 on the life of Mrs. Louella Ford, with her husband, Robert Ford, as 
beneficiary. She died of tuberculosis on January 18, 1930. The company resisted 
payment upon the ground that the insured had made material misrepresentations 
in her application. The court gave a peremptory instruction for the company, 
and this appeal challenges the correctness of that ruling. The beneficiary, as 
appellant, insists that the evidence was in conflict and required a submission of 
the issue to the jury. 

Let us first set down the applicable law upon which both sides agree—the 
sufficiency of the facts to be tested by that law being the problem before the 
court. 


[1] Under section 639 of the Statutes, as interpreted by many decisions of 
this court, representations made to an insurance company which are false and 
material to the risk will defeat recovery on the policy issued thereon even 
though they were made innocently; the matter of good faith on the part of the 
applicant being a thing apart. New York Life Insurance Company y. Long, 199 
Ky. 133, 250 S. W. 812; Commonwealth Life Insurance Company y. Goodknight’s 
Adm’r, 212 Ky. 763, 280 S. W. 123; Penick v. Metropolitan Life Insurance 
Company, 220 Ky. 626, 295 S. W. 900, 902; Etter v. National Life & Accident 
Insurance Company, 228 Ky. 399, 15 S.W.(2d) 242; Globe Indemnity Company v. 
Daviess, 243 Ky. 356, 47 S.W.(2d) 990. As a subsidiary rule, or rather an inter- 
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pretation of the principal rule, we have the qualification that a representation 
must be materially false and not merely literally false in order to avoid the 
policy, that is, the contract will not be destroyed by a misrepresentation of an 
immaterial nature, such, for example, as where an applicant stated he had not 
been treated for some minor temporary ailment having no relation to the 
conditions which brought about the death of the applicant. Couch’s Cyc. of 
Insurance Law, § 831; Mutual Benefit Life Insurance Company v. Daviess’ Ex’r, 
87 Ky. 541, 9 S. W. 812, 10 Ky. Law Rep. 577; U. S. Health & Accident Insurance 
Company v. Bennett’s Adm’r, 105 S. W. 433, 32 Ky. Law Rep. 235; Penick v. 
Metropolitan Life Insurance Company, supra; Columbia Life Insurance Com- 
pany v. Tousey, 152 Ky. 447, 153 S. W. 767; A&tna Life Insurance Company v. 
Claypool, 128 Ky. 43, 107 S. W. 325, 32 Ky. Law Rep. 856. 

[2] In seeking to avoid payment under its contract upon the ground of 
misrepresentations, the burden of proof is on the insurance company. Where 
a reputable physician testifies that upon an examination he had found the insured 
to be suffering from a particular disease, “there is nothing on the question of 
falsity to submit to the jury unless he is impeached or contradicted by the other 
evidence.” That contradiction may be by “evidence of facts and circumstances 
which tend, if true, to show that the physician’s diagnosis was incorrect, and 
where this is done the question is for the jury, and not for the courts.” Penick 
v. Metropolitan Life Insurance Company, supra. 

We look to the evidence to be measured by these standards for a conclusion 
respecting the propriety of the peremptory instruction. 

The application was made on June 28, 1929, seven months before the insured’s 
death. She was then eighteen years old and had married the previous April. 
rhere is no contradiction in the evidence as to the materiality of the misrepre- 
sentations which became the defense, and no point is made on the appeal as to 
that phase. 

The claimed misrepresentations are of two classes, and one of those classes 
involves the health and death of two persons. 

1. The insured represented that: (a) The cause of the death of her mother 
was “not known”; (b) the cause of the death of her brother was “cigarette 
smoking”; (c) there had never been any cases of tuberculosis in her family; 
and (d) she had never occupied the same house or room or lived with a tuber- 
cular person. It is not denied that the insured had lived in the same house 
with her mother and brother, so that the issues on this branch of the case were 
only as to whether they or either of them had had or had died of tuberculosis. 

(a) It may be conceded, without relating the facts or deciding that issue, 
that there was some conflict in the evidence concerning the health and the 
cause of the death of the mother, which occurred January 6, 1926. 

[3] (b) The evidence as to the brother, Edward Lee Richmond, is meager. 
He was about 21 years old when he died on January 4, 1929, which was five 
months before the application for this insurance. His death certificate shows 
that he died of pulmonary tuberculosis of two years’ duration. The death certifi- 
cate is prima facie evidence of the cause of death. Section 2062a-21, Statutes: 
Metropolitan Life Insurance Company v. Cleveland’s Adm’r, 226 Ky. 621, 11 
S.W.(2d) 434; Fidelity Mutual Life Insurance Company v. Hembree, 240 Ky. 
97, 41 S. W.(2d) 649. But Dr. Edge, who made out that certificate, testified 
that he had not seen the deceased for seven months before his death. 

Over against this is the evidence of the father that his son went to Arkansas 
about a vear before he died, came home in April, and stayed until August, when 
he went to Kansas. He was brought back home nine days before he died, but 
no doctor attended him during this period. He smoked cigarettes continuously. 
Dr. Barr, who made the medical examination of the insured, testified that a 
man may smoke cigarettes excessively until his heart and lungs are affected 
and he may die prematurely; that cigarette smoking may cause death. 

This was all the evidence upon the point. There was no contradiction what- 
ever of the death certificate showing that the cause of the young man’s death 
was tuberculosis. Only a feeble effort was made to show that he may have 
died from the effects of smoking, and the result of that effort was negligible 
as proot. 


2. Concerning herself the insured represented that: (a) She had not con- 








Life] Ford v. Commonwealth Life Ins. Co. 69 


sulted a physician in the last ten years; (b) no physician had ever expressed 
an unfavorable opinion as to her health or insurability; and (c) she did not 
have, and had never had, any other disease or injury. For sometime before her 
marriage in April, Mrs. Ford was employed in the office of Dr. Sanders, a 
dentist. Dr. Thorpe, a throat specialist, testified that before her marriage and 
while she was working for Dr. Sanders, “either in the fall of 1928 or 1929, 
probably 1928,” through arrangements made by Dr. Sanders, she called at his 
office and he found that she was suffering with laryngeal tuberculosis, and that 
he told her of her condition. He was of the opinion that there was a pre- 
existing tubercular condition of the lungs. No one else was present on this 
occasion except his office nurse. Mrs. Ford called again after her marriage, 
and he found that the condition had progressed to the point of ulceration and 
painful swelling. She was then having difficulty in breathing. Her husband 
was with her on this occasion. The doctor gave the patient only a gargle to 
make her throat more comiortable. He had made no record of these visits and 
was testifying from memory. 

In opposition to this, the husband testified, without objection, that his wife 
had continued her work at Dr. Sanders’ office for two or three weeks after 
their marriage, and that it was during this period, about April 25th, that she 
called upon Dr. Thorpe the first time and he accompanied her. He says that 
the doctor did not tell his wife that she had tuberculosis or what was the matter 
with her. He gave her a gargle, and her condition improved so that in a week 
or two she was all right. The other time his wife called upon Dr. Thorpe was 
in December, 1929, when he accompanied her. This was six months after the 
policy was issued. It is difficult to find in this testimony any substantial con- 
tradiction in Dr. Thorpe’s evidence that the young lady had called alone before 
her marriage and he had then told her of her tubercular condition. Whether 
he told her or not is not so important. The more material thing is that she 
was tubercular, and that is not controverted. Dr. Edge testified he had visited 
Mrs. Ford, then Miss Richmond, professionally on January 8 and 11, 1929, and 
that on January 14th she had called at his office for treatment. She then had a 
“form of tonsilitis or laryngitis; if I remember right, more than her tonsils were 
involved.” On cross-examination he testified “she had a local inflammatory 
condition of the posterior part of her mouth or pharynx.” Asked if he had 
found a tubercular condition and advised her of it, the doctor answered: “Not 
positively so, no sir.” Dr. Barr, the medical examiner, testified that he had 
detected no tuberculosis in June and found nothing wrong with the applicant when 
he examined her for the insurance. Dr. Coffman, who attended Mrs. Ford at 
her death, saw her for the first time in October preceding, at which time she 
was suffering from tubercular laryngitis and the disease seemed to be running 
a very rapid course. He would not attempt to tell when she had contracted the 
disease. Two friends testified that Mrs. Ford seemed to be in good health and 
was able to do all her housework until a short time before her death. 

The record, therefore, discloses that the insured had consulted at least two 
physicians several times within six months as to a very material matter, whereas 
she represented that she had not consulted any physician in ten years. The 
testimony of Dr. Thorpe as to her condition and as to having told her that she 
had tuberculosis upon her first visit to his office alone is not contradicted, as 
we have stated. Then there is, in addition, the evidence of Dr. Edge tending 
to show that she had a diseased condition of the throat in January, which is 
undenied. Thus in these particulars the representations in the application for 
insurance were proven without contradiction to be untrue. We have not over- 
looked the testimony of Dr. Barr that he found no such disease on June 29th. 
Accepting this testimony at its face value—notwithstanding the evidence of Dr. 
Coffman that she had tubercular laryngitis in October and died from pulmonary 
tuberculosis three months thereafter—it does not conflict with the evidence that 
the insured had had the disease previously (Cf. Columbia Life Insurance Com- 
pany v. Tousey, supra) or had consulted a physician within ten years. 

[4] It was not necessary that all of the representations should be proven 
false and material to the risk. It was sufficient to prove that any one of them 
was so. This record, it seems to us, conclusively shows that there were false 
representations concerning the cause of the death of her brother and regarding 
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her own condition and medical consultation, which are obviously very material. 
We are therefore of the opinion that the peremptory instruction was proper. 
Wherefore the judgment is affirmed. 


BURKLOW v. SOVEREIGN CAMP, W. O. W., Inc. 
Court of Appeals of Kentucky. Feb. 6, 1934. 
68 Southwestern Reporter (2d) 40. 
1. INSURANCE. 

Insured seriously ill when past-due assessments were paid to benefit society 
was not reinstated by payments, where by-laws provided for reinstatement by pay- 
ment of past dues only while insured was in good health which had endured for 
30 days. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

2. INSURANCE. 

Inferior lodge of mutual benefit society is generally agent of supreme lodge, 
and its acts or omissions may constitute grounds for estoppel against society, or 
waiver of right of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

3. INSURANCE. 

Where insured’s assessment in mutual benefit society had been paid by local 
camp for about six years, insured, or his wife, or representative, was entitled to 
notice when local camp could no longer pay such assessments. 

* (For other cases, see Insurance, Dec. Dig, § 755[4].) 
4. INSURANCE. 

Assurances of financial secretary of local camp of mutual benefit society that 
insured’s assessments were being kept up by camp held to estop sovereign camp 
from claiming certificate had lapsed at insured’s death, where secretary was 
authorized to give such assurance. 

Appeal from Circuit Court, Webster County. 

Action by Mrs. Pearl Burklow against Sovereign Camp of the Woodmen of 
the World, Incorporated. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Vert C. Fraser, of Providence, and C. W. Bennett, of Dixon, for appellant. 

Withers & Lisman, of Dixon, for appellee. 


LANGEVIN v. PRUDENTIAL INS. CO. 
Supreme Judicial Court of Maine. March 15, 1934. 
171 Atlantic Reporter 392. 


3. INSURANCE. 

Under industrial policy entitling insured to disability benefit for total blind- 
ness, insured’s administrator could sue for benefit where insured suffered stroke 
of apoplexy on April 25, 1930, became totally blind on May 1, 1930, and died six 
days .thereafter. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

Payment for total blindness after. payment of death benefit, held not incon- 
sistent as exacting double liability, where original policy called for death benefit 
and second policy in addition to death benefit indemnified for total and permanent 
disability resulting from total blindness. 

Policy provided that the indemnity should be equal to the full amount 

of insurance at the time of such loss, and should be paid in cash, and that 

no further premiums should be required thereafter and the policy should 

be indorsed as fully paid up for the amount of insurance as specified in 

the schedule. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 
Benefits other than death benefit may flow from insurer according to terms of 


contract. t 
(For other cases, see Insurance, Dec. Dig. § 515.) 





Lite | Langevin v. Prudential Ins. Co. 71 


6. INSURANCE. 

Under industrial policy providing for death benefit and for disability benefit 
for total blindness, beneficiary’s receipt of death benefit as payment in full of 
claim under policy held no bar to suit by insured’s administrator for disability 
benefit where insured became totally blind six days before death. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Exceptions from Superior Court, Oxford County. 

Suit by Alfred A. Largevin, administrator of the estate of Emma B 
Langevin, against the Prudential Insurance Company. Decision for plaintiff, 
and defendant brings exceptions. 

Exceptions overruled. 

Argued before Pattangall, C. J., and Dunn, Sturgis, Barnes, and Thaxter, JJ. 

Albert Beliveau, of Rumford, for plaintiff. 

Skelton & Mahon, of Lewiston, for defendant. 

BARNES, Justice. 

Exceptions by defendant, at trial by the court, without jury, with all rights 
of exception reserved by both parties. 

Suit was brought, after the death of the insured, by her legal representative, 
on an “Industrial policy,” so called, on the life of the insured, dated September 
20, 1909, which provided, at issue, for payment, on the death of the insured, to 
either or any of persons named therein, of the sum of $330. 

After the death of the insured, payment of the death claim was made to one 
entitled to receive it, by a company check, indorsed as follows: “This check is 
in full payment of claim under policy or policies mentioned thereon, and the 
payee accepts it as such by endorsement below. No other receipt required.” But, 
subsequent to the issue of the policy of insurance, that contract was materially 
changed, for the mutual benefit of the parties thereto, by attachment thereto or 
incorporation therein of a distinct and different agreement of insurance expressing 
lability in another field, if the insured should find herself therein, in words as 
follows: 

“Tf the Insured while this Policy is in full force and effect and while there 
s no default in the payment of premium shall sustain a physical impairment such 
as specified below, total and permanent disability shall be deemed to exist and 
the disability benefit hereinafter provided shall be granted immediately upon receipt 

f due proof of such impairment; in event of the loss by severance of one hand 
or one foot, an amount equal to one-half of the amount of insurance at the time 
of such loss shall be paid in cash; or in event of the loss by severance of two 
hands or two feet, or one hand and one foot, or the permanent loss of the sight 
of both eyes, an amount equal to the full amount of insurance at the time of such 
loss shall be paid in cash; and in either event no further premiums shall be 
required thereafter and the Policy shall be endorsed as fully paid up for the 
amount of insurance as specified in the Schedule above. The amount payable in 
cash under this provision on account of disability as herein defined shall in no 
event exceed an amount equal to the full amount of insurance under this Policy.” 

On the 25th of April, 1°30. while the policy in every particular was in effect, 
and when there was “no default in the payment of premium,” the insured suffered 
a stroke of apoplexy, and on May 1, 1930, became totally blind. She lived, without 
ight. until May 6, when she died. 

[1] If the insured, during her lifetime, would have been entitled to sue for 
the disability benefit, the administrator of her estate is so entitled. 

On argument two issues only were presented: 

(1) Whether the insured suffered disability for which she was entitled during 
her lifetime to compensation under the policy; and 

(2) If she would have been entitled to compensation, whether recovery of 
compensation is barred by the settlement of the death benefit claim. 

The bill of exceptions raises questions both of fact and of law. 


[2, 3] The court below must have decided that the insured sustained a 
physical impairment, to-wit, the permanent loss of the sight of both eyes, which 
was independent of and not incidental to dissolution. We find abundant evidence 
in the record to justify that decision, and in a case tried as this was, “the findings 
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of facts by the justice hearing the case, if there is any evidence to support them, 
are conclusive, and exceptions do not lie.” Chabot & Richard Co. v. Chabot, 109 
Me. 403, 84 A. 892, 893. 

So long as life continued in her the stricken one was totally blind. The number 
of days or years of such blindness is of small moment. 

In an opinion construing the expression “continuous disability,” in an insurance 
policy, the court held the disability continuous, on testimony “that within 12 
hours after the cutting of the finger the insured became sick, and that on the 
third day after his injury he took to his bed, which he never left.” Rorabaugh v. 
Great Eastern Cas. Co., 117 Wash. 7, 200 P. 587, 590. 

On the second issue it is argued that because the impairment suffered was 
concomitant with other diseases which progressed to dissolution in six days after 
the appearance of total blindness there can be no recovery for loss of sight. 

There are before us two contracts of insurance. The original contract called 
for a payment after the death of the insured; by the second contract the company 
tendered to the insured, and the latter accepted, insurance as in the first contract, 
with additional insurance as indemnity for total and permanent disability, upon 
receipt of due proof of the permanent loss of the sight of both eyes. 

This indemnity, according to the terms of the provision added to the original 
policy, shall be equal to the full amount of insurance at the time of such loss, 
and shall be paid in cash; and “no further premiums shall be required thereafter 
and the policy shall be endorsed as fully paid up for the amount of insurance as 
specified in the schedule above.” 

It is to be noted there is no expression that the physical disability indemnity 
is to be in lieu of or in settlement of the death benefit. It is to be in “amount 
equal to the full amount ot insurance.” 

And, again, the policy is not to be surrendered, the contract at an end. 
Rather, after payment of the indemnity for physical disability, “the policy shall be 
endorsed as fully paid up, etc.” 

In common understanding when a death benefit policy is classed as “fully 
paid up,” there remains nothing further for the insured to do under the contract 
of insurance. 

[4] It is argued that payment for permanent loss of sight, after payment of 
the death benefit, is inconsistent; that the administrator would exact double lia- 
bility. We find to the contrary. 

“In case of ambiguity or inconsistency, it is often said that the court will 
give the policy a construction most favorable to the assured, for the reason, that, 
as the insurer makes the policy and selects his own language, he is presumed to 
have employed terms which express his real intention.” Dunning v. Accident 
Ass'n, 99 Me. 390, 394, 59 A. 535, 536. 

[5] The right of the estate of the insured or his beneficiary to collect is as 
expressed in the policy. From the insurer other benefits than the death benefit may 
flow, according to the terms of the contract. 

[6] Under the policy sued on, so far as we may glean from the excerpts 
submitted to us, if the insured had lived, deprived of sight, until the insurer or 
the court had decided her blindness was total and permanent, she could have col- 
lected $320, and subsequent to her death the administrator of her estate could 
have collected the death benefit. 

The interpretation urged by defendant cannot be had from the wording of 
the contract. A contract justifying such interpretation is easily drafted, and may 
he elsewhere encountered, but not in this case. 

No receipt given by another than this plaintiff bars recovery in this action, 


and the amount is to be $330, with interest from the date of death. 
Exceptions overruled. 


REZENDES v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Judicial Court of Massachusetts. Bristol. March 31, 1934. 
189 Northeastern Reporter 826. 
1. INSURANCE. 


Words “total and permanent disability” within life insurance policy providing 
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for disability benefits should not be taken in literal sense or given absolute effect, 
and do not contemplate physical or mental incapacity. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Words of insurance contract, if unambiguous, must be given their natural and 
ordinary meaning. 

(For other tases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Where language employed in insurance policy is ambiguous, consideration must 
be given to document as whole and to its principal apparent purpose. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Where language of insurance policy permits two rational interpretations con- 
struction most favorable to insured’s interests must be given effect, and construc- 
tion which best effectuates main manifested design of parties is to be favored. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

5. INSURANCE. . 

Disability of insured who still retains power to do some work may constitute 
“total and permanent disability” within disability provisions of life insurance policy, 
if insured is wholly and continuously unable to do any work of compensable char- 
acter. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. ; 

Insured is “wholly unable to perform any work” within total and permanent 
disability provisions of life insurance policy, if he can do no work without serious- 
ly endangering his health or risking his life. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7. INSURANCE. ; ’ ~, ft 

Words “total and permanent disability,” within life insurance policy providing 
for disability benefits, should not receive narrow and technical construction, nor 
one so free and liberal as to confer right which words themselves do not import. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

8. INSURANCE. agin it Sr pa 

Insured is suffering “total and permanent disability” within disability provisions 
of life insurance policy, if his condition is such that he is unable to work without 
running risk of increasing his disability or of shortening life. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

9. INSURANCE. 


Evidence showing condition of insured’s heart and nervous system, and that 
any work requiring attention or exertion would eventually impair health and shorten 
his life, held to support finding of “total and permanent disability” within life in- 
surance policy, entitling insured to stipulated disability benefits. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Third District Court, Bristol County; F. A. Milliken, Judge. 

Action of contract by Manuel F. Rezendes against the Prudential Insurance 
Company of America. From an order of the appellate division for the Southern 
district dismissing a report from the district court after findings in favor of the 
plaintiff, the defendant appeals. 

Order dismissing the report affirmed. 

W. S. Downey, of New Bedford, for appellant. 

J. Ferreira and W..R. Freitas, both of New Bedford, for appellee. 

DoNAHUE, Justice. 

The plaintiff has brought suit to recover disability benefits of $100 per month 


from November, 1930, alleged to be due under a policy of insurance issued to the 
plaintiff by the defendant company on April 1, 1927. 


The policy recites that the company “hereby insures the person herein desig- 
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nated as the Insured, for the series of monthly instalments hereinafter provided.” 
It contains a provision for the payment of sixty monthly instalments of $100 each 
upon receipt of due proof of the death of the Insured during the continuance of 
this Policy” and a further provision for the payment of the same number of addi- 
tional monthly instalments of the same amount in the event of the death of the 
insured by accident. Under the caption “Total and Permanent Disability Benefits” it 
provides for the payment to the insured of a “monthly income” of $100 “in event 
of total and permanent disability before age 60, subject to the provisions as to To- 
tal and Permanent Disability contained in the Policy.” Under the heading “Pro- 
visions as to Total and Permanent Disability” the policy states: “If the Insured 
shall become totally and permanently disabled, either physically or mentally, from 
any cause whatsoever, to such an extent that he * * * is rendered wholly, continu- 
ously and permanently unable to engage in any occupation or perform any work 
for any kind of compensation of financial value during the remainder of his * * * 
lifetime, and if such disability shall occur at any time after the payment of the 
first premium on this Policy, while this Policy is in full force and effect and the 
Insured is less than sixty years of age, and before any nonforfeiture provision 
shall hecome operative, the Company, upon receipt of due proof of such disability” 
will waive payment of any premium falling due after the receipt of proof of such 
disability and will pay to the insured the monthly income above specified. Under 
the same heading the policy further provides that “Notwithstanding the acceptance 
by the Company of proof of total and permanent disability, the Insured, upon de- 
mand by the Company from time to time * * * for the purpose of verifying that 
such disability is actually permanent and not temporary, shall furnish due proof 
that he * * * actually continues in the state of disability defined above. * * *” In 
consideration of the payment by the insured of an additional premium, a rider was 
attached to the policy which states that: “The following provisions are hereby 
made part of the clause headed ‘Provisions as to Total and Permanent Disability,’ 
contained in this Policy: If due proof of total and permanent disability has not 
been previously furnished, and if the Insured shall furnish due proof that he has 
been totally disabled, either physically or mentally, from any cause whatsoever, to 
such an extent that he was rendered wholly and continuously unable to engage in 
any occupation or perform any work for any kind of compensation of financial 
value during a period of ninety consecutive days, and if such disability shall occur 
after the payment of the first premium on this Policy, while this Policy was in full 
force and effect and the Insured was less than sixty years of age and before any 
non-forfeiture provision became operative, such disability shall be presumed to be 
permanent and the Company will upon receipt of such proof grant the disability 
benefits provided, subject to all other provisions of said clause including those re- 
lating to proof of continuance of disability.” 

The case was tried in the Third district court of Bristol. The judge found for 
the plaintiff. He stated in his finding among other things that no question of 
pleading was raised and that “the only issue involved at the trial was whether or 
not the plaintiff was totally and permanently disabled as provided in the policy. 
* * * T find as a fact that the plaintiff is not in a physical and mental condition to 
do any work to such an extent as to enable him to engage in any occupation for 
any kind of compensation of financial value, without unreasonable, excessive and 
harmful effort or exertion detrimental to his condition; in his present heart and 
nervous condition any continuous exertion, either physical or mental may shorten 
his life.” At the request of the defendant, the trial judge reported to the appellate 
division his refusal to grant certain requested rulings of law and “the findings and 
order of the Court in favor of the plaintiff.” The appellate division ordered the — 
report dismissed and the defendant has appealed. 


The plaintiff became disabled after the payment of the first premium while the 
policy was in full force and effect and the plaintiff was under the age of sixty and 
before any non-forfeiture provisions of the policy became operative. It does not 
seem to have been in dispute that his disability began about December 1, 1930, and 
continued for more than ninety days prior to the bringing of the suit. The ques- 
tion mainly in controversy is whether or not he was disabled to the extent re- 
quired by the policy in order to entitle him to monthly payments. 

[1] The policy in referring to disability of the insured repeatedly employs the 
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absolute words “total” and “permanent” and their derivatives and synonyms but 
from a reading of the policy as a whole it is manifest that it was not intended 
that those words should be taken in a literal sense or given an absolute effect. So 
far as concerns totality of disability complete physical or mental incapacity is not 
necessary; that policy in terms makes the obligation of the insurer rest upon a 
lesser disability than “total.” He is entitled to the stated monthly income if he is 
“totally disabled * * * to such an extent that he was rendered wholly and con- 
tinuously unable” to do any remunerative work. Something less than absolute 
permanency of disability is contemplated. An obligation of the insurer to pay the 
stated monthly income arises if disability of the character described in the policy 
exists for a period of ninety consecutive days. In such case the “disability shall be 
presumed to be permanent.” Another clause in the policy requires the insured, 
even after payment of the benefits has begun, on demand by the insurer from time 
to time to furnish proof that his condition is “actually permanent.” The words 
with which we are here particularly concerned are those which provide that the 
company will pay disability benefits “if the Insured shall furnish due proof that he 
has been totally disabled, either physically or mentally, from any cause whatsoever, 
to such an extent that he was rendered wholly and continuously unable to engage 
in any occupation or perform any work for any kind of compensation of financial 
value during a period of ninety consecutive days.” The question of the construc- 
tion of this language is presented. 

[2-4] As in the case of any other contract (Oakes v. Manufacturers’ Fire & 
Marine Ins. Co., 131 Mass. 164, 165) if there is no ambiguity in the words of an 
insurance policy they must be given their natural and ordinary oe S Hg Vv. 
Mutual Life Ins. Co. of New York, 250 Mass. 250, 253, 145 N. E. 535, 36 A. L. R. 
806). If for any reason there is ambiguity in the language aes consideration 
must be given to the document as a whole (Perry v. Provident Life Ins. & Invest- 
ment Co., 103 Mass. 242), and to its principal apparent purpose (Cutting v. Atlas 
Mutual Ins. Co., 199 Mass. 380, 382, 85 N. E. 174). Where the language permits 
two rational interpretations that more favorable to the interests of the insured is 
to be taken. The insurer chose the words to express the contract of indemnity and 
whichever of two warranted interpretations of language best effectuates the main 
manifested design of the parties is to be favored. Koshland v. Columbia Ins. Co., 
237 Mass. 467, 471, 130 N. E. 41, and cases cited. 

[5] The provisions of the policy with reference to disability benefits manifest 
a purpose to furnish to the insured as indemnity for loss through physical or 
ae working incapacity, a stated monthly income if he becomes disabled for a 
period of ninety consecutive days to the extent defined in the policy. The dis- 
ability of an insured who still retains the power to do some work may be within 
the policy definition if he is “wholly and continuously unable” to do any work of 
such character that he can receive therefor any financial compensation. If the 
quoted words be taken in their absolutely literal sense no obligation of the insurer 
to pay disability benefits would arise if in any period of ninety consecutive days 
the insured for some space of time, however short, had the physical or mental abil- 
ity, regardless of the harmful consequences to himself, to do some work, however 
little, for which he might be paid any financial compensation, however small. 

[6-8] We are of the opinion that the language of the policy defining dis- 
ability in terms of the insured’s capacity to do any work for financial compensa- 
tion should not be given such a narrow and literal construction as to ignore 
serious or fatal consequences which would be likely to result if he undertook to 
perform such work. As words are understood by reasonably intelligent men one is 
wholly unable to work if he can do no work without seriously endangering his 
health or risking his life. In Genest v. L’Union St. Joseph, 141 Mass. 417, 420, 
6 N. E. 380, 381, this court in construing a by-law of a benevolent association 
providing for sick benefits has said that “A man recovering from an illness of 
about three weeks’ duration may justly be deemed to be ‘incapable of working,’ 
although, by unreasonable, excessive, and harmful effort and exertion, he succeeds 
in doing light work for two consecutive days, and then by reason thereof suffers 
a relapse.” Under the Workmen’s Compensation Act (G. L. [Ter. Ed.] c. 152, § 
34) which provides that an injured employee is entitled to compensation “While 
the incapacity for work * * * is total” it has been held that such an employee 
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is totally incapacitated for work although he has a limited physical capacity to 
work and earn money. Duprey’s Case, 219 Mass. 189, 106 N. E. 686; Sullivan’s 
Case, 218 Mass. 141, 105 N. E. 463, L. R. A. 1916A, 378. See, also, Meley’s Case, 
219 Mass. 136, 106 N. E. 559; Floccher’s Case, 221 Mass. 54, 108 N. E. 1032. It 
has frequently been held in other jurisdictions that there is “total disability” within 
the rational meaning of those words if an insured’s condition is such that reason- 
able care and prudence require’ that he refrain from doing work which would 
aggravate that condition or prevent its improvement. Travelers’ Ins. Co. v. Plaster, 
210 Ala. 607, 98 So. 909; Cato v. Aftna Life Ins. Co., 164 Ga. 392, 138 N. E. 
787; National Life & Accident Ins. Co. v. O’Brien’s Executrix, 155 Ky. 498, 159 S. 
W. 1134; Young v. Travelers’ Ins. Co., 80 Me. 244, 13 A. 896: Hohn vy. Inter- 
State Casualty Co., 115 Mich. 79, 72 N. W. 1105; Jones v. Fidelity & Casualty 
Co. of New York, 166 Minn. 100, 207 N. W. 179; New York Life Ins. Co. v. 
Best, 157 Miss. 571, 128 So. 565; Rathbun vy. Globe Indemnity Co.,. 107 Neb. 18, 
184 N. W. 903, 24 A. L. R. 191; Fagerlie v. New York Life Ins. Co., 129 Or. 
485, 278 P. 104; McCutchen v. Pacific Mutual Life Ins. Co., 153 S. C. 401, 151 

E. 67; Clarke v. Travelers’ Ins. Co., 94 Vt. 383, 111 A. 449. The words here 
in question “should receive a construction which is not narrow and technical, or 
on the other hand, so free and liberal as to give a right which the words them- 
selves do not import.” Mutual Benefit Life Ins. Co. v. Commissioner of Insurance, 
271 Mass. 365, 370, 171 N. E. 656, 658. We think that it is a fair and reasonable 
construction of the language of the policy, consistent with the purposes of the 
insurance contract and not in violation of the quoted rule of construction, to 
hold that under his policy the insured is entitled to disability benefits if his con- 
dition in fact is such that he is unable to work without running the risk of 
increasing his disability or of shortening his life. The trial judge in effect found 
that to be the plaintiff’s condition. 

[9] The defendant contends that the evidence did not warrant the finding of 
the trial judge with respect to the plaintiff's condition of disability. The summary 
of the medical testimony in the report occupies more than twenty-five pages. No 
useful purpose would be served by reviewing it in detail or discussing its contra- 
dictions. It is enough to say that there was medical testimony to the effect that 


the plaintiff's heart and nervous condition was serious, that working was likely 
to increase his trouble, that while he would be able to do some work, the amount 
of which could not be definitely stated by a physician, he ought not to work, that 
any work light or heavy requiring attention or exertion would eventually impair 
his health and that if he worked continuously he would impair his health and 
shorten his life. 


The plaintiff and his wife in their testimony described various effects injuri- 
ous to the plaintiff which followed numerous slight physical and mental efforts 
attempted by the plaintiff from time to time since December 1, 1930. We think 
that on this testimony and the testimony of the physicians taken in the light most 
favorable to the plaintiff (Haun v. Le Grand, 268 Mass. 582. 584, 168 N. E. 180) 
it cannot be said that the trial judge had no warrant for the finding he made rela- 
tive to the plaintiff’s present condition. That condition is such that the plaintiff is 
disabled to the extent required by the policy to entitle him to the disability benefits. 

[10, 11] The trial judge refused to give the defendant’s requests numbered 3, 
5 and 6 on the stated ground that they were covered by the giving of the first 
and second requests. In this we find no reversible error. The judge, without 
objection so far as appears from the plaintiff, adopted as governing the trial the 
theory of law expressed in the first and second requests of the defendant. In 
substance he thereby ruled that total disability within the meaning of the policy 
was not merely an incapacity to perform the duties of the occupation in which 
the plaintiff had been engaged up to December, 1930, or of similar occupations, 
but must amount to an inability to do any kind of work for any financial com- 
pensation in any occupation whatsoever. The judge in effect found as a fact that 
the plaintiff could not without detriment to himself do such work. The first and 
second requests included the substance of the third and sixth requests and more. 
The defendant concedes in its brief that the fourth request which was given 
included the substance of the fifth which was not, and that no harm was done 
the defendant by the refusal. The defendant contends that judgment should be 
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entered for the defendant on the ground that proof of total and permanent dis- 
ability within the meaning of the policy was not given to the defendant. The 
policy contains no other specification as to the character of such proof than that 
it shall be “due.” The defendant filed in the trial court no request for a ruling 
that the proof in fact furnished was not “due” or adequate. We find no errot 
in the refusal of the seventh request which asked for a ruling in substance that 
the plaintiff could not recover unless he should prove at the trial certain statements 
contained in one of the several certificates furnished to the defendant by the 
plaintiff's physicians. This request far from suggesting to the judge that any 
question was raised as to the adequacy of proof furnished before suit was brought, 
relies on a portion of such proof and insists upon conformance therewith in the 
evidential proof furnished at the trial. If in the eighth request based “Upon all 
the law and evidence” the question of adequacy of proof before suit can be said 
to be latent, the defendant is not of right entitled to a review of the refusal to 
grant it in the absence of specifications required under Rule 28 of the District 
Courts (1922) as amended June 20, 1929. Holton v. American Pastry Products 
Corp., 274 Mass. 268, 174 N. E. 663. From all that appears the matter of the 
adequacy of the proof furnished before trial has been raised for the first time in 
this court. The report states that “the only issue involved at the trial was whether 
or not the plaintiff was totally and permanently disabled as provided in the 
policy.” It does not appear that the defendant made objection before the trial 
judge to this definition of the issue. There was no application to the appellate 
division for a recommittal of the report for a correction in this respect (Shapira 
v. Walker, 225 Mass. 451, 114 N. E. 668), nor was there a motion in this court 
for a discharge of the appeal. Under the circumstances here appearing the question 
of the adequacy of the proof required by the policy will not now be considered. 
Order dismissing report affirmed. 


DOMICO v. METROPOLITAN LIFE INS. CO. Ne. 29771. 
Supreme Court of Minnesota. March 16, 1934 
253 Northwestern Reporter 538. 
1. INSURANCE. 


Insured’s death while committing felony is not ground for forfeiting life 
policy issued for another's benefit, unless policy provides therefore or policy 
was obtained in contemplation of commission of felony. 

(For other cases, sce Insurance, Dec. Dig. § 443.) 

2. INSURANCE. : ; 

Whether insured at time he obtained life policy contemplated exposing his 
life to dangers incident to career of crime, so as to justify forfeiture, held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. INSURANCE. 

Material misrepresentations in application for life policy, if made with intent 
to defraud, or if matter misrepresented increases risk, though not made with 
intent to defraud, will avoid policy (Minn. St. 1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 253.) 
+. INSURANCE. 

Whether insured’s misrepresentations in application for life policy regarding 


his occupation and cause of his mother’s death were made with intent to defraud, 
or whether matter misrepresented increased risk, held for jury (Minn. St. 1927, 


§ 3370). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
5. INSURANCE. 

Whether insured’s misrepresentation in application for life policy regarding 
his use of alcoholic beverages was made with intent to defraud or whether 
inatter misrepresented increased risk held for jury (Minn. St. 1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. INSURANCE. 


Where insured sustained fracture to shoulder as result of automobile acci- 
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dent, received first aid treatment at hospital, and was examined by doctor for 
iiability insurer, whether insured’s failure to disclose such matters in application 
for life policy was with intent to defraud life insurer or whether matter repre- 
sented increased risk held for jury (Minn. St. 1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
7. INSURANCE. , : 

Failure of applicant for life policy to disclose facts regarding his health 
of which he is ignorant is not ground for avoiding policy. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 
&. INSURANCE. , ' ; 

Whether insured’s failure to disclose that he had been in bootlegging business 
some six or seven months prior to making application for life policy was with 
intent to defraud or whether matter increased risk held for jury (Minn. St. 1927, 
§ 3370). 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Syllabus by the Court. 

1. Death of an insured while committing a felony is not a ground of exemp- 
tion from liability, or for forfeiture of a life insurance policy issued for the benefit 
cf a third person, in the absence of a provision in the policy excepting such a 
risk, unless it appears that the policy was obtained in contemplation of the 
commission of a felony. 

2. Under a fair and full instruction, the jury found in favor of plaintiff. 
The evidence does not as a matter of law compel a conclusion that the insured 
at the time of making the application for insurance on his life contemplated 
exposing it to the dangers incident to a career of crime. 

3. Material misrepresentations in an application for ‘insurance, if made with 
intent to deceive and defraud, or if the matter misrepresented increases the 
risk of loss, even though not made with intent to deceive and defraud, will avoid 
the policy. Such questions are usually ones of fact for the jury. If the evi- 
dence conclusively establishes a misrepresentation as above defined, a question 
of law is presented. The evidence relative to some of the misrepresentations 
enumerated in the opinion was not so conclusive as to compel a finding contrary 
to the verdict; others were not of a character which would avoid the policy. 

4. The court did not err in sustaining plaintiff's objection to a question 
asked defendant's district manager as to whether or not he knew if the company 
would have issued the policy had it known certain facts. 

Appeal from District Court, Ramsey County; Kenneth G. Brill, Judge. 

Action by Lucy Domico against the Metropolitan Life Insurance Company. 
From an order denying its alternative motion for judgment notwithstanding the 
verdict or for a new trial, defendant appeals. 

Affirmed. 

Snyder, Gale & Richards, of Minneapolis, for appellant. 

Samuel Lipschultz, Sydney W. Goffstein, and Eugene A. Monick, all of St. 
Paul, for respondent. 

Hitton, Justice. 

Plaintiff, the beneficiary in a life insurance policy written by defendant on 


the life of her husband, Joseph Domico, had a verdict for the full amount 
claimed. Defendant appeals from an order denying its alternative motion for 
judgment notwithstanding the verdict or for a new trial. 

On January 22, 1931, in St. Paul, Minn., defendant, pursuant to an application 
there made, issued to Joscph Domico a policy on his life in the sum of $3,000. 
Plaintiff was the designated beneficiary therein; the right to change the bene- 
ficiary was reserved. Domico died on December 18, 1931, within the two-year 
contestability period provided in the policy. The action was commenced in 
june, 1932, and was tried about a year later. The material issues raised by the 
pleadings were: (1) Did the insured in the application for insurance make mis- 
representations; if so, were such misrepresentations made with the intent to 
deceive and defraud defendant, or did they increase the risk of loss? (2) Did 
the insured’s death occur while committing or attempting to commit a felony 
(highway robbery)? 
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The case was tried to a jury. Plaintiff rested after having made out a prima 
facie case under her complaint. Defendant then assumed the burden of estab- 
lishing its defense. 

1. The only indication as to how insured met his death is contained in the 
proof of death filled out by representatives of defendant and signed by plaintiff; 
a newspaper clipping attached to the proof of death by defendant’s agent; and 
a photostatic copy of the death certificate. In the proof of death, of necessity 
procured by plaintiff from defendant and introduced in evidence by her, the 
cause of death is stated to be “justifiable homicéide.” The newspaper clipping 
recited that Domico was slain in Chicago on December 18, 1931, when police 
officers there interrupted him and another man in a holdup. .The death cer- 
tificate issued by the health department of Chicago, in addition to the certifica- 
tion that Domico died on December 18, 1931, contained a statement by the 
coroner of that city as follows: “Bullet wound of the chest. Contributory 
(Secondary) Justifiable Homicide.” 


In addition to a general verdict, the jury was required to answer the fol- 
Jowing special interrogato1y, submitted to it by stipulation of the parties: “Was 
ihe insured, Joseph A. Domico, killed in Chicago on the 18th day of December, 
1931, while participating in a holdup?” The answer was “No.” 

Defendant’s alternative motion for a new trial, in addition to the grounds 
upon which its motion for judgment notwithstanding was based, was made on 
the ground of newly discovered material evidence which, with reasonable dili- 
gence, could not have been found, and produced at the trial. Affidavits, two of 
which purported to have been made by the intended victims of the holdup, 
were offered in support of the motion. The affidavits recited facts which would, 
if properly proved, establish the claim that the insured, while committing a 
ielony, was killed by an officer of the law in the discharge of his official duty. 

In a memorandum made a part of the order denying defendant’s motion, the 
court stated that, in its opinion, defendant was entitled to a new trial on the 
special question hereinbefore quoted, saying: “Defendant could perhaps, have 
secured before the trial the affidavits of the Chicago residents, but was deprived 
of an opportunity to examine and produce the full file of the police department 
cf St. Paul, as a part of it was reported lost at the time. Plaintiff in her testi- 
mony referred to the contents of the file. The fact that such’ testimony might 
have been objected to, does not alter the situation. I deny a new trial as to 
that question solely on the ground that an answer to same is immaterial. If it 
is material, then a new trial as to it should be granted.” 

[1] Whether the evidence sustains the special finding of the jury or whether 
di fendant is entitled to a new trial on the ground of newly discovered evidence, 
we need not determine, for we agree with the trial court that it was immaterial 
whether or not the insured while committing a holdup was killed by an officer 
of the law. The policy provided: “This Policy and the application therefor con- 
slitute the entire contract between the parties. * * *” Defendant contracted 
to pay to Lucy Domico, beneficiary, $3,000 upon receipt of due proof of the death 
cf the insured, with one exception, that of suicide. Its liability for the death 
of the insured in any other mode was not exempted. Defendant urges that 
recovery should not here be allowed for reasons of public policy. ‘The exact 
question before us has never been passed upon by this court. However, it is 
well settled in this state that death of an insured by suicide even while sane is 
not a ground of exemption from liability, or for forfeiture of a policy issued 
for the benefit of a third person, unless it is expressly so provided in the policy. 
Mills v. Rebstock, 29 Minu. 380, 13 N. W. 162; Kerr v. Minn. Mut. Ben. Ass’n, 
39 Minn. 174, 39 N. Ws 312, 12 Am. St. Rep. 631; Robson vy. United Order of 
Foresters, 93 Minn. 24, 100 N. W. 381; Olsson v. Midland Ins. Co. 138 Minn. 
424, 165 N. W. 474; Seiler v. Commercial Acc. Ins. Co., 150 Minn. 353, 185 N. W. 
383. The omission of an exceptivn in the instant policy from liability if insured 
should be killed while committing a felony by the same reasoning precludes 
exemption of liability here. One is no more offensive to principle of public 
policy than the other. 

In Cooley’s Briefs on Insurance, vol. 6 (2d Ed.) p. 5201, it is stated: “In the 
absence of any provision in the policy excepting such a risk, the insurer is 
liable, though the insured was killed while committing a felony, if it does not 
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appear that the policy was obtained in contemplation of the commission of a 
felony and the consequent danger.” 


Cases following this rule are: Zurich General Acc. & Liability Ins. Co., 
Ltd., etc., v. Flickinger (C. C. A.) 33 F.(2d) 853, 68 A. L. R. 161; Jordan v. Logia 
Suprema De La Alianza Hispano-Americana, 23 Ariz., 584, 206 P. 162, 24 A. L. 
R. 974; Mutual Life Ins. Co. of N. Y. v. Guller, 68 Ind. App. 544, 119 N. E. 173; 
McDonald v. Order of Triple Alliance, 57 Mo. App. 87; 14 R. C. L. p. 1226, § 407. 

Decisions to the contrary are: Hatch v. Mut. Life Ins. Co., 120 Mass. 550, 
21 Am. Rep. 541; Wells, Adm'r, v. New England Mut. Life Ins. Co. of Boston, 
Mass., 191 Pa. 207, 43 A. 126, 53 L. R. A. 327, 71 Am. St. Rep. 763; Piotrowski v. 
Prudential Ins. Co., 141 Mise. 172, 252 N. Y. S. 313. In the two cases first cited, 
both involving Massachusetts contracts of insurance, recovery was denied on 
the ground of public policy. Massachusetts, however, contrary to Minnesota, 
also denies recovery to a beneficiary where the insured commits suicide while 
sane, in the absence of a nonliability provision in the policy. Davis v. Supreme 
Council of Royal Arcanum, 195 Mass. 402, 81 N. E. 294, 10 L. R. A. (N. S.) 722, 
11 Ann. Cas. 777. The decision in Piotrowski v. Prudential Ins. Co., supra, is by 
an inferior court. Although perhaps not necessary to a determination of the 
case, the court made statements indicating that it would not permit recovery 
where an insured is killed while committing a felony under a policy not specifically 
covering that risk. New York also is not entirely in accord with Minnesota in 
regard to liability where the insured commits suicide while sane. Shipman v. 
Protected Home Circle, 174 N. Y. 398, 67 N. E. 83, 63 L. R. A. 347. 


Appellant cites authorities holding that execution of an insured under 
sentence of law is a good defense even without any reference thereto in the 
policy. The authorities are in conflict upon that proposition. Those denying 
recovery do so on the ground of public policy. 36 A. L. R. 1258; 14 R. C. L. p. 
1227, § 408. Those permitting recovery hold that, where corruption of blood and 
forfeiture of estate for conviction of crime are abolished, execution of an insured 
for crime does not prevent the enforcement of the insurance policy by the 
beneficiary. 36 A. L. R. 1256; 14 R. C. L. p. 1227, § 408. We have such a pro- 
vision in our Constitution (article 1, § 11) and also in our statutes (Mason Minn. 
St. 1927, § 9939). However, that particular question is not here important, and 
we do not decide it. There was here no conviction, and the property involved 
was that of plaintiff and not a part of decedent’s estate. Cases in which the 
beneficiary murdered the insured are not in point. 

[2] 2. We come now to the question whether the insured at the time of mak- 
ing application for insurance contemplated the commission of a felony. The court 
fairly and fully submitted that question. The jury by its general verdict found 
against defendant’s contention that Domico at the time of applying for the insur- 
ance contemplated engaging in banditry and bootlegging thereafter. The insurance 
was solicited by agents of defendant, one of whom was its district manager. An 
arrangement was made at the suggestion of one of the agents whereby the pre- 
mium for the first year ($77.49) was taken care of by applying the greater portion 
of a reserve due Domico on three industrial policies that had lapsed for nonpay- 
ment of premiums, the balance of which was paid him in cash. The facts which 
appellant claims conclusively show an intent on the part of insured to subject his 
life to the dangers of bootlegging and banditry are these: For five or six months 
just prior to his marriage to plaintiff, which took place in June, 1930, insured had 
been engaged in bootlegging; shortly before his marriage he was arrested for 
that offense and released on bond; he and his attorney appeared in court several 
times, but the case was not on the calendar and it was never tried. In 1927 the 
insured, upon his plea of guilty, was convicted for petty larceny and given a 
suspended sentence, which was never served. The insured and plaintiff separated 
in July, 1931, temporarily. Insured then went to live with one Tony Devito. The 
latter testified that on December 6, 1931, twelve days before insured’s death, and 
about eleven and a half months after the application for insurance was made, the 
insured, Devito and another man held up and robbed a garage in St. Paul. Devito 
stated that the holdup was not planned by either himself or Domico, but that they 
had been drinking, and, when the plan was suggested to them by the third man, 
they consented to go along with him. Insured’s only occupation between the date 
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of his marriage to plaintiff and the making of the application for insurance was 
that of mail sorter at the St. Paul post office from December 20 to December 26, 
1930. He was out of employment at the time of making the application, and 
thereafter until May 2, 1931, from which time until June 19, 1931, he was employed 
by a vacuum cleaner company as a salesman. From June 19, 1931, to August 29, 
1931, he worked for the Purity Baking Company, St. Paul. Certainly the evidence 
does not as a matter of law compel a conclusion that the insured at the time of 
making the application for insurance on his life contemplated exposing it to the 
dangers incident to a career of crime. 

[3] 3. The defense of misrepresentations in the application for insurance is 
predicated upon the following statements made by the insured therein: (a) That 
his occupation was sorting mail in the United States post office; (b) that his 
mother died from cancer; (c) that he did not use beer, wine, or other alcoholic 
beverages; (d) that he had never had an accident or injury; (e) that he had 
never been an inmate of, or received treatment at, a hospital; (f£) that during the 
last five years he had not consulted or been treated by a physician; (g) that he 
had never suffered from any ailment or disease of the heart or lungs; (h) that 
his former occupations within the last ten years were laundry washman and 
sorting mail. All of the above statements except the last two mentioned are 
admitted to be untrue. If either of them was material, and if made with intent 
to deceive and defraud, or if the matter misrepresented increased the risk of loss, 
even though not made with intent to deceive or defraud, the policy will be 
avoided. Mason Minn. St. 1927, § 3370. Such questions are usually for the jury 
to decide. If the evidence conclusively establishes a misrepresentation within the 
meaning of section 3370, a question of law is presented. Mack v. Pacific Mut. 
Life Ins. Co., 167 Minn. 53, 208 N. W. 410, and cases cited. 

[4] (a, b) Plaintiff testified that she was present when the application was 
made; that defendant’s district manager asked the questions and filled in the 
answers; that Domico told the manager that he was not then working; that 
his last place of work was at the post office, sorting mail; that the manager 
stated, “That’s all right, I will put down post office”; that Domico also told the 
manager that his mother committed suicide because she had cancer of the stom- 
ach; that the manager replied, “We don’t have to go through all that,” and put 
down “cancer”; that Domico did not read the application after it had been 
completed, but signed it “right away.” There is no evidence of collusion between 
defendant’s manager and the insured. Manifestly, under the circumstances, the 
jury was not required to find other than it did. 

[5] (c) The only evidence relative to the insured’s use of alcoholic bever- 
ages is the testimony of Devito, who stated that prior to the making of the 
application he and the insured, when going to dances, would have with them 
about a half pint or a pint of liquor. How much of it insured drank, or that 
he drank any of it, is not shown, except by inference from the fact that they 
had the liquor with them. Devito also stated that on the night of the robbery 
of the garage, December 6, 1931, Domico had been drinking. That incident, 
however, occurred nearly a year after the signing of the application. Whether 
the misrepresentation was made with intent to deceive and defraud, or whether 
the matter misrepresented increased the risk, was also for the jury. 

[6] (d, e, f) On April 18, 1930, Domico sustained a fracture to his right 
shoulder as a result of an automobile accident. He was taken to a hospital for 
first-aid treatment, and carried his arm in a sling for three or four weeks. He 
did not stay over-night at the hospital. He instituted an action to recover 
damages for his injury. At the request of an insurance company interested in the 
outcome of that action, Domico was examined by Dr. Burns on May 22, 1931. 
That doctor testified that the injury at that time was slight and that there 
was no pathology in the joint. In the absence of any evidence to the contrary, 
it is fair to assume that the injury was entirely healed at the time the applica- 
tion was made. It is well settled that general questions in an application for 
insurance calling for information concerning former ailments do not require 
the disclosure of ailments of a trivial, temporary, or unimportant nature, but 
only those of a serious, dangerous, or permanent character. Mack v. Pacific 
Mut. Life Ins. Co., supra. As far as the evidence discloses, the injury sustained 
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by Domico was but of a temporary nature. The burden of showing otherwise 
was upon defendant. The doctor’s examination was not made for the purpose 
of treatment. The failure of the insured to disclose the circumstances is cer- 
tainly not, as a mater of law, material, nor conclusive that it was withheld with an 
intent to deceive or defraud, or that it increased the risk. The same is true 
with regard to his failure to mention his visit to the hospital. 

{7] (g) Dr. Burns further testified that at the examination above referred to 
he found that Domico’s chest, shoulders, and back were not normal; that he had 
chronic tuberculosis and a mitral heart condition. It does not appear that the 
insured knew of these afflictions. The doctor did not tell him about them. 
Refore the application was sent in to defendant’s home office, the insured was 
examined by defendant’s own examining physician, and his report sent with the 
application to it. That report was not put in evidence, nor was the doctor 
called, which in itself is significant. 2 Dunnell, Minn. Dig. (2d Ed.) § 3444. 
Defendant’s district manager testified that, if the physician’s report had _ indi- 
cated that Domico was physically unfit, the policy would not have been issued, 
and that the issuance of the policy indicated that “the doctor furnished a 
report, O. K.” Under the circumstances here, the jury was not bound to accept 
the testimony of Dr. Burns as true. Olsson v. Midland Ins. Co., 138 Minn. 
424, 165 N. W. 474. Even assuming that his testimony was true, it would not 
here be a ground for avoiding the policy. The failure of the applicant to disclose 
facts of which he is ignorant is not a ground for such avoidance. It is generally 
so held. See cases annotated in 37 C. J. § 169, p. 448, note 93. 

{[8] (h) There is no claim that the representations as to the insured’s legi- 
timate occupations during the specified ten years were false, but it is claimed that 
the insured, with an intent to deceive and defraud, concealed the fact that he 
had been in the business of bootlegging, and that the matter so concealed increased 
the risk. That he had been in that business for five or six months some six 
or seven months prior to making the application is not disputed. There is no 
affirmative evidence that he was engaged in bootlegging after his marriage to 
plaintiff. There is evidence that he was not. The evidence is insufficient to show 
conclusively that the insured intentionally concealed that fact for the purpose 
of deceiving or defrauding defendant, or that it, in fact, increased the risk. 

[9] 4. Defendant assigns as error the court’s ruling in sustaining plaintiff's 
objection to the following question asked of defendant’s district manager: “Do 
you know whether or not the company would have issued the policy to Mr. 
Domico if it had known that he had been a bootlegger?” 

The duties of the district manager were to supervise soliciting agents in his 
district and the members of his office force, and also to accept premiums paid 
directly to his office. He had nothing to do with the approval of applications. 
The court did not err in sustaining the objection. Mack v. Pacific Mut. Life 
Ins. Co., supra. 

We have considered all of the assignments of error and find no ground for 
reversal. 


Affirmed. 


SOVEREIGN CAMP, W. O. W., v. BEASLEY. No. 31094. 
Supreme Court of Mississippi, Division A. 
March 12, 1934. 
153 Southern Reporter 385. 
Syllabus by the Court. 

INSURANCE. 

Death from accidental taking of poisonous drug, including carbolic acid, 
held result of “external, violent and accidental means,” within double indemnity 
clause in fraternal life policy. 


(For other cases, see Insurance, Dec. Dig. § 791[2].) 


Appeal from Circuit Court, Chickasaw County; Thos. E. Pegram, Judge. 

Suit by Mrs. Maggie Beasley against Sovereign Camp, Woodmen of the 
World. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 





Allen v. National Life & Accident Ins. Co. 


T. L. Haman, of Houston, for appellant. 

J. H. Ford, of Houston, for appellee. 

SmitH, Chief Justice. 

This is a suit on a life insurance policy for $1,000 with a double indemnity 
clause providing for an insurance of $2,000 in event the death of the insured 
“resulted, directly and independently of all other cause, from bodily injury 
effected solely through external, violent and accidental means, * * * this double 
indemnity shall not apply if the member’s death resulted from self-destruction.” 
By another condition of the policy it was to be void in event of the death of 
the insured by his hand or act within two years of the date of its issuance. 

The insured died within two years of the issuance of the policy, and the 
jury were warranted in believing that he came to his death by accidentally swal- 
lowing carbolic acid. 

The evidence supports the verdict, and the instructions when read together 
seem to correctly announce the law of the case as to presumptions and burden 
of proof, as set forth in Jefferson Standard Life Insurance Co. v. Jefcoats, 164 
Miss. 659, 143 So. 842. 

The only contention of the appellant which requires a specific response is 
that death from the accidental taking of a poisonous drug is not within the 
double indemnity provision of the policy. That such a death is within that 
provision of the policy is supported by such a legion of authority as to make a 
citation thereof unnecessary. 

Affirmed. 


ALLEN v. NATIONAL LIFE & ACCIDENT INS. CO. No. 17957. 
Kansas City Court of Appeals. Missouri. 
Jan. 29, 1934. 
67 Southwestern Reporter (2d) 534. 
INSURANCE. 

Where nothing further remained to be done by insured, and insurer had 
wrongfully ceased to make periodic payments on account of total disability, insured 
could recover only for payments due when suit was filed, and not for com- 
mutated benefits based on life expectancy. 


(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Circuit Court, Jackson County; Ralph S. Latshaw, Judge. 

Action by Lizzie Allen against the National Life & Accident Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

McAllister, Humphrey, Pew & Broaddus, of Kansas City, for appellant. 

V. H. Monteil, of Kansas City, for respondent. 

BLaANp, Judge. 

This is an action upon two policies of insurance. There was a verdict and 
judgment in favor of plaintiff in the sum of $2,418.00. Defendant has appealed. 

One of the policies provided for the payment to plaintiff of weekly benefits 
in the sum of $5.00 per week for a period of twenty-six weeks in each year, 
in the event that plaintiff became totally disabled. The other provided for the 
payment of $1.00 per week during the same period under like conditions. 

Plaintiff alleged in her petition that she became totally disabled on October 
29th, 1927, and that she would continue to be so disabled during the remainder 
of her life. She asked judgment for the sum of $156.00 claimed to be due her 
at the time of the filing of the petition. She further alleged that in October, 
1929, defendant repudiated the contract and that she had an expectancy of life 
running 28.18 years; that she was entitled to recover, in addition to the sum 
of $156.00 due, the sum of $4,396.08, being the amount of the indemnity to accrue 
during her expectancy of life. 


The evidence shows that plaintiff was totally disabled as a result of an 
elevator accident. It was admitted that all premiums were duly paid and plain- 
tiff alleged in her petition that she had performed all of her duties under the 
policies. Defendant paid the benefits as they accrued for a period of six months 
after the accident, at which time it refused to make any further payments. 

In support of her case and over the objection of defendant, plaintiff intro- 
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duced an actuary and through him the American Insurance Tables of Mortality. 
The witness testified that these tables were based upon the expectancy of life 
of persons in good health and that the expectancy of a person of the age of 
plaintiff was 23.08 years. Defendant throughout the trial objected to any testi- 
mony relative to plaintiff’s condition after the institution of her suit. 


Defendant insists that the court erred in refusing its instructions One, Two 
and Three, in which instructions it was sought to limit the right of plaintiff's 
recovery for weekly benefits that were due when her suit was filed. 


It will thus be seen that this appeal involves the question as to whether 
the holder of a contract of insurance providing for periodic payments of benefits 
for disability is entitled to a commutation of such benefits which might become 
due in the future, on the ground that the insurance company has been guilty 
of an anticipatory breach of the contract, the determination of the future benefits 
being based on the life expectancy of the insured. The solution of the question 
presented depends upon a proper application of the rule announced in the leading 
case of Roehm v. Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953, which case 
has been followed in this state. See Leon v. Barnsdall Zinc Co., 309 Mo. 276, 
290, 274 S. W. 699. In those cases the rule is laid down that where the contract 
is mutually executory, at least in part, and there are interdependent covenants 
to be simultaneously performed, a repudiation or renunciation of the contract, 
on the part of one, covering the entire performance, before the time of per- 
formance, is such a breach as gives immediate right of action for the entire 
damages arising as a result of the breach; but where one party has completely 
executed his part of the contract and it is executory on the part of the other 
party only, or where the contract is unilateral or it is bilateral but contains an in- 
dependent promise, such as a contract with respect to the payment of money at 
specified times, in case of repudiation a suit may be maintained only for each in- 
stallment as it becomes due, or, if action is not brought until more than one in- 
stallment is due, then all that are due may be sued for in one action. See, also, 
State ex rel v. Fidelity & Deposit Co. (Mo. App.) 228 S. W. 865, 867. 

The question, therefore, is whether the indemnity contracted for in the pol- 
icies of insurance before us comes under the heading of mutually executory con- 
tracts or whether the contracts have been executed by one party. We think that 
these contracts of insurance come under the latter. Plaintiff has fully performed 
her part of the contracts and there remains nothing to be done except for defend- 
ant to pay the installments at the times specified. Puckett v. National Mutual An- 
nuity Ass’n, 134 Mo. App. 501, 114 S. W. 1039; Hardie v. Met. Life Ins. Co. (Mo. 
App.) 7 S.W.(2d) 746; Howard v. Benefit Ass’n of Ry. Employees, 239 Ky. 465, 
39 S.W.(2d) 657, 81 A. L. &. 375; Woods v. Prov. Life & Acc. Co., 240 Ky. 398, 
42 S.W.(2d) 499; Garbush v. Order of U. Com. Trav., 178 Minn. 535, 228 N. W. 
148; Atkinson v. R. R. Emp. Mut. Rel. Soc., 160 Tenn. 158, 22 S.W.(2d) 631; 
Metropolitan Life Ins. Co. v. Lambert, 157 Miss. 759, 128 So. 750; Baltimore & O. 
Relief Ass’n v. Post, 122 Pa. 579, 15 A. 885, 2 L. R. A. 44, 9 Am. St. Rep. 147; 
Donlen vy. Fid. & Cas. Co., 117 Misc. 414, 192 N. Y. S. 513; Mid-Continent Life 
Ins. Co. v. Walker, 28 Okl. 75, 260 P. 1109; State Life Ins. Co. v. Atkins (Tex. 
Civ. App.) 9 S.W.(2d) 290; New York Life Ins. Co. v. English, 96 Tex. 268, 72 
S. W. 58; Metropolitan Life Ins. Co. v. Day, 145 Ga. 425, 429, 89 S. E. 576; Green 
v. Inter-Ocean Cas. Co., 203 N. C. 767, 167 S. E. 38; Commercial Cas. Ins. Co. v. 
Campfield, 243 Ill. App. 453; 3 Williston on Contracts, pp. 2373, 2374; Washington 
County v. Williams (C. C. A.) 111 F. 801, 810; Moore v. Sec. Trust & L. Ins. Co. 
(C. C. A.) 168 F. 496; Parks v. Md. Cas. Co. (D. C.) 59 F.(2d) 736: Kithcart v. 
Met. Life Ins. Co. (D. C.) 1 F. Supp. 719; Wyll v. Pac. Mut. L. Ins. Co. (D. C.) 
3 F. Supp. 483; 1 C. J. pp. 515, 1148: 37 C. J. p. 657; 7 Cooley’s Briefs on Ins. (2d 
Ed.) 6614; Bonslett v. N. Y. L. Ins. Co. (Mo. Sup.) 190 S. W. 870, 875; State v. 
Fid. & Dep. Co. (Mo. App.) 228 S. W. 865, 867; Union R. R. & Transportation Co 
v. Traube, 59 Mo. 355, 362, 363; Thetford v. Assurance Corporation, 140 Mo. App. 
254, 124 S. W. 39. 

The objection to permitting recovery on the life expectancy of the insured on 
the theory that plaintiff became totally disabled is well stated in the case of How- 
oly Benefit Ass’n of Ry. Employees, supra, 239 Ky. 465, loc. cit. 658 of 39 S.W. 
(2 : 
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“The allegations of appellant's petition disclose the uncertain and speculative 
nature of the measure of damages he seeks to apply. He concedes that he is not 
entitled to recover upon the basis of the full expectation of life of a healthy per- 
son. “The liability of the appellee for illness indemnity ceases at the death of the 
insured which may occur at any time, and judgment for the present value of the 
monthly payments due under the policy until appellant’s death, and attempting to 
fix appellee’s true liability would be necessarily based on a speculative hypothesis. 
e* 

“Under a contract like this the appellant should not be permitted to recover 
payments which, by reason of his death or recovery from his illness, might never 
accrue. 


Also, to allow such a recovery would be in the teeth of the contract. 3 Willis- 
ton on Contracts, p. 2374. 

In support of the ruling that recovery could be had only for the installments 
as they fell due, under policies similar to this one, the court, in the Howard Case, 
cited, among others, two Missouri cases, to wit: Hardie v. Met. Life Ins. Co, (Mo. 
App.) 7 S.W.(2d) 746, supra, and Bonslett v. N. Y. Life Ins. Co. (Mo. Sup.) 190 
S. W. 870, supra. 

Plaintiff relies upon the case of Milburn v. Life Ins. Co., 209 Mo. App. 228, 234 
S. W. 378, decided by this court. In that case a death benefit of a definite amount 
was to be paid in annual installments covering a period of years. This court held 
that a judgment might be rendered for the full amount of the death benefit, in- 
cluding the installments which had not then matured. The present case might be 
distinguished from the Milburn Case, since in that case the amount involved under 
the policy therein was definite and it was merely a question whether such amount 
could be commuted into a lump sum, whereas, in the case now before us, the total 
amount that may ultimately prove to be due is highly speculative, since it is de- 
pendent upon the duration of the life of the insured. However, the decision in 
the Milburn Case, on the puint in controversy, is contrary to that of the Supreme 
Court in the case of Bonslett v. N. Y. Life Ins. Co., supra. Therefore, the Mil- 
turn Case, as to the point in question, must be overruled. 

In the Case of Rascoe (C. C. A.) 12 F.(2d) 693, cited by the plaintiff, the pol- 
icy provided that the plaintiff should furnish the company periodic medical re- 
ports concerning her condition and the probable duration of her disability. Similar 
clauses are found in the policies before us. The court permitted recovery for the 
past-due installments and also for the installments which would become due during 
insured’s life expectancy on the ground that the requirement that plaintiff furnish 
monthly medical reports or proofs made the contract executory as to her. This 
case was decided by a divided court and what was said in the dissenting opinion 
meets with our approval. It was there stated that the provision of the contract 
requiring plaintiff to furnish periodic proofs was a condition and not an obligation. 
The majority opinion in the Rascoe Case has been criticised by at least one Fed- 
eral Court (see Kithcart v. Met. Life Ins. Co., supra) and the Supreme Court of 
Minnesota has refused to follow it in the case of Garbush v. Order of United 
Travelers of Am., supra. We deem it wholly illogical, if not contrary to the de- 
cisions of this state and will not follow it. The cases of Pierce v. Tenn. Coal, 
Iron & R. R. Co., 173 U. S. 1, 19 S. Ct. 335, 43 L. Ed. 591; Parker v. Russell, 133 
Mass. 74; and Pakas v. Hollingshead, 184 N. Y. 211, 77 N. E. 40,3 L. R. A. (N. 
S.) 1042, 112 Am. St. Rep. 601, 6 Ann. Cas. 60, involve executory contracts or 
contracts with interdependent covenants to be simultaneously performed and are 
not in point. 


The judgment is reversed and the cause remanded. All concur. 


CENTRAL STATES LIFE INS. CO. v. EMPLOYERS’ INDEMNITY 
CORPORATION. No. 17956. 
Kansas City Court of Appeals Missouri. Jan. 8, 1934. 
Rehearing Denied Jan. 29, 1934. 
67 Southwestern Reporter (2d) 543. 
2. INSURANCE. 


In insurer’s action against reinsurer of excess liability under double indemnity 
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clause in life insurance policy, evidence held insufficient to establish accidental 
death of insured as basis for liability under double indemnity clause. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

3. INSURANCE. 

In insurer’s action against reinsurer of excess liability under double indemnity 
clause in life insurance policy, evidence held insufficient to establish that reinsurer 
knew of or participated in adjustment of liability so as to bind itself to pay pro- 
portionate share of loss. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

4. INSURANCE. 

Under provision in reinsurance contract insuring excess liability under double 
indemnity clause, in life insurance policy, requiring reinsurer to pay expenses 
where reinsured claim is adjusted or litigated, reinsurer held not liable for 
expenses, in absence of showing that claim was adjusted or litigated in accordance 
with contract. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Suit by the Central States Life Insurance Company against the Employers’ 
Indemnity Corporation. From a judgment in favor of the defendant, the plaintiff 
appeals. 

Affirmed. 

McAllister, Humphrey, Pew & Broaddus, of Kansas City, for appellant. 

Cowgill & Popham and John F. Cock, all of Kansas City, for respondent 

SHAIN, Presiding Judge. 

Central Life Insurance Company of St. Louis, Mo., a corporation, plaintiff 
herein, is a duly organized and duly authorized corporation under the laws of 
Missouri engaged in general old line life insurance with principal offices in St 
Leuis, Mo.; and the Employers’ Indemnity Corporation, of Kansas City, Mo., 
defendant herein, is a corporation organized and existing according to the laws of 
Missouri, engaged in the business of writing what is known as reinsurance con- 
tracts, with its principal office in Kansas City, Mo 

It appears from the evidence that the plaintiff issued insurance policies on the 
life of persons and provided therein double indemnity on condition that death 
occurred by certain kinds of accident. It is disclosed by the evidence that a con- 
tractual relation existed between the plaintiff and defendant, whereby defendant, 
for a consideration of $1.20 per thousand and the compliance by plaintiff with 
specified conditions, reinsured plaintiff as to death by accident to the amount of 
excess by reason of the double indemnity clause in plaintiff’s said policies. 

It appears that the plaintiff on January 16, 1924, issued its policy No. 58952 
to one Alejo D. Garcia, in the sum of $10,000 in event of death, with the further 
provision to pay double indemnity or $20,000 in the event of “accidental death” 
as defined in said policy. It is shown that all due steps were taken by plaintiff and 
accepted by defendant to constitute a reinsurance as to the amount of excess if 
the death was caused by accidental cause under the provisions of plaintiff’s policy 
that was issued by plaintiff to Garcia. The conditions of liability are fully set forth 
it: the aforesaid contract between plaintiff and defendant. Virginia Ramos Garcia, 
wife of the insured, is made the beneficiary in the plaintiff’s policy. 

It is shown by the record that on April 17, 1924, Alejo D. Garcia died and 
suspicions were indulged concerning the cause of his death. The plaintiff was 
notified by letter on April 22, 1924, and formal proof of death was made on April 
30, 1924, on plaintiff’s blank forms. 


Plaintiff notified the defendant of the death, and it appears that plaintiff kept 
defendant informed as to information coming to plaintiff. Due to the lack of 
information concerning the death, the defendant by letter suggested that plaintiff 
send a Mr. Lake, who it is admitted was an expert in matters of insurance inves- 
tigations, to make an investigation. This, the plaintiff finally did. It appears that 
Mr. Lake after investigating the matter made a settlement with the beneficiary 
for the sum of $7,000 and policy was surrendered and receipt of full acquittance 
given to plaintiff. The evidence discloses that Mr. Lake, who had on former 
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cccasions been employed in similar work by each of the companies, had full 
authority to make a final disposition and settlement as he did in this case. Mr. 
Lake testified that in making the settlement he acted for and on behalf of the 
company that sent him. It will be noted that in this case the defendant suggested 
to the plaintiff that it send Mr. Lake to make investigation and that the plaintiff 
did send Mr. Lake, and his testimony is to the effect that he acted in the matter 
for and on behalf of the plaintiff in making the settlement. 

Two letters were sent by defendant touching the sending of Mr. Lake. The 
first letter contained words as follows: “It would be my suggestion that you send 
Mr. Lake to San Antonio immediately to make investigation, if Mr. Lake is avail- 
able and you are still using him for your investigation work.” (Italics ours.) 
There appears to have been some delay in the matter, and the defendant later 
wrote as follows: “I am sorry that your committee on claims does not agree as to 
the advisability of putting Mr. lake on the case now as it is our view that the 
case is one that should have the personal attention of a man such as Mr. Lake 
and that since we could not afford to feel safe in closing the file until it had 
such attention and investigation.” (Italics ours.) 

Based upon conditions as briefly stated above, the plaintiff brings this action 
and seeks to recover for one-half the amount for which it settled, to wit, for 
$3,500, and for $346 expenses and $236.85 interest, making a total of $4,083.45. 

Trial was by the court, jury being waived. At the conclusion of plaintiff’s 
testimony, defendant offered, and the court gave, a peremptory instruction in the 
nature of a demurrer to plaintiff's evidence. Exception was taken by plaintiff and 
plaintiff took an involuntary nonsuit with leave to move to set the same aside. 
Whereupon the court gave judgment that plaintiff take nothing and gave judgment 
against the plaintiff for costs. 

In due time, plaintiff moved to set aside the involuntary nonsuit and for new 
nal. The same being overruled, plaintiff appeals. 

Opinion. 

Plaintiff assigns as error the court’s action in sustaining demurrer and com- 
nelling a nonsuit and further complains at the court’s refusal to set the nonsuit 
aside. 

In its brief the plaintiff submits five specifications under “Points and Authori- 
ties,” as follows: 

“T. The risk assumed is determined by the contract of reinsurance. 

IH. In order to avoid lability unless the loss exceeds a certain amount, the 
contract of reinsurance must so specifically provide. 

“IIT. The reinsurance contract in the instant case had no provision against 
liability unless and until plaintiff company had paid a certain amount. Under the 
facts and the terms of the contract the defendant is liable in this case. 

“ITV. The contract in question was one of insurance and not of indemnity. 

“V. The claim settled by Mr. Lake, representing both the plaintiff and defend- 
ant herein, was a claim for $20,000.00, no part of which had priority over any 
other part and each company was liable for $10,000.00 of said claim.” 

As to plaintiff's points one (1) and two (II) there seems to be no contro- 
Versy. 

The solution and answer of one question will embrace the consideration of 
all points presented. That question is: Was the settlement made by Mr. Lake 
such a settlement as attached liability on defendant under the contract of rein- 
surance in issue and facts shown in evidence? 

Another question not germane to the final conclusion as to the merits of the 
issue, as presented in the above question, is raised in the briefs filed herein. This 
question is presented by plaintiff on a contention that it is the duty of this court 
to reverse this case if it is disclosed by the record that the trial court, by what 
plaintiff terms were “declarations of law” by the court, decided the case on a 
wrong theory of law. 

In support of its theory the plaintiff cites Falvey v. Hicks, 315 Mo. 442, 286 
S. W. 385. In the Falvey Case title to real estate burdened with the question of 
a life estate was involved. In that case the court gave a long declaration of law 
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in the nature of an instruction to the court directing the court in making a finding 
of fact. This declaration authorized a finding for the plaintiff and disposed of the 
whole case and by its very meaning excluded a consideration of the evidence as to 
the existence of the life estate. Such a declaration, disposing of the whole case 
and leaving out of consideration an important issue, was clearly error. 

In the case before us no finding of fact and no declarations of law were asked 
hy either side. There appears in the printed record a running argument between 
counsel in which the court somewhat freely joined and gave expression of his 
opinion as to matters being discussed. At the close of this showing, the record 
proceeds: “Thereupon, after further arguments, on the said 13th day of October, 
1932, the same being the 28th day of the regular September Term, 1932, of said 
court, the following further proceedings were had and entered of record, to-wit :” 

Thereafter and without further argument, the court rendered his judgment in 
the cause. This running argument is contended by plaintiff to constitute declaration 
of law by the court. If the claim be sustained, there is nothing that was said by 
the court that would justify the application of the decision of the court in the 
Falvey Case, supra. 

We conclude, however, that what was said by the court was not a “declaration 
of law” within the meaning of that term as used by our courts. 

[1] In the Falvey Case, supra, the declaration of law covering as it did the 
whole case, there was no other theory upon which the appellate court could have 
sustained or rejected the judgment than that declared in the declaration, and that 
declaration being in error, the judgment was of course reversed. We find nothing 
in the record before us which gives exception to that well-established doctrine 
in this state, to the effect that it is the duty of an appellate court in cases where 
jury is waived and trial is by the court to sustain the judgment of the trial court, 
if for any reason disclosed in the record same should be sustained regardless of 
the fact that wrong reason had been assigned. 

Reverting to the real issue in this case, we set forth in hec verba the clauses 
in the reinsurance contract that the parties deem worthy to include in briefs filed. 

In plaintiff's (appellant’s) brief is found article 1, as follows: 

“This is a reinsurance by the corporation of certain accidental death risks of 
the reinsured under those provisions of its life insurance policies or endorsements 
thereto, providing benefits in addition to the face amount of said life insurance 
in event of the death of the insured by accidental means. The corporation will 
accept and carry for the reinsured the amounts hereinafter defined under all of 
its policies coming within the terms, limits and conditions hereinafter set forth. 

“This reinsurance shall not cover accidental death due to participation in 
aeronautics or military or naval service, either in time of peace or war.” 

Also article 2, as follows: “Whenever the reinsured issues its policy or re- 
newal thereof with ‘Additional Indemnity for Accidental Death’ provision, * * * 
providing for additional indemnity for accidental death of insured, such part of 
the liability of the reinsured up to and including $25,000.00 due wholly to said 
double indemnity provision as the reinsured desires to reinsure, shall be auto- 
matically reinsured in the Corporation subject to the provisions of Article 4 as 
to advices. If the reinsured desires reinsurance of such ‘additional indemnity for 
accidental death’ for more than said $25,000.00 in any one policy or upon any one 
life, such additional risk may be submitted to the corporation for its prompt con- 
sideration.” 

In the plaintiff’s reply brief is found paragraph 2 of article 7, as follows: 
“2. Adjustments. All claims shall be adjusted by the reinsured in its own name, 
but the corporation shall have the right to participate in the investigation and 
adjustment and engages to furnish its own expense competent, special adjustor 
to assist the reinsured whenever requested so to do; the corporation will promptly 
pay to the reinsured the amount due the claimant under such adjustments and 
settlements upon receipt of certified copies of complete claim papers including final 
release.” 

In defendant’s (respondent’s) brief is found article I, paragraph 1, as follows: 
“Article I. 1. This is a reinsurance by the corporation of certain accidental death 
risks of the reinsured under those provisions of its life insurance policies or 
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endorsements thereto providing benefits in addition to the face amount of said 
life insurance, in event of the death of the insured by accidental means. The 
corporation will accept and carry for the reinsured the amounts hereinafter defined, 
under = of its policies coming within the terms, limits and conditions hereinafter 
set rorth. 

Also, as to paragraph 2, as follows: “* * * and reinsurance shall be sub- 
ject to all of the terms and conditions of the forms of policies, or endorsements 
covered by this agreement, of which specimens are filed herewith and subscribed 
by the respective parties hereto.” 

Also, from article II, as follows: “1. Amounts Reinsured. Whenever the 
reinsured issued its policy or fenewal thereof with ‘Additional Indemnity for 
\ccidental Death’ provision, either in said policy or as an endorsement thereto, 
uron any form filed herewith, or upon any like form with similar terms approved 
iy the Corporation and providing for Additional Indemnity for accidental death 
of the insured, such part of the liability of the Reinsured up to and including 
$25,000.00, due wholly to said Double Indemnity Provision as the Reinsured 
desires to reinsure, shall be automatically reinsured in the Corporation, subject to 
the provisions of Article IV as to advices.” 

Also, from article VII, as follows: “It is expressly agreed that the corporation 
shall not participate in the adjustment of any claim against the reinsured on the 
straight life insurance provisions of its policies, but only in such claims as involve 
the element of accidental death of the reinsured.” 

We deem it to the betterment of a clear understanding of the issues presented 
that we include herein the double indemnity clause of the policy issued by plaintiff, 
which is as follows: “The additional sum payable in event of the accidental death 
of the insured shall be due if the Company receives due proof that such death 
occurred during the premium-paying period, before default in the payment of any 
premium, before the allowance of total and permanent Disability Benefits, and 
before attaining the age of sixty years, and that such death resulted directly and 
independently of all other causes from bodily injuries effected solely through 
external, violent and accidental causes occurring within ninety days from the date 
of the accident, and that there was evidence of such accidental death by a visible 
contusion or wound on the exterior of body, except in the case of drowning: 
provided that this Double Indemnity Benefit shall not be payable if the death of 
the insured shall result directly or indirectly, wholly or partly from physical or 
mental infirmities, poison, ptomaines, bacterial infections or from any disease, 
from suicide or any attempt thereat while sane or insane, from any violation of 
law by the insured, from bodily injuries received while the insured is engaged in 
military or naval service, from participation in aeronautics or sub-marine opera- 
tions, or from bodily injuries received outside of the continental United States.” 

The proofs of death were presented as evidence limited to the effect that 
contents be not considered as evidence of statements made therein. 


[2] The proofs of loss in effect state that the insured came to his death by 
reason of poison forceably caused to be taken by the insured by parties unknown. 
In the whole record before us, there is no evidence which can be declared to be 
evidence of the fact that in any manner substantiates the fact that the insured came 
to his death by any means which would place any liability for double indemnity 
upon the palintiff herein. It therefore follows that if any liability rests upon the 
defendant herein, it must be by some provisions of the reinsurance contract placing 
a liability on the defendant in case of compromise and settlement conducted and 
concluded as shown by the evidence in this case. The above, we conclude, presents 
the issue before us, and not the issue presented by the plaintiff as follows: “The 
only question involved in this appeal is whether or not plaintiff company was 
required to pay out more than $10,000.00 before it had a right to demand reim- 
bursement from the reinsuring company.” 

We have already declared it to be our conclusion that whether or not it be 
shown that the trial court came to its conclusions on the theory that no liability 
ae until after plaintiff had paid out more than $10,000, we are not concluded 
thereby. 


The plaintiff cites a line of cases involving the rights of the insured against 
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the reinsurance company in case of insolvency of the company reinsuring. Also, 
as to respective rights of the insurance company and reinsurance company as to 
liability of the reinsurer after meritorious defense has been made in cases where 
suit was brought resulting in judgment in favor of beneficiary of the deceased 
insured. All these cases present prime law, but as they have no application to ti 
issue, as we have defined same herein, we need not comment further as to the 
authorities cited. 

In its reply brief plaintiff cites again authority to the same effect as declared 
in the Falvey Case, discussed above. F 

From a careful study of the record in this case and after having eliminated 
issues raised in the briefs and assigned our reasons therefor, we conclude that the 
case resolves itself into one in which it becomes our plain duty to determine from 
the record whether or not the evidence, when directed to the issue. as defined 
above, sustains the judgment of the lower court. 

Undoubtedly, under its contract, the liability of the defendant rests only on 
accidental death, as provided for, and only as provided for, in plaintiff’s policy 
on the life of the insured. As there is no competent evidence shown to the effect 
that deceased met his death by an accident at all, then if defendant is liable, the 
lability must be based on some theory not specified in the contract but based 
upon its acts touching the settlement made by Mr. Lake. 

It is well to have directly before us the provisions of the reinsurance policy 
touching adjustment of claims, as follows: 

“2. Adjustments. All claims shall be adjusted by the reisured in its own name 
but the corporation shall have the right to participate in the investigation and 
adjustment and engages to furnish at its own expense competent, special adjuster 
to assist the remsured whenever requested so to do; the corporation will promptly 
pay to the reinsured the amount due the claimant under such adjustments and 
settlements upon receipt of certified copies of complete claim papers, including 
final release. 

“Tt is expressly agreed that the Corporation shall not participate in the adjust- 
ment of any claim against the reinsured on the straight life insurance provisions 
of its policies, but only in such claims as involve the element of accidental] death 
reinsured.”’ 

[3] Touching the question of liability attaching by reason of the claim 
issue, as based upon defendant’s conduct, we must go to the communications which 
passed between the parties and to the evidence of Mr. Lake. We have set forth 
ahove the parts of the communications and the evidence of Mr. Lake that are 
germane to the issue. We conclude that there is no evidence in the record from 
which we can find that defendant in any way knew, at the time of or participated 
in the adjustment, in [and] how made. At the most, the evidence but discloses that 
defendant advised plaintiff to make investigation and indorsed Mr. Lake as a 
competent man to make investigation. Mr. Lake testified to the effect that he 
made the adjustment for and on behalf of plaintiff. 

A careful study of the evidence leads the court to the conclusion that the 
defendant’s request to plaintiff resolves itself to one for an investigation that 
would give it information from which to determine as to its liability or nonliability 
to the end of closing their file on the case. 

We therefore conclude that under the facts as presented there is nothing in 
the contract of reinsurance and nothing shown as to defendant’s conduct whic! 
places any liability upon defendant. So concluding, we find that the record presents 
ample reason for us to sustain the judgment of the lower court. 

[4] An item of expense is asserted in the plaintiff’s petition. There is a pro- 
vision in the reinsurance contract wherein defendant agrees to pay expenses 
“where a claim reinsured hereunder is adjusted or litigated.’ As we have con- 
cluded there is presented no claim that was adjusted or litigated in accordance 
with the contract, we conclude no liability for expenses has been established herein 

The respondent in its brief cites a line of cases under the rule as laid down 
in 33 C. J. par. 747, p. 61, wherein the rule is expressed that the reinsurer is 
entitled to avail of every defense and every objection as a party originally sued 
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Our conclusions reached above makes it unnecessary for us to discuss the cases 
cited. 

For the reasons as set forth above, the judgment is affirmed. 

All concur. 


DUNNAVANT v. MOUNTAIN STATES LIFE INS. CO. No. 22746 
St. Louis Court of Appeals. Missouri. Feb. 6, 1934. 
As Modified on Denial of Rehearing Feb. 21, 1934. 
2. INSURANCE. 

Plaintiff's introduction of life policies designating her as beneficiary and 
insurer's admission of insuied’s death did not make prima facie case for jury, 
where plaintiff's evidence and admissions of pleadings established change of 
beneficiary and subsequent cancellation of policies, affirmatively pleaded in 
answer. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

3. INSURANCE. 

Original beneficiary suing on life policies could not attack subsequent release 

insurer's liabilitv, where her interest as beneficiary was abolished by valid 
change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. 

Where right to change beneficiary is reserved to insured in life policy, 
beneficiary may be changed without original beneficiary’s knowledge or consent, 
notwithstanding insured’s wife was beneficiary, unless insured has assigned all 
his rights or made complete gift of policy to beneficiary (Mo. St. Ann. § 5739, 
p. 4383). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. 

Insured’s estate has insurable interest in insured’s life so as to authorize 
nsured to substitute his estate as beneficiary in place of his wife. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

INSURANCE 

Evidence in beneficiary's action on life policies failed to establish that policies 
were taken out by beneficiary upon life of her husband. 

(For other cases, see Insurance, Dec. Dig. § 665{2].) 

§. INSURANCE 

That beneficiary paid premiums and retained life policies in her possession 
did not affect insured’s right to change beneficiary, where beneficiary’s pay- 

ents were voluntary and not pursuant to contract. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

G, INSURANCE. 

Mode prescribed by life policy for changing beneficiary may be waived by 
insurer where beneficiary has acquired no vested right in policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

10. INSURANCE. 

Insurer waived requirement of having change of beneficiary indorsed upon 
life policies where insurer furnished insured with blank form to fill out, took 
his affidavit regarding nonpossession of policies, and dispensed with necessity 
to surrender policies f 

(For other cases, see Insurance, Dec. Dig. § 587.) 

il. INSURANCE. 

3eneficiary could not complain that strict requirements for changing bene- 
iciary in life policies were not met, where insurer, knowing that beneficiary had 
paid premiums, was satisfied with steps taken in making change. : 

(For other cases, see Insurance, Dec. Dig. § 587.) 

12. INSURANCE. 

Evidence in original beneficiary's action on life policies established that 
insured had legal capacity to contract at time he changed beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
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13. INSURANCE. 

Change of beneficiary in life policies held valid, leaving original beneficiary, 
who paid premiums, without right as beneficiary under policies, where insured 
requested change year before it was effected and did not die until year after 
change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from St. Lous Circuit Court; M. Hartman, Judge. 

“Not to be published in State Reports.” 

Action by Mary W. Dunnavant against the Mountain States Life Insurance 
Company. From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

John P. Griffin and Benjamin Wolf, both of St. Louis, for appellant. 

Jones, Hocker, Sullivan, Gladney & Reeder, James C. Jones, Jr., and War- 
ren F. Drescher, Jr., all of St. Louis, for respondent. 

BENNICK, Commissioner. 

This is an action in two counts upon two policies of life insurance. Plain- 
tiff, the widow of the insured, has sued as the beneficiary designated in the 
policies at the time of their issuance; and the defense was put upon the ground 
of a change of beneficiary and subsequent cancellation of the policies. At the 
conclusion of all the evidence plaintiff was forced to take an involuntary nonsuit; 
and upon the refusal of the court to set the same aside, she has duly perfected 
acer appeal to this court. 

There is no dispute about the basic or ultimate facts of the case, most of 
which are either actually or in legal effect admitted upon the face of the plead- 
ings. Rather the controversy between the parties goes to the question of the 
legality of what was done, or else the motives which prompted the parties in 
the doing of it. 

On June 19, 1922, the two policies in suit, each for the face value of $1,000, 
were issued to plaintiff's husband, Robert P. Dunnavant, by the Liberty National 
Life Insurance Company, with its home office at Cape Girardeau, Mo. Each 
application was signed by the insured, and recited that the policy was for the 
benefit of Mary W. Dunnavant, his wife; and upon the issuance of the policies 
she was designated in both as the beneficiary. 


Thereafter the Liberty National Life Insurance Company merged with the 
Mountain States Life Insurance Company of Denver, Colo., the defendant herein; 
ard on August 18, 1924, defendant executed riders to be attached to the policies, 
assuming all liability thereunder. 

In each policy the right to change the beneficiary was reserved to the 
insured under the following provision: “The insured may change the beneficiary 
from the beneficiary named herein to anyone having a legal insurable interest 
in his life, by written request accompanied by this policy for endorsement thereon 
and the written request of the former beneficiary if required by law. Such 
change shall take effect when endorsed on the policy by the company, and shall 
be subject to all rights conferred by the previous assignment, if any.” 


Premiums were thereafter paid on the policies; plaintiff's own testimony 
being that she herself paid all premiums out of money which she earned by her 
labors, and that her husband himself had paid none of the premiums. Her 
evidence was further that the policies, when issued, were delivered to her at 
her home at 1406 Buchanan street in the city of St. Louis, where she was living 
with her husband; that she thereafter retained the policies, and had them in her 
possession at the time of the death of the insured; that she paid each quarterly 
premium upon receipt of notice from the company; and that the last premium 
paid by her was on September 15, 1924. When the time came for the next notice 
to arrive and none was received, plaintiff went to defendant’s St. Louis office 
and tendered payment of the usual quarterly premium, but defendant refused 
to accept the same, advising plaintiff that the policies had meanwhile been 
canceled. This was the first information plaintiff had of any claim or contention 
that the policies were no longer in full force and effect. 


As a matter of fact, all was evidently not entirely well in the Dunnavant 
household, though plaintiff did testify that there had been no family differences 
cither between her and her husband or between her and her step-children. Inci- 
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dentally plaintiff was the insured’s second wife, and there were children by 
both marriages. 

The evidence for plaintiff discloses that the insured had not been employed 
ior four years prior to the taking out of the policies, though about the time of 
their issuance he secured work with a stove company, and continued in its 
employ for some three or four months until a tubercular condition developed 
which forced him to cease all activities. In the spring of 1923 he entered Koch 
Hospital, where he remained until the following June, when he left the hospital 
and returned to his home. After a short time at home he left St. Louis and 
went to Imlay City, Mich., where he made his home with a niece for approxi- 
mately a year. 

It was on August 16, 1923, while he was living in Michigan, that the insured, 
by a letter to the Liberty National Life Insurance Company, requested a change 
of beneficiary over to his estate, giving as his reason the ill treatment which 
he and his children were receiving from plaintiff. Seemingly his purpose was 
to see that there would be a fund available to take care of his funeral expenses 
and to safeguard the interests of his children. However, there is no evidence 
of any action taken by the company in response to the insured’s letter; the 
delay being probably due to the confusion attending the merger of the Liberty 
National Life Insurance Company with defendant at about that time. 


In the fall of 1924 the insured returned to St. Louis and shortly thereafter 
entered the City Hospital from whence, after a couple of months, he was again 
transferred to Koch Hospital, where he remained until his death on October 9, 
1925. The evidence discloses that while he was in the hospital his breathing 
was difficult, and his weakness was such that he could scarcely speak above 
a whisper. However, there is not a hint in the record that his mental faculties 
were in any wise impaired so that he did not appreciate the consequences of 
everything that he did. 

In November, 1924, one Gaylord, an agent of defendant, who had learned 
irom the insured’s son that the insured was in the hospital, called upon the 
insured in company with the son relative to the status of the insurance. An 
older daughter and her husband, Mr. and Mrs. Samuel Thomas, were present 
in the room also. Evidently Gaylord’s call was in response to the insured’s 
letter from Michigan to the Liberty National Life Insurance Company, for he 
at once inquired of the insured why he had requested a change of beneficiary. 
According to the testimony of his son, Gaylord was also seeking a release of 
the company’s liability under the policies, and stated to the insured that if an 
agreement for the release was not obtained the matter would be taken into court. 

Nothing was definitely accomplished on this occasion, but on November 17, 
1924, upon printed forms of defendant, the insured made a formal request for a 
change of beneficiary over to his estate. On the following day, before a notary 
public stationed in the hospital, he made an affidavit to the effect that his polli- 
cies were lost; that after a thorough and diligent search he had been unable 
to locate them; and that the affidavit was being made for the purpose of having 
duplicate policies issued. 

Plaintiff argues that Gaylord knew at the time that the affidavit was made 
that its contents were false and that the policies were in plaintiff’s possession, 
but the record does not affirmatively disclose any such knowledge on his part. 
However, there is no contention that the change of beneficiary was indorsed 
upon the policies, and in fact it is conceded that no such indorsement was made. 
Neither were duplicate policies issued by the company; the reason undoubtedly 
heing that on November 25, 1924, one week after the making of the affidavit, the 
insured, by a written instrument likewise executed before a notary public, 
released defendant from all liability under the policies for and in consideration 


of the sum of $700. 


A written direction was given defendant on December 1, 1924, to pay the 
$700 over to Thomas, the insured’s son-in-law, with whom he had counseled 
regarding the terms of the settlement; and on the same day payment was made 
as directed. Thomas testified that the insured’s idea in effecting the settlement 
and in having the money turned over to him was to have a fund on hand so that 
the insured’s personal wants could be cared for during his lifetime, and his 
iuneral expenses be paid. 
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The issues in the case were made up by the affirmative defenses pleaded in 
the answer and the averments of the reply thereto. 

In its answer defendant set up the change of beneficiary in accordance 
«ith the power reserved to the insured in the policies, and the subsequent release 
£ defendant's liability under the policies upon the payment by the company of 
a sum equal to, and in fact in excess of, the then cash surrender value of the 
policies. 

By way of reply plaintiff alleged that the policies had been issued to her 
at her request and for her use and benefit; that she had paid all premiums 
thereon out of her own money; that the policies at all times, including the time 
of the death of the insured, were in her sole possession, charge, and control; 
that she was the legal holder of the policies, and no one but herself had the 
right to their possession or control, or the right to surrender them; and that 
the policies were not surrendered. 

She further alleged that the attempted change of beneficiary was solicited 
and brought about by defendant for the purpose and in the furtherance of a 
scheme to defeat and defraud plaintiff; that it was null and void for the reason 
that the attemped change was not to one having a legal insurable interest in 
the life of the insured, as the right to change the beneficiary was reserved in 
the policies; and that the attempt to change the beneficiary was part and parcel 
of defendant’s fraudulent scheme to obtain a release of its liability under the 
policies at a time when it knew that the insured was sick in the hospital and 
about to die. 

It was then alleged that the change of beneficiary and the release were 
executed by the insured when he was so weak physically and mentally that 
he did not understand the character or consequences of what he was doing; 
and that he was coerced into the same by threats on the part of defendant and 
its agent that suits would otherwise be brought to cancel the policies, when 
defendant and its agent knew that such suits could not be successfully main- 
tained on account of the incontestable clauses in the policies. 

Finally, plaintiff set up that the alleged release was void because, having 
paid all premiums on the policies out of her own money, she had a financial 
interest in the policies and was a creditor, so that the release was void as having 
heen executed with an intent to hinder, delay, and defraud a creditor. 

The result of the trial and plaintiff's appeal have already been noted at the 
outset of this opinion. 

Though plaintiff has chosen to present the merits of her appeal under some 
six assignments of error, the actual point at issue is the question of the propriety 
of the lower court’s holding that no case was made on the whole record for sub- 
mission to the jury. 

[1, 2] She argues at the outset that in no event did the demurrer lie because of 
defendant's admission of the death of the insured and her own introduction in evi- 
dence of the policies at all times in her posession, and in which she was designated 
as the beneficiary. In other words, her point is that a prima facie case was thereby 
made out for her, and that it was not thereafter within the legitimate province of 
the court to say as a matter of law that the same had been overcome and over- 
thrown. Obviously her contention is not well taken, since the actual issues in the 
case were raised by defendant’s pleaded affirmative defenses, namely, that there 
had been a valid and complete change of beneficiary, shortly followed by a release 
by the insured for a valuable consideration of all the defendant’s liability under the 
policies. Ordinarily it is true that in an action upon a policy of insurance the plain- 
tiff makes out a prima facie case for the jury in the manner now insisted upon, but 
it is nevertheless equally true that where the evidence for the plaintiff, coupled with 
any admissions on the face of the plaintiff’s pleadings, establishes the truth of the 
facts and allegations set up as new matter in the answer, and such evidence and ad- 
missions preclude a recovery by the plaintiff, then it becomes the duty of the trial 
court, as a matter of law, to direct a verdict for the defendant. Torrey v. Hardy 
(Mo. Sup.) 196 S. W. 1100; Epperson v. Elliott, 215 Mo. App. 123, 242 S. W. 1012. 

[3] Now, though there are the two affirmative defenses in the case as we have 
already pointed out, each sufficient in itself, if established, to bar plaintiff’s right 
to recover on the policies, it may be necessary for us to consider only the question 
of the legal efficacy of the purported change of beneficiary, for if such a change 
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was actually accomplished, then plaintiff, as the original beneficiary, is thereafter 
in no position to attack the subsequent release of all of defendant’s liability under 
the policies. In other words, if all of plaintiff’s interest in the policies was abol- 
ished and wiped out, then anything that the insured and the company may have 
afterwards done in regard to the continued existence of the policies was no longer 
of any concern to her in the capacity of original beneficiary. Under such circum- 
stances, it would be only the duly accredited representative of the insured’s es- 
tate, the newly designated beneficiary, who could raise the issue of fraud in con- 
nection with the insured’s surrender of the policies. 

[4] It is true that at the conclusion of all the evidence plaintiff did request a 
stay of proceedings until she might obtain a refusal of letters of administration 
from the probate court so as to have entitled her, as the widow, to collect the pro- 
ceeds of the policies; and that though no such stay was granted, the court, over 
defendant’s objection, announced that the case would be taken on submission as 
though such refusal of letters had been made. However, the fact remains that no 
such proceedings were had in the probate court, the only court of competent juris- 
diction to have entertained the same; and even assuming the situation to have been 
such that a refusal of letters might have been warranted upon proper request and 
showing in the probate court, plaintiff was clearly not entitled to alter the capacity 
in which she had sued and tried the case over defendant’s insistent objection to any 
such substitution of parties, when such amendment would have substantially changed 
both the claim and the defense. 

[5] As we view the record, this case presents no new legal questions for our 
determination. Where the right to change the beneficiary is not reserved in a life 
policy, the insured cannot make such a change without the beneficiary’s consent; 
but where, as here, the right is reserved to the insured, a change of beneficiary 
may be made, even without the original beneficiary’s knowledge or consent, unless 
the insured has meanwhile assigned all his rights or has made a complete gift of 
the policy to the beneficiary. Nor in the case of a wife who is designated as bene- 
ficiary is the situation in any wise altered by virtue of the provisions of section 
5739, R. S. 1929 (Mo. St. Ann. § 5739, p. 4383), which has to do with a policy is- 
sued for the benefit of a married woman and provides that upon the death of her 
husband the same shall inure to her separate benefit. Of course, the original bene- 
ficiary, notwithstanding the right reserved to the insured in his policy, does, upon 
discovering the attempted change of beneficiary, have such an interest in the pol- 
icy, though not a vested interest, as to entitle her to question the mental capacity 
of the insured to have made the change at the time it was made or attempted; 
this being for the reason that an attempted change is ineffectual if at the time 
thereof the insured was legally incapacitated to contract. In other words, if the 
attempted change is invalid and ineffectual for any reason, the rights of the orig- 
inal beneficiary are not affected, and the original designation remains in full force 
and effect. Fendler v. Roy (Mo. Sup.) 58 S.W.(2d) 459; 37 C. J. 583. 

[6| In this instance the insured purported to exercise the right which he 
had reserved to himself by designating his estate as the substituted beneficiary. 
Plaintiff questions the sufficiency of such designation upon the theory that it was 
not “to any one having a legal insurable interest in his life,” as the right and power 
of the insured to make the change were limited in the provision of the policy. In 
this she is mistaken. One has an insurable interest in his own life, which warrants 
him in taking out a policy thereon and in making the proceeds payable to his es- 
tate, which in a sense means to himself, as well as to any other person of his 
choosing. The change over to the insured’s estate, if otherwise effectual, was 
therefore not in derogation of the policy provision that a beneficiary must have had 
an insurable interest in the life of the insured, and plaintiff’s insistence to the con- 
trary stands for disapproval. Judson v. Walker, 155 Mo. 166, 188, 55 S. W. 1083; 
37 C. J. 390. 

[7, 8] Nor does the record bear out plaintiff's contention that the policies were 
taken out by her upon the life of her husband, rather than by him upon his own 
lite. The application was signed by him, and his signature to the receipt for the 
policies was identified by her. The most that can be said for her is that she paid 
the premiums and had the policies at all times in her. possession; but notwithstand- 
ing these facts, the right of the insured to have exercised the power to change the 
beneficiary was not affected, at least under the circumstances present in this case 
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where the payments by plaintiff were purely voluntary, and not in pursuance of any 
contract or agreement existing between her and the insured and supported by a 
valuable consideration. Masonic Benevolent Association v. Bunch, 109 Mo. 560, 
579, 19 S. W. 25; Grand Lodge Ancient Order of United Workmen of Missour;j 
v. McFadden, 213 Mo. 269, 111 S. W. 1172; Supreme Tent, Knights of the Macca- 
bees of the World v. Altmann, 134 Mo. App. 363, 114 S. W. 1107; 37 C. J. 580. 

[9] So far as regards the steps taken to effect the change of beneficiary, it 
is true that there was no indorsement of the same upon the policies; and plaintiff 
argues with much insistence that the change was therefore ineffectual for want of 
strict compliance with the provision of the policies that such indorsement be made. 
Plaintiff is right in suggesting that as a usual thing the mode prescribed by a pol- 
icy for making a change of beneficiary should be adhered to, since the power to 
exercise the right reserved is to be measured by the language creating the reserva- 
tion. Mutual Life Insurance Co. v. Burger (Mo. App.) 50 S.W.(2d) 765. How- 
ever, the strictness of such rule is primarily a limitation upon the power of the 
insured to exercise the right, and is designed solely for the company’s benefit, so as 
to lessen the opportunity for conflicting claimants to appear and lay claim to the 
fund, each under a show of right as the beneficiary of the insured’s final selection. 
And of course, being for the company’s benefit, the provision is one which may be 
waived by it, when, as here, the circumstances are such that the beneficiary has 
acquired no vested right in the policy. Grand Lodge Ancient Order of United 
Workmen of Missouri v. McFadden, supra; Frakes v. Brotherhood of Locomo- 
tive Firemen (Mo. App.) 204 S. W. 26; Mutual Life Insurance Co. v. Tuemler 
(Mo. App.) 251 S. W. 727; 37 C. J. 584586. 

[10, 11] We think the "evidence clearly demonstrates that the requirement for 
the indorsement of the change upon the policies was waived by defendant in this 
instance. Though it had the insured’s letter on file requesting the very change 
which was made, defendant elected to have certain further steps taken to the end 
that the change of beneficiary might be accomplished. It furnished the insured with 
a blank form to be filled out, and contemporaneously took his affidavit regarding 
his nonpossession of the policies; the latter being in lieu of his surrender of the 
policies for the indorsement to be made upon them. Conscious of the requirements 
of the policies, defendant saw fit to dispense with the necessity for their surrender, 
and it is logically to be inferred that plaintiff would not have turned them over 
for surrender in any event. The insured made his purpose entirely clear; he did 
everything that defendant requested him to do; and if defendant was satisfied with 
the steps that were taken, knowing, as it did, of the part that plaintiff had played 
in connection with the policies, it affords plaintiff no cause for complaint that the 
strict requirements of the policies were not otherwise adhered to. 

[12, 13] Of course, the above is true only if the insured possessed the legal 
capacity to contract at the time the change was made. That he had such capacity 
is not to be denied under the evidence. Conceding his physical weakness, we have 
already commented upon the lack of any evidence of loss of mental faculties. Nor 
is the transaction properly to be characterized as a deathbed scene, as painted by 
plaintiff's counsel in printed and oral argument. The change of beneficiary, which 
was at the insured’s own instance and not that of the company, was requested by 
the insured more than a year before it was accomplished, and he did not die until 
almost a year after the change was made. Under such circumstances, there is 
nothing for us to do but to hold that the change was legally effectuated, so as to 
have left plaintiff with no standing as to the beneficiary under the policies. 

Other points made by plaintiff in regard to the matter of the change of bene- 
ficiary, and not specifically adverted to herein, have heen considered and found to 
he without merit. 

It follows that the judgment rendered by the circuit court should be affirmed: 
and the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Becker and McCullen, JJ., concur. 

Hostetter, P. J., not sitting. 
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Scotten v. Metropolitan Life Ins. Co. 


SCOTTEN v. METROPOLITAN LIFE INS. CO. No. 17495. 
Kansas City Court of Appeals. Missouri. Jan. 29, 1934. 
68 Southwestern Reporter (2d) 60. 
1. INSURANCE. 

Life insurance policy, under entire contract including policy and application, 
held not effective until delivered to insured, and date of delivery and not date ‘of 
policy was annual anniversary date for payment of premium 

Application for life insurance policy provided that the insurer shall 
incur no liability under the application until it has been received, approv- 

ed, and the policy delivered to the insured and the full first premium 

paid to and accepted by the insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 136[1], 186[2].) 

2. INSURANCE. 

Insurer’s assertion that premium on life insurance policy was due one month 
before it was actually due, and that policy could not be revived unless insur- 
ability was shown, held wrongful, and reheved insured from thereafter paying 
or tendering premium to keep policy in force 

Life insurance policy was dated April 15, and contained provision 
allowing grace period of 31 days for payment of every premium after 

the first, during which period the insurance shall continue in force. The 

effective date of the policy, notwithstanding the date stated on the policy, 

was some time on or after May 15, at which time delivery of the policy 

was made. Within 31 days’ grace period allowed for payment of 

premium, the insurer wrote the insured a letter stating that he was 

allowing his policy to lapse because of the premium due April 15, which 

had not been paid, and that the insurance would not be revived unless 

the insured executed a health certificate showing his insurability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

6. INSURANCE. 

Course of dealing between insured and insurer under life insurance policy 
in matter of payment of annual premiums, reinstatements, and loans under policy, 
held not to have changed effective date of policy from day of delivery of policy 
to date of policy where not based on consideration. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

7. INSURANCE. 

Notice to insured that life insurance policy was placed on paid-up basis in 
stipulated amount upon default in payment of premiums held essential element of 
acquiescence, in absence of which insured was not estopped to assert that policy 
continued in force. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

8. INSURANCE. 

In action on life insurance policy, evidence held not to sufficiently establish 
that policy was placed on paid-up basis after alleged default in payment of 
premiums so as to warrant instructed verdict for paid-up value of policy. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Trimble, J., dissenting. 

Appeal from Circuit Court, Howard County; A. W. Walker, Judge. 

Suit by Winnie Lee Scotten against the Metropolitan Life Insurance Com- 
pany, Incorporated. From a judgment in favor of the plaintiff, the defendant 
uppeals. 

Judgment affirmed, and cause certified to the Supreme Court. 

William C. Michaels, of Kansas City, Hunter & Chamier, of Moberly, Le Roy 
A. Lincoln, of New York City, and Meservey, Michaels, Blackmar, Newkirk & 
Eager, of Kansas City, for appellant. 

Daniel C. Rogers, of Fayette, for respondent. 

CAMPBELL, Commissioner. 

_ Plaintiff's husband, Arnold W. Scotten, on April 15, 1919, applied to the 

defendant for insurance on his life in the sum of $5,000. The defendant ap- 
proved the application April 23, 1919, wrote the policy on the next day, and 
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forwarded it to its agent in Moberly, Mo., who later delivered it to the insured. 
The insured died March 1, 1930. Plaintiff, the beneficiary named in the policy, 
in due time made proof of death upon blanks furnished by the defendant, claim- 
ing therein that she was entitled to receive the amount named in the policy, 
$5,000. The defendant denied liability for the sum demanded, and thereupon 
plaintiff brought this smut, sceking to recover the amount of her demand with 
interest, penalties, and attorney’s fees. The trial of the cause resulted in a 
verdict and judgment for plaintiff in the sum of $4,176.79, from which the 
defendant has appealed. 


The application provided that the defendant shall incur no liability under it 
until it has been received, approved, and the policy delivered to the insured, 
and the full first premium stipulated in the policy paid to and accepted by the 
defendant. At the time the application was made, the applicant paid to defend- 
ant’s agent the sum of $36.90 “as advance payment.” It was stated in the policy, 
which was dated April 15, 1919, that it was issued in consideration of the 
application and of the payment of one-fourth annual premium of $34.85, and the 
payment of a like amount upon each 15th day of April, July, October, and 
January thereafter until tweuty full years’ premium shall have been paid or until 
the prior death of the insvred. The policy further provided that a grace of 
thirty-one days, without interest charge, shall be granted for the payment of 
every premium after the first, during which period the insurance shall continue 
in force, and that the policy and application “constitutes the entire contract 
between the parties.” 

In August 1919, the insured requested defendant to permit payment of 
premiums under the policy “beginning with April 15th, 1920, to be made annually, 
instead of one-fourth annually.” 

On April 21, 1920, the insured issued his check to the defendant in the sum 
of $139.05. In the receipt acknowledging payment of said sum, which receipt 
was attached to the check, it was recited that the check paid the annual 
premium due April 15, 1920. On April 20, 1921, the insured paid the annual 
premium with his check in the sum of $139.05, upon the face of which was 
written: “For insurance premium * * * due 4-15-21.” In each of the years 
1922, 1923, 1924, 1925, and 1926 the insured paid an annual premium in the sum 
of $139.05 upon the basis that the premium-paying date was April 15. On May 
20, 1925, insured signed an application “for restoration of policy,” in which it 
was stated that the “policy lapsed for the non-payment of the premium due 
April 15/25.” On July 9, 1926, the insured again made application in writing 
to “reinstate the above policy on my life, which policy lapsed for the non-pay- 
ment of the premium due April 15, 1926.” Under date of July 29, 1926, the 
insured and the insurer entcred into an agreement in writing by the terms of 
which the insurer loaned to the insured the sum of $614.10. The agreement 
provided that “the rate of interest on said loan shall be as stipulated in the 
policy, and the interest shall be payable annually on the anniversary of the 
policy, >” 

On June 7, 1927, the detendant wrote insured as follows: 

“Mr. Arnold W. Scotten, 
“R. F. D. No. 2, 
“Fayette, Mo. 

“Dear Mr. Scotten: 

“In checking over our records, we find that you are allowing your policy No. 
2266264-A to lapse for nonpayment of premium due April 15th in amount of 
$139.05. 

“As we feel sure this is just an oversight on your part, and you do not wish 
to lose the protection of this policy which you have carried for a number of 
years, we are attaching herewith a health form for you to complete by signing 
on the line marked by a cross, have your signature witnessed and answer all 
questions on the face of the form and return to us with a remittance of the 
over-due premium. 

“If, however, you are not in a position at this time to pay this premium in 
cash, a loan could be arranged for to take care of it if you will sign the enclosed 
loan form in ink on the line marked by a cross and have your signature witnessed, 
returning with your policy 
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“Trusting to hear from you at an early date, we are, 

“Yours truly, M. V. Joyce, Manager.” 

{1] The plaintiff contends that the premium-paying date was the day upon 
which the policy was delivered to the insured, and not April 15; that the policy 
was not delivered to the insured until May 15, 1919, or later, and hence it would 
not lapse until thirty-one days after May 15, 1927; that the defendant's letter 
of June 7 was a repudiation of the obligation imposed upon it in the contract of 
insurance and relieved the insured from thereafter paying or tendering premi- 
ums. The evidence relating to the date of delivery of the policy is not clear, 
but as the defendant in its original brief did not contend there was no evidence 
tending to show that the policy was not delivered until May 15 or later, we will 
proceed upon the theory there was evidence sufficient to allow the jury to deter- 
nine the question. Moreover, it was conclusively shown that the application 
was approved April 23, 1919, the policy written in New York City April 24, 1919, 
and we judicially know that it was not delivered earlier than April 26, 1919. 
Under the terms of the “entire contract” the policy was not effective until it 
was delivered to the insured, and the day of delivery, and not April 15, was 
its anniversary. This for the reason that the record disclosed beyond doubt 
that the parties intended that the payment of annual premium bought a year’s 
insurance. Halsey v. American Central Life Insurance Co., 258 Mo. 659, 167 
S. W. 951; Chestnut v. Security Mutual Life Insurance Co., 208 Mo. App. 130, 
232 S. W. 203; Newman y. John Hancock Mutual Life Insurance Co., 216 Mo. 
App. 180, 257 S. W. 190; Hampe v. Metropolitan Life Insurance Co. (Mo. App.) 
21 S.W.(2d) 926; Bigalke vy. Mutual Life Insurance Co. (Mo. App.) 34 5.W.(2d) 
1019; Doty v. Western & Southern Life Insurance Co., 223 Mo. App. 360, 16 
§.W.(2d) 712, 715. 

[2] The letter of June 7 told the insured in plain terms that he was allowing 
lus policy to lapse because the premium due April 15 in the sum of $139.05 had 
not been paid, and that the insurance would not be revived unless he executed a 
“health form.” Undoubtedly the defendant was at that time contending, as it 
iow contends, that a premium was due April 15 of each year. If May 15 of 
each year was in law and fact the due date of premium, the assertion of defend- 
ant that the premium was due April 15, which meant that the policy lapsed 
on May 16, and that it would not be revived unless insurability was shown, 
was wrongful and, in the circumstances shown, relieved the insured from there- 
after paying or tendering premium. 

[3] “The obligation of the contract being created, a denial of its existence 
is equivalent to a repudiation or renunciation of liability under it.” 13 C. J. 
655; Laswell v. National Handle Co., 147 Mo. App. 4497, 536, 538, 126 S. W. 969. 

The conduct of the defendant throughout the transaction as well as in the 
trial conclusively shows that it would not have accepted a premium at any 
time after May 16, 1927, unless insurability was shown. Therefore, the mere 
tender of premium at any time after May 16 would have been a vain thing. 


[4] “A tender is waived where the tenderee makes any declaration which 
amounts to a repudiation of the contract, or takes any position which would 
render a tender, so long as the position taken by him is maintained, a vain and 
idle ceremony.” 62 C. J. 658, 659; Smith v. Means, 170 Mo. App. 158, 171, 155 
S. W. 454. 

The defense in the trial was: (1) That the anniversary of the policy was 
April 15 because it was conclusively shown that at the time the application was 
made the defendant issued to the insured a binding receipt which provided that 
upon approval of the application and payment of the first full premium the 
insurance was effective as of April 15, 1919; (2) that the policy by its terms 
lapsed on May 16, 1927, for the nonpayment of premium due April 15, 1927, 
that insured failed within three months thereafter to exercise an option provided 
in the policy, and that in November, 1927, the defendant, in accordance with 
the terms of the policy, placed it on paid-up insurance in the amount of $334 
and notified the insured of its action; and (3) that the insured made no com- 
plaint “of any kind and acquiesced in all of defendant’s acts respecting said 
policy, and by reason of the facts aforesaid, plaintiff is estopped from question- 
ing the correctness of defendant's action in placing said policy on paid-up insur- 


ance for $334.00. ee 
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The claim of defendant that it was conclusively shown that a binding receipt 
was issued is based upon the evidence of its district manager, Joyce. He was 
shown a writing which counsel said was attached to the application and asked to 
state what it was. 

“A. This is a stub of the original receipt and part of the original binding 
receipt given to the applicant at the time the application is written. There was 
one stub we retain, and the other stub the receipt was given to the applicant, and 
this was attached to the application—the agent attached it to the application. 
» * * 

“Q. Have you a copy of such receipt as used? A. Well, similar. 

“Q. I show you Defendant’s Exhibit S, and will get you to state whether or 
not that is such a receipt as you speak of. A. Yes, sir. * * * 

“Q. Does your company now have copies of binding receipts such as was 
used in 1919? A. No, sir; we don’t use the number any more. * * * 

“Q. Now, when did you change the wording, if it was changed, from the 
binding receipt that was issued to Mr. Scotten, to this form you hand me? A. I 
don’t think the wording is used—I mean, changed any; however, I am not sure 
of that. * * * 

“Q. When was this type of receipt first used by the company? A. It was 
never in force—it would depend upon whether the man used it or not. He used 
an original receipt except the number—the binding receipt had a number on it. 

“QO. You tell the jury this so-called binding receipt you are offering is identi- 
cally like the one issued to Mr. Scotten? A. Not having a copy, but I would say 
if 1s the same, * * * 

“Q. When did you make the change as between the type of receipt issued to 
Mr. Scotten and this type of receipt showed here? A. I can’t answer that ques- 
tion. We had a book of binding receipts; they were not attached to the application, 
and the stub remained in the book. The receipt from the book was given to the 
applicant, and another stub corresponding with the number the applicant had and 
also the number remained in the stub book. If you will notice, the same amount 
is specified in the application. It says this: $36.90 is collected. * * * 

“Q. You say the wording was the same (referring to Defendant’s Exhibit 
SOS GAL eS apn Pe 

“Q. You had nothing to do with this policy, because you did not occupy that 
position at that time? <A. No, sir.” 

Exhibit S was a blank, unexecuted, binding receipt, in which it was recited 
that upon approval of the application and the payment of the full first premium 
the insurance shall be in force from the date of the application. 

It is apparent that the witness Joyce had no personal knowledge concerning 
the transaction, and that his testimony was based upon the practice of agents in 
taking applications. 

Moreover, the recital in the application to the effect that the policy was not 
effective until it was executed was, to say the least, inconsistent with the claim 
that a binding receipt was issued. The evidence tending to show that a binding 
receipt was issued was slight, not conclusive. There is another reason supporting 
the holding that it was not conclusively shown that a binding receipt was issued. 
The application was made to the defendant’s agent or agents in charge of its 
district office in Moberly, Mo. The defendant’s agent Price Packwood recommended 
approval of the application and issuance of the policy. The policy was issued to 
the credit of defendant’s agent W. H. Jones, Moberly, Mo. One or the other or 
both of defendant’s said agents knew whether or not a binding receipt was issued. 
Neither of them testified in the cause, nor was their absence explained. 

[5] The failure of defendant to call its said agents or explain its failure to do 
co raises a strong presumption that their testimony would have been unfavorable 
to it. Kame v. R. R. Co., 254 Mo. 175, 162 S. W. 240; Baker v. Chicago, Burling- 
ton & Quincy R. Co., 327 Mo. 986, 39 S.W.(2d) 535, 543. And it has been said 
that such a failure raises a presumption that the defense was not made in good 
faith. Bryant v. Lazarus, 235 Mo. 606, 612, 139 S. W. 558. 

The defendant argues that plaintiff's counsel has admitted in this court that 
a binding receipt was issued. This is based upon the following statement made in 
written argument filed in this court: “But, to satisfy appellant, we will say, let 
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the record show beyond doubt that a binding receipt was issued, and that the 
purported copy of it introduced by defendant (Abst. 143) was an exact and true 
copy of it. Still, it could have no effect upon the conclusion of the opinion already 
written. The plain reasoning of the situation, in the light of the ‘entire contract’ 
clause of the policy, will permit no different conclusion.” 

We do not believe counsel for plaintiff admitted, or intended to admit, that 
a binding receipt was issued. The quoted statement was intended to emphasize 
respondent’s contention that even though a binding receipt was issued, the plain- 
tiff was nevertheless entitled to recover. 

{6] The defendant further contends that the insured sought permission to 
pay premiums annually instead of quarterly, secured reinstatements of the policy 
on the basis that April 15 of each year was the premium-paying date, and that 
the parties by a course of dealing recognized that premiums were due April 15. 
This contention does not take into consideration the fact that insured in requesting 
permission to pay premiums annually instead of quarterly, in securing reinstate- 
ments of policy, and in obtaining loans, was exercising rights secured to him by 
the terms of the policy; nor does the contention take into consideration the 
defendant’s trial theory, namely, that it did in fact sell a year’s insurance in con- 
sideration of the payment of the four quarterly premiums mentioned in the policy. 
If a course of dealing and not the effective date of the policy determined the due 
dates of the premium payments, the defendant, according to its contention, in the 
absence of a binding receipt, sold eleven months’ insurance in return for the first 
four quarterly premiums. As stated above, the parties to the contract intended 
that the defendant granted a year’s insurance in return for the four quarterly 
premiums which were paid by the insured. Hence, the effective date of the policy 
was the day on which it was delivered, and a course of dealing not based on a 
consideration would not change that date. 

The course of dealing of the parties to the contract sued upon in the Bigalke 
Case, supra, was legally the same as the course of dealing of the parties to the 
contract involved in the instant case. 


[7] The defendant’s assistant manager testified in deposition that in November, 
1927, the defendant placed the policy on paid-up insurance in the amount of $334 
and that the insured was notified of the action taken. The notice, however, was 
not found in the effects of the insured after his death. There was oral evidence 
in defendant’s behalf that the insured made no complaint concerning the defend- 
ant’s action in placing the policy on paid-up insurance. The defendant argues that 
the failure of the insured to protest the action of the defendant in placing the 
policy on paid-up insurance estopped the plaintiff to question the correctness of 
the defendant’s said action. Were it conceded that the insured received the notice 
and acquiesced in the defendant’s action, the principle announced in the case of 
Dougherty v. Mutual Life Ins. Co., 226 Mo. App. 570, 44 S.W.(2d) 206, would 
apply. But notice to the insured of defendant’s action in respect to the policy was 
an essential element of acquiescence, absent which there was no estoppel. The 
defendant insists that the evidence conclusively shows that in Novmber, 1927, it 
placed the policy on paid-up insurance; that it notified insured of its action: and 
that he acquiesced therein. The jury was not bound to believe defendant’s evidence 
tending to show that notice was given to the insured. The trier of the fact could 
believe or disbelieve defendant’s evidence in respect to the notice. 


Nor were the jury required to believe the defendant in November, 1927, 
placed the policy on paid-up insurance. The assistant section head of the mathe- 
matical section of actuarial division of the defendant testified in deposition that 
the paid-up value of the policy under its terms was $36. And: “Q. At the time 
that this policy lapsed, what action was taken by the Metropolitan Life Insurance 
Company? A. The policy was placed on paid-up for $334.00.” The defendant 
claimed the policy lapsed on May 16, 1927. If, at that time, the defendant placed 
it on paid-up insurance, the act was a repudiation of the contract even on defend- 
ant’s theory. 

[8] The defendant at the close of the evidence requested the court to instruct 
the jury to return a verdict for the plaintiff in the amount of $404.61. The instruc- 
tion was refused. The defendant says that it was entitled to the instruction for 
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the reason that in November, 1927, it placed the policy on paid-up insurance in 
the amount of $334, which plus dividends was the sum of $404.61. At the time the 
application was made, the insured paid defendant the sum of $36.90. On August 
20, 1919, the insured paid to the defendant the sum of $110.70. The policy said 
that the premium for the first year was $139.40, a sum $8.20 less than the amount 
actually paid. This latter sum was not taken into consideration in computing the 
amount owing to the plaintiff. There was also introduced in evidence by the plain- 
tiff a receipt executed by the defendant ir: which the defendant acknowledged 
receipt of premium due October 15, 1919, in the sum of $72.35. The receipt was 
not explained by any one having personal knowledge concerning it. But be that 
as it may, the defendant undoubtedly received in the year 1919 the sum of $8.20 
more than it was entitled to have under the terms of the contract, and for that 
reason, among others, the instruction was properly refused. 

Complaints of other instructions given, refused, and modified are based on the 
theory that as a matter of law the due date of premium was April 15 of each 
year; that the insured acquiesced in and agreed to the action of the defendant in 
placing the policy on paid-up insurance; that the insured was in default, and the 
action of the defendant in continuing the policy was according to its terms, “and 
there was no evidence of a wrongful lapse.” Having determined that these ques- 
tions were for the attention of the jury, we hold that the instructions were not - 
erroneous for the reasons assigned. 

The judgment is affirmed. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

Bland, J., concurs. 

Shain, P. J., concurs in separate opinion. 

Trimble, J., dissents in separate opinion, and asks that the cause be certified 
to the Supreme Court of Missouri, which is accordingly done. 


SULLIVAN v. METROPOLITAN LIFE INS. CO. No. 7169. 
Supreme Court of Montana. Feb. 23, 1934. 
Rehearing Denied March 3, 1934. 
29 Pacific Reporter (2d) 1046. 
2. INSURANCE. 

Fact that injury resulted from cause exempting insurer under accident pol- 
icy is generally affirmative defense to be alleged in answer rather than negatived in 
complaint. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

3. INSURANCE. a 

Complaint stated cause of action for accidental death benefit under life policies 
notwithstanding omission to negative exception whereby benefit would be reduced 
one-half. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

9. INSURANCE. 

Under life policy precluding accidental death benefit if disease or bodily in- 
firmity contributes to death, insurer is liable if there is no active disease but merely 
frail general condition. 

If there is no active disease but merely a frail general condition, 

so that the powers of resistance are easily overcome, or merely a tendency 

to disease which is started up and made operative, resulting in death, then 

there may be recovery, even though the accident would not have caused 

that effect upon a healthy person in a normal state. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

10. INSURANCE. 

Death from cerebral hemorrhage allegedly produced by fall held contributed to 
bv arteriosclerosis within life policies, precluding accidental death benefit. 

Life policies in question provided that no accidental death benefit 
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would be paid if death “is caused or contributed to, directly or indirectly, 
or wholly or partially, by disease, or by bodily or mental infirmity.” 
(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Silver Bow County; Frank L. Riley, Judge. 

Action by Pernie Sullivan against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Remanded, with direction. 

Charles R. Leonard and W. D. Kyle, both of Butte, for appellant. 

H. L. Maury and A. G. Shone, both of Butte, for respondent. 

ANDERSON, Justice. 

This action was brought to recover on what is equivalent to a double indem- 
nity provision of three life insurance policies by plaintiff, the beneficiary named 
therein. 

James J. Sullivan at the time of his death on July 19, 1932, was the insured in 
these policies, dated, respectively, October 4, 1920, May 19, 1924, and March 17, 
1930; the amount of the insurance on these policies was, respectively, $444, $168, 
and $240. The face amount of each of these policies was paid subsequent to his 
death and before the commencement of this action. 

The defendant company, on January 2, 1929, by voluntary announcement in 
writing, gave the insured under these policies certain additional beneficial pro- 
visions, which writing became part of each of the policies in question. The per- 
tinent portions thereof are as follows: “Upon receipt of due proof that the in- 
sured, after attaining the age of 15 and prior to attaining the age of 70, has sus- 
tained, after the date of this policy, bodily injuries, solely through external, vio- 
lent and accidental means, resulting, directly and independently of all other causes, 
in the death of the insured within ninety days from the date of the bodily injuries, 
* * * the company will pay in addition to any other sums due under this policy 
and subject to the provisions of this policy an accidental death benefit equal to the 
face amount of insurance then payable at death, except that if such bodily injur- 
ies are sustained by the insured while employed in or on the premises of any open 
pit or underground mine * * * shall be only one-half of the face amount of in- 
surance then payable at death. * * * No accidental death benefit will be paid if 
the death of the insured is the result of self-destruction, whether sane or insane, 
nor if death is caused or contributed to, directly or indirectly, or wholly or par- 
tially, by disease, or by bodily or mental infirmity.” 

The insured was employed as a watchman for a number of years by the Ana- 
conda Copper Mining Company, on the Modoc Extension mining claim, on which 
were located precipitating tanks and other surface improvements. Underground 
mining operations were engaged in on ‘the particular claim, but there was no pit 
or shaft on the claim where the insured was employed connecting with the under- 
ground workings. The mining operations on the claim were conducted from a 
shaft or shafts located on other properties of the mining company. The workings 
on the claim in question were reached by underground tunnels and drifts from 
other mining claims. 

On June 14, 1932, the insured was to report for duty at 10 o'clock p. m. Dur- 
ing the evening preceding he was assisting his son and friends of the latter in the 
construction of a tennis court near their homes, performing manual labor. At 
this time the insured was 64 years of age. The evidence is in dispute as to whether 
his health prior to that date had been good. However, he had not required medical 
attention. It appears that on this evening shortly before 10 o’clock the insured 
left home in company with his son and his two friends who were desirous of se- 
curing some pipe to be used, as posts for the supports of a tennis net on the court 
then under construction and lime to be used in the preparation of the same. It 
was thought these materials could be obtained on the claim where the insured was 
performing the duties of watchman. These parties left the home of the insured 
and stopped at the gateway to the Leonard mine, where the father left the automo- 
bile, as it was necessary for him to report at this mine for duty; it being con- 
templated that he would walk across the inclosure of the Leonard mine and meet 
his son and companions at the precipitating tanks, or near there, located on the 
Modoc Extension claim. The other occupants of the automobile proceeded over 
a different route from that pursued by the father to reach the precipitating tanks, 
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consuming, as was testified, about five minutes in this operation. On arriving at 
the appointed place, they left the automobile some little distance from the tanks 
and proceeded to enter what is described as a “shack,” to await the coming of the 
insured. To reach this point the insured had to travel a distance of 1,700 feet; 
over this route the elevation increased 150 feet. The son remained in the “shack,” 
as testified to by him on direct examination, not over ten minutes, and on cross- 
examination he said he remained there for about two minutes. Thereupon he left 
the “shack” and found his father lying on top of a piece of sheet metal, which was 
described as resting one end on the ground and the other end on a railroad track 
or ties about ten inches above the ground. This piece of sheet metal was testified 
to as having been of the following dimensions: Four and one-half feet long, one- 
half foot wide and one-half inch thick. The insured, when found, was lying face 
downward and attempting to arise. The son turned him over. He was permitted 
to testify over objection that his father said, immediately thereafter, “I fell.” The 
son further testified that he then ran about 25 feet and called to his companions in 
the “shack,” about 75 feet from where the insured lay, for assistance, ran back to 
his father who, he testified, over objection, immediately said: “I fell over this 
piece of sheet iron. I didn’t see it.” The two boys in the party with the son of 
the insured answered the call and assisted in placing the insured upon a platform 
in close proximity to the “shack”; they thereupon left the father and son together 
and proceeded for the automobile, and, in order to bring the automobile to the plat- 
form, some five minutes of time were consumed. During this interval, as tes- 
tified to by the son, his father was sitting on the platform with his feet hanging 
toward the ground, and while sitting there he fell forward into his son’s arms, and 
he let the father down onto the ground. About this time one Clyde Lucas and 
two other men passing by assisted in removing the insured into the “shack.” After 
the departure of Lucas and his companions, the boys returned with the car, and 
the insured was removed to his home in the automobile. Dr. Person was called 
that night and found that the insured was suffering from a cerebral hemorrhage. 
Dr. Torkelson was called the day following and examined the insured. The insured 
died on June 19, 1932, from a cerebral hemorrhage. 


It was the theory of the plaintiff on the trial of the case that the insured fell 
over the sheet metal, causing the cerebral hemorrhage. Dr. Torkelson testified 
that in his opinion the fall caused the hemorrhage, for the reason that the insured 
was not immediately rendered unconscious at the time he was found by his son, 
and expressed the belief that, had the hemorrhage preceded the fall, the rupture 
of the blood vessel in the brain of the insured would have been increased by the 
fall so as to render him immediately unconscious. 


Dr. Person testified on behalf of the defendant, and expressed the opinion that 
the hemorrhage preceded the fall, and assigned as the principal reason for his con- 
clusion that such hemorrhages usually occurred in such manner. He further testi- 
fied that at the time of his examination the insured was suffering from high blood 
pressure which would have been higher before the rupture of the blood vessel oc- 
curred. It was generally conceded by the medical witnesses that the insured was 
suffering at that time from arteriosclerosis or hardening of the arteries. No au- 
topsy was performed. 

The trial of the case resulted in a verdict for plaintiff for the face amount of 
the policies. Judgment was entered accordingly. The appeal is from the judgment. 


The defendant demurred generally to the complaint, which demurrer was over- 
ruled, and objection was made to the sufficiency of the complaint at the outset 
of the trial upon the ground that it did not state facts sufficient to constitute a 
cause of action, which objection was overruled. Defendant has assigned these 
rulings as error. It contends that, the plaintiff having failed to negative the ex- 
ception, namely that, as provided by the policies, if the insured was employed in or 
on the premises of any open pit or underground mine, then the accidental benefit 
would be reduced one-half, the complaint was insufficient. The complaint did not 
negative this exception. Under it, if it applied, the defendant company was not 
relieved from all liability for accidental death, but its liability was reduced by 
one-half. i . 

{1] The rule is that the allegations of a complaint are sufficient as to substance 
if a cause of action is stated therein upon any theory. Reed v. Woodmen of the 
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World, 94 Mont. 374, 22 P.(2d) 819, and cases there cited. If the plaintiff had, 
instead of negativing the exception, by appropriate allegation disclosed on the face 
of her complaint the fact that at the time alleged the insured was employed in or 
on the premises of an underground mine, the amount she might recover would be 


thereby reduced one-half, but nevertheless the complaint would state a cause of 
action, though for the lesser amount. 


[2] The general rule in actions on accident insurance policies is that the person 
seeking to recover need not allege that the death or injury of the insured did not 
result from any of the causes which by the terms of the policy would relieve the 
insurer from liability thereunder. The fact that the death or injury resulted from 
such cause is a matter of affirmative defense and must be alleged by the insurer 
in its answer. Starr v. AXtna Life Ins. Co., 41 Wash. 199, 83 P. 113, 4 L. R. A. 
(N. S.) 636; Couch on Insurance, p. 6832. Compare Commonwealth Public Ser- 
vice Co. v. City of Deer Lodge, 95 Mont. , 28 P.(2d) 472. 

[3] Obviously, the above contention is without merit. 

The court, over objection, permitted Sullivan, Jr., to testify as to the state- 
ments made by his father above recited. Counsel for the defendant objected to 
the admission of these statements on the ground that they weré hearsay and no 
part of the res geste. Admittedly the only theory upon which this testimony 
could be admitted was that the statements were a part of the res geste. Error is 
specified on the admission of this testimony. 


[4-6] “Res geste are the circumstances, facts, and declarations which grow out 
of the main fact, are contemporaneous with it, and serve to illustrate its charac- 
ter.’ State v. Broadwater, 75 Mont. 350, 243 P. 587, 589. Declarations made while 
the mind of the speaker is laboring under the excitement aroused by the accident, 
before there was time to reflect and fabricate, are admissible. Such statements 
need not be entirely contemporaneous with the main incident; they may be in the 
form of narrative. Yet, if circumstances show they were made while the excite- 
ment produced by the incident still dominated the mind and was a producing cause, 
they are nevertheless part of the main event and competent. On the contrary, if 
they are in fact mere narrative, they are not competent. Callahan v. Chicago, B. 
& Q. R. R. Co., 47 Mont. 401, 133 P. 687, 47 L. R. A. (N. S.) 587. Whenever a 
question of fact arises upon conflicting evidence as to whether declarations are a 
part of the res geste or depends upon contradictory inferences, either of which 
may fairly be drawn from such evidence, the solution of the question of admis- 
sibility of the evidence must be in every case be left largely to the sound legal dis- 
cretion of the trial court, subject to review only in case of manifest abuse. Calla- 
han Case, supra. 

There is no direct evidence as to the length of time between the fall of the 
insured and the making of the declarations in question. If we assume that the in- 
' sured proceeded, after leaving the automobile, at the rate of three miles per hour, 

approximately six minutes would have been consumed by him in reaching the point 
where he fell: and, if his son was correct in stating on cross-examination that he 
remained in the “shack” only two minutes, then he reached his father in seven or 
eight minutes after he last saw him; or, if the time he remained in the “shack” was 
more nearly as testified to on direct examination, then nearly fifteen minutes 
elapsed between the time he left his father at the gate of the Leonard mine and 
when he found him. If the insured proceeded at the rate of two miles an hour, 
approximately ten minutes would have been consumed by him in going from the 
gate of the mine to the place where he fell. Hence the statements were made at 
any time from one to nine minutes following the fall. 

_ Cases from other jurisdictions are not in accord as to the admissibility of 
similar declarations, and may be divided into three classes: (1) Where the state- 
ments are made contemporaneously with the accident; (2) where it appears that 
they were uttered after the lapse of so brief an interval and in such connection 
with the principal transaction as to form a legitimate part of it; (3) where under 
the facts and circumstances, it appeared that they had’ been made at a more remote 
time but without sufficient lapse of time to permit of fabrication. Murray v. Rail- 
road, 72 N. H. 32, 54 A. 289, 61 L. R. A. 495, 101 Am. St. Rep. 660. This court 
has heretofore, as noted above in the case of Callahan v. Chicago, etc., R. R. Co., 
adopted the more liberal rule; hence authorities may be found in many jurisdictions 





106 The Insurance Law Journal, Vol. 8&3 [July. 1934 


which are not in accord with that decision. Statements similar to those made in 
the instant case have been held properly admissible. Greenlee v. Kansas City 
Casualty Co., 192 Mo. App. 303, 182 S. W. 138; Murray v. Railroad, supra. 


[7] The element of time elapsing after the accident and before the utterance 
sought to be proved is not decisive, but important. No precise rule has been, nor 
can be, formulated for determining what statements are a part of the res geste; 
consequently, each case is in a sense a law unto itself and must be decided on its 
particular facts, so that precedents are valuable more for the purpose of illustra- 
tion than for establishment of a rule which may be generally followed. 8 Couch 
on Insurance, p. 7122; Denver & Rio Grande R. Co. v. Roller (C. C. A.) 100 F. 
738, 49 L. R. A. 77; Flannagan v. Provident Life & Ace. Ins. Co. (C. C. A.) 22 
F.(2d) 136. 7 

In Eby v. Travelers’ Insurance Co., 258 Pa. 525, 102 A. 209, a declaration 
made from ten to fifteen minutes after the accident and as soon as the insured 
was able to speak was held properly admissible. A statement made from two 
to three minutes after the accident was held properly admitted in the case of 
Meyer v. Travelers’ Insurance Co., 130 Minn. 242, 153 N. W. 523. A statement 
made from two to three minutes after the accident, but not at the place of its 
occurrence, was held to be properly admissible in Ellis v. Interstate B. & M. 
Ass’n, 183 Iowa, 1279, 168 N. W. 212, L. R. A. 1918F, 414. Declarations made 
from ten to thirty minutes after the accident were held inadmissible in the case 
of Vicksburg & Meridan R. R. Co. v. O’Brien, 119 U. S. 99, 7 S. Ct. 118, 30 
L. Ed. 299. A statement made from thirty to forty minutes after the accident 
was held inadmissible in International Travelers’ Ass’n v. Griffing (Tex. Civ. 
App.) 264 S. W. 263. A statement made from fifteen to thirty minutes after 
the accident was held inadmissible in the case of Missouri State Life Ins. Co. 
vy. Makiver (C. C. A.) 4 F.(2d) 185. A statement made in a short time after 
the accident as the result of repeated questions was held to be properly excluded 
in the discretion of the court. Landau v. Travelers’ Ins. Co., 305 Mo. 563, 267 
S. W. 376. Mr. Chief Justice Bleckley of the Georgia Supreme Court said: 
“What the law altogether distrusts is not after-speech, but after-thought.” 
Travelers’ Ins. Co. v. Sheppard, 85 Ga. 751, 12 S. E. 18, 26. 


[8] The statements made in this case by the insured were not in response 
to any inquiry, but apparently were his spontaneous declarations. The exact 
time intervening between his fall and the statement is not capable of determina- 
tion from the testimony, although it does appear that it was not more remote 
than it was with reference to statements made in some of the illustrative cases 
holding such declarations admissible. We therefore conclude that we are unable 
to say, as a matter of law, that the trial court abused its sound judicial discretion 
in the admission of this testimony. 

Defendant contends that error was committed by the trial court in denying 
its motion for a directed verdict and in refusing to give certain offered instruc- 
tions which, under the facts, would have been equivalent to directing a verdict. 
This contention finds its basis in the following provision of the voluntary announce- 
ment which became a part of the insurance policies, the material portion of which 
is as follows: “No accidental death benefit will be paid if the death of the insured 
is * * * caused or contributed to directly or indirectly or wholly or partially, 
hy disease or by bodily or mental infirmity.” 

It is conceded by Dr. Torkelson, the witness who testified most favorablv 
to the plaintiff, that the insured “did have some disease of the blood vessels 
such as sclerosis, which leaves the blood vessels more brittle. He evidently had 
a sclerosis. He had a high blood pressure of some sort, or a disease of the 
blood vessels that goes along with old age.” We gather from the testimony 
of Dr. Torkelson that had a man falling under like conditions as is contended 
the insured fell, who was not suffering from a sclerosed condition, in all prob- 
ability no hemorrhage would have resulted. It is conceded by all that. th: 
ummediate cause of death of the insured was a hemorrhage in his brain 

Plaintiff's theory of the case is that the fall caused a rupture of the blood 


vessels of the brain, and that, although these blood vessels were sclerosed, had 
the insured not fallen, his death would not have ensued. And it was testified 
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that, had there been no fall, in all probability the insured might have lived for 
a number of years, although suffering from arteriosclerosis. 

The theory of the defendant is that, had the plaintiff been free from this 
condition, even though he fell as testified to, death would not have resulted, 
and that therefore the sclerosed condition of the insured’s arteries was a con- 
tributing cause of his death, and hence the defendant was not liable under the 
provisions of the policies above quoted. 

It is not the province of courts to make contracts for parties sui juris, but 
rather to interpret and enforce them as made by the parties themselves in accord- 
ance with their terms, when legitimate and based upon a valid consideration. 
W. T. Rawleigh Co. v. Washburn, 80 Mont. 308, 260 P. 1039; Frank v. Butte 
& Boulder M. & L. Co., 48 Mont. 83, 135 P. 904; Pearce v. Metropolitan Life 
Ins. Co. 57 Mont. 79, 186 P. 687; State Bank of Darby v. Pew, 59 Mont. 144, 
195 P. 852; Nielson v. Hendrickson, 63 Mont. 518, 210 P. 905; Emerson-Brant- 
ingham Implement Co. v. Raugstad, 65 Mont. 297, 211 P. 305; General Fire Extin- 
guisher Co. v. Northwestern Auto Supply Co., 65 Mont. 371, 211 P. 308; Fitz- 
gerald v. Eisenhauer, 62 Mont. 582, 206 P. 685; Ebeling v. Bankers’ Casualty 
Co., 61 Mont. 58, 201 P. 284, 22 A. L. R. 777. 

Some courts hold the fact that the arteries of the insured were sclerotic 
will not bring death within an exception of liability for death resulting wholly 
or partially, directly or indirectly, from disease or bodily infirmity, if they were 
not more so than was natural to a man of his age, although a bodily injury 
would more likely be fatal than if his arteries were not sclerotic (Lickleider v. 
Jowa, etc.. Ass’n, 184 Iowa, 434, 166 N. W. 363, 168 N. W. 884, 3 A. L. R. 1298: 
Moon v. Order of United Commercial Travelers, 96 Neb. 65, 146 N. W. 1037, 
52 L. R. A. [N. S.] 1203, Ann. Cas. 1916B, 222; Hooper v. Standard Life & 
Ace. Co., 166 Mo. App. 209, 148 S. W. 116), although under other decisions a 
sclerotic condition has been held to relieve the insurer of liability (Commercial 
T. M. Acc. Ass’n v. Fulton, 24 C. C. A. 654, 79 F. 423; Maryland Casualty Co. 
v. Morrow, 213 F. 599, 130 C. C. A. 179, 52 L. R. A. [N. S.] 1213; Binder v. 
National M. Acc. Ass’n, 127 Iowa, 25, 102 N. W. 190). None of these decisions 
gives consideration to the exact phraseology employed in the insurance contracts 
here in question, although the language employed is indeed similar. 

It appears to us that the decisions on this question are in-hopeless conflict, 
and that it would be a waste of time and energy to attempt to classify or 
analyze these and other cases (United States Casualty Co. v. Thrush, 21 Ohio 
App. 129, 152 N. E. 796, motion to certify record overruled by supreme court 
of Ohio), although an attempt was made to analyze and classify the decisions by 
the Wyoming Supreme Court in the case of Equitable Life Assur. Society v. 
Gratiot, 45 Wyo. 1, 14 P.(2d) 438, 82 A. L. R. 1397. 

Some of the decisions taking divergent views on this question are readily 
distinguishable, but, after careful consideration, it appears any attempt to 
listinguish all of the conflicting decisions would result in judicial utterances 

refined in character, with the line of demarcation so dim and _ indistinct. 
that the basis for a conclusion would be neither satisfactory nor convincing. 
Perhaps the best statement of the principle of law here applicable, in the light 
of the facts disclosed, was declared by the Supreme Court of Massachusetts 

the case of Freeman vy. Mercantile Mutual Acc. Ass’n, 156 Mass. 351, 30 
N. E. 1013, 1014, 17 L. R. A. 753, which statement has received the approval of 

large number of courts, wherein it was said: “Where different forces and 
conditions concur in producing a result, it is often difficult to determine which 
Is properly to be considered the cause, and in dealing with such cases the 
tlaxim, causa proxima nou remota spectatur, is applied. But this does not 
mean that the cause or condition which is nearest in time or space to the result 
is necessarily to be deemed the proximate cause. It means that the law will 
not go further back in the line of causation than to find the active, efficient, 
procuring cause, of which the event under consideration is a natural and prob- 
able consequence, in view of the existing circumstances and conditions. The 
law does not consider the cause of causes beyond seeking the efficient, pre- 
lominant cause, which, foliowing it no further than those consequences that 
might have been anticipated as not unlikely to result from it, has produced the 
effect. An injury which might naturally produce death in a person of a certain 
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temperament or state of health is the cause of his death, if he dies by reason 
of it, even it he would not have died if his temperament or previous health had 
been different: and this is so, as well when death comes through the medium 
of a disease directly induced by the injury, as when the injury immediately 
interrupts the vital processes.” 

The cases which support the position of the plaintiff adopt the reasoning 
that to hold the insurance company by the issuance of a policy intended to 
adopt the view that the policy would not be valid where natural diseases, 
especially those incident to old age, make serious results more probable from 
accidents, would be an unfair and unreasonable construction; that the insurance 
company intended a reasonable scope of insurance, and this can be accom- 
plished by holding the company liable for accidents which operate upon the 
physical system according to the natural and usual conditions of age to produce 
death. United States Casualty Co. v. Thrush, supra; and see Moon y. Order of 
United Commercial Travelers, supra. 

The Wyoming case upon which the plaintiff confidently relies (Equitable 
Life Assur. Society v. Gratiot, supra), in the last analysis reaches the conclusion 
attained largely upon the peculiar wording of the policy under consideration, 
as distinguished from the language employed in other cases reaching a contrary 
result. The provision here under consideration is different from that employed 
in cases there distinguished. 

[9] Under the particular policy provision here considered, if there is no 
active disease but merely a frail general condition, so that the powers of resis- 
tance are easily overcome, or merely a tendency to disease which is started up 
and made operative resulting in death, then there may be recovery, even though 
the accident would not have caused that effect upon a healthy person in a normal 
state. Leland vy. United Travelers of America, 233 Mass. 558, 124 N. E. 517; 5 
Couch on Insurance, p. 4009. 

While it is true, as said in decisions supra, that a reasonable scope of 
insurance was contemplated, nevertheless by clear and unequivocal language 
it was likewise contemplated that the insured might suffer an accident resulting 
in death, to which disease or bodily infirmity contributed indirectly or partially; 
znd, if so, such a death was within the exception. 

[10] It is contended that the insured was suffering from a disease or bodily 
infirmity which actively co-operated with the fall in causing death. The disease 
and fall were concurring, efficient, and proximate causes in producing the death. 
Either alone, without the other, would not have resulted fatally. It cannot be 
Leld, with due regard to the meaning of the words in the contracts here sued 
upon, that the death of the insured resulted from the accident, that the death 
was not contributed to either directly or indirectly or partially by disease or 
by bodily infirmity. The disease was not aggravated into activity by the fall, 
but by reason of the sclerosed condition of the insured’s arteries the fall caused 
the hemorrhage; hence that condition contributed to the resulting death. | 

The trial court was in error in denying defendant’s motion for a directed 
verdict. 

The cause is remanded to the district court of Silver Bow county, with 
direction to enter judgment of dismissal in favor of the defendant. 

Callaway, C. J., and Angstman, Matthews, and Stewart, JJ., concur. 


SCOTT v. NEW ENGLAND MUT. LIFE INS. CO. No. 28774. 
Supreme Court of Nebraska. March 30, 1934. 
253 Northwestern Reporter 685. 
INSURANCE. 

Untrue answers made with knowledge of facts relating to applicant’s physical 
condition and personal medical history avoids disability benefit contract, attached 
to life policy, where material to risk and contract would not have been issued if 
truth had been told (Comp. St. 1929, § 44-322). 

(For other cases, see Insurance, Dec. Dig. §§ 291[3], 292.) 

Syllabus by the Court. 

Untrue answers in an application for a disability benefit contract, attached to 
a life insurange policy, will avoid the contract where they relate to the physical 
condition, and the personal medical history of the applicant of facts well known 
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to him and material to the risk, and when, if the truth had been told, the contract 
would not have been issued. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Walter A. Scott against the New England Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and cause remanded. 

Wm. Baird & Sons, of Omaha, for appellant. 

Brogan, Ellick & VanDusen, of Omaha, W. A. Stewart, Jr., of Lexington, 
and Robert B. Hamer, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose and Paine, JJ., and Chase and Eldred, 
District Judges. 

PAINE, Justice. 

Plaintiff brought action against defendant on supplemental agreements for 
monthly payments of $50 each, allowed for permanent disability, on two policies 
of life insurance, written in the amount of $5,000 each, dated July 18, 1928, upon 
each of which the annual premium was $94.50 a year; plaintiff at the time of the 
issuance of the policies being 21 years of age. Verdict was for $971, for which 
judgment was entered. 

Plaintiff alleged that on May 1, 1931, he had become totally physically incapa- 
citated, due to disease of his right testicle, and although he had made repeated 
demands upon the defendant, they had refused to pay the amount due. 

The defendant for answer admitted the issuance of the two policies of $5,000 
each upon the life of the plaintiff, and admitted that supplemental agreements 
were thereto attached, providing for monthly payments in case of total physical 
disability. 

The defendant alleged that said policies of insurance were secured through 
false and fraudulent representations and warranties and concealments of material 
facts, in that plaintiff represented that he had never had any serious illness or 
disease, and had not been afflicted with, nor ever suspected of having, tuberculosis, 
or any disease of the genito-urinary organs, and that the only illnesses or disease 
which he had had since childhood consisted of a mild attack of influenza in 1918 
and of chicken pox in 1915, and that he had never undergone a surgical operation, 
and Defendant’s Exhibit No. 5 shows that he made such answers over his own 
signature to the medical examiner at Gothenburg upon July 7, 1928. That he had 
not consulted a physician within five years; that such representations and war- 
ranties were false, and knowingly made with intent to deceive, and that the 
defendant relied upon such representations and was deceived thereby to its injury. 
That within a year preceding the procurement of said supplemental agreements, 
the plaintiff had had a serious illness, and had tuberculosis, and defendant asked 
that the cause of action be dismissed, and that the agreements as to disability 
benefits, as set out in plaintiff’s petition, be adjudged forfeited, void and unen- 
forceable. 


The plaintiff testified that he was solicited to purchase said insurance by 
L. A. Burson, local agent of the defendant company, at Gothenburg, Nebraska; 
that he had worked at farm work, planting and plowing corn and putting up 
hay, and had worked as a clerk in a grocery store, and worked on the block line 
in an automobile factory in Detroit, and had worked for a couple of months in 
a furniture house in Los Angeles, but that since May 1, 1931, he had been 
physically disabled from performing any work. 

Dr. Edwin Davis, surgeon, a rather unwilling witness for defendant, tes- 
tified that on November 25, 1927, the plaintiff first called at his office in Omaha 
for an examination, having been sent to him by his local physician in Gothenburg 
for a swelling in the scrotum; that on January 16, 1928, he returned for a re-ex- 
amination, and upon the next day he was operated on in the hospital for 
epididymectomy, which is an operation for the removal of the epididymis, and in 
that operation he removed one of plaintiff's testicles because of its tubercular 
condition. 


The facts support the conclusion that 5 months and 20 days prior to the day 
of plaintiff's answer that he had not consulted a physician, his left testicle, having 
become tubercular, was removed, and he remained in the hospital thereafter for 
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some days. He can scarcely be held to have forgotten this operation when he 
made these answers. 

His present total disability is due to a tubercular right testicle, being for the 
exact disability he concealed in his answers to the defendant. 

The principal reliance of the appellant for reversal is based upon the answers 
made by the plaintiff as to his previous health in the application, which answers 
are alleged to be false, and that the agreements to pay disability benefits were 
procured by the concealment of material facts as to plaintiff’s previous health and 
his false warranties and representations made in securing the same. 

In the case of Morrissey v. Travelers’ Protective Ass’n, 122 Neb. 329, 240 
N. W. 307, this court had before it an application in which the question was 
asked, “Is your eyesight impaired?” to which the insured made answer, in his 
own handwriting, “No,” and admitted on the trial that he had a trauniatic cataract 
of the left eye, which destroyed practically all of the sight therein. His defense 
is that, when he came to filling out this question, he asked the member of the 
defendant company who was soliciting him for the application what his answer 
should be, and that the friend told him, “Since you can see all right, the answer 
should be ‘no,’” and that such answer was not a warranty, but a representation 
not material to the risk. If a truthful answer had been made by the plaintiff, the 
policy would never have been issued, and a directed verdict for the defendant 
company was sustained in this court. 

Section 44-322, Comp. St. 1929, reads in part as follows: “No oral or written 
misrepresentation or warranty made in the negotiation for a contract or policy 
of insurance by the insured, or in his behalf, shall be deemed material or defeat 
or avoid the policy or prevent its attaching unless such misrepresentation or war- 
ranty deceived the company to its injury.” 

Representations that the applicant has had no medical attention in the five 
years preceding, and has never received or applied for treatment at any hospital, 
are representations that are material to the risk, so that their falsity invalidates 
the policy. Minsker v. John Hancock Mutual Life Ins. Co., 254 N. Y. 333, 173 
N. E. 4, 81 A. L. R. 829. In the notes to this case in the A. L. R. appears a full 
discussion of every phase of this subject, supported by abundant citations of 
authority. 

In the case of Muhlbach v. Illinois Bankers’ Life Ass’n, 108 Neb. 146, 187 
N. W. 787, we find a reversal of a judgment for plaintiff, based upon fraud in 
that the insured denied, in answer to a question, that his parents or sister had 
ever been afflicted with insanity, which was false, and it is stated that untrue 
answers in reference to matters of opinion or judgment will not avoid a policy if 
made in good faith and without intention to deceive, but if such untrue answers 
are shown to be within the knowledge of the applicant, and are material to the 
risk, such answers will avoid a policy. In this and other cases it is material to 
examine the question whether, if a true answer had been made, the policy of 
insurance would have been written. Souza v. Metropolitan Life Ins. Co., 270 
Mass. 189, 170 N. E. 62; 4 Cooley, Briefs on Insurance (2d Ed.) 3293: Stanule- 
vich v. St. Lawrence Life Ass’n, 228 N. Y. 586, 127 N. E. 315. 

We are convinaged, from an examination of the record and the briefs, that 
the statements were made by the insured as written, and that they were false; 
that the defendant company was thereby deceived by such untrue answers, made 
knowingly by the insured, on points material to the risk, and that the company 
relied thereon to its damage; that, if truthful answers had been made about his 
own personal medical history and physical condition, the supplemental agreements 
would not have been issued. 

Reversed and remanded. 


GOLDMAN v. NEW YORK LIFE INS. CoO.. 
Court of Chancery of New Jersey. March 26, 1934. 
171 Atlantic Reporte: 541. 
1. INSURANCE. 


Insurer has right to rescind reinstatement of I'fe policy procured by fraudu- 
lent representation as to insured’s health. 
(For other cases, sec Insurance, Dec. Dig. § 365{[2].) 
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INSURANCE. 
Waiver of premium clause of life policy held not ambiguous. 
(For other cases, see Insurance, Dec. Dig. § 362.) 
3. INSURANCE. set na ; 
Furnishing of proof of insured’s total disability satisfactory to insurer ts 
condition precedent to right to claim waiver of premium payments on life policy; 
inere happening of total disability without proof thereof being insufficient. 
(For other cases, see Insurance, Dec. Dig. § 362.) 
4. INSURANCE. : ' : ee 
Premiums paid on life policy after occurrence of insured’s total disability, 
but before furnishing of proof thereof to insurer are not recoverable under 
waiver of premium clause. 


(For other cases, see Insurance, Dec. Dig. 198[1].) 


Syllabus by the Court. 

1. The waiver of premium clause under consideration reads as follows: 

“The Company, by endorsement hereon, will waive payment of the premiums 
thereafter becoming due if the insured, before attaining the age of 60 years and 
after paying at least one fuli annual premium and before default in the payment 
of any subsequent premium shail furnish proof satisfactory to the Company 
that he has become wholly and permanently disabled by bodily injury or by 
disease so that he is and will be permanently, continuously, and wholly pre- 
vented thereby from performing any work for compensation or profit, or from 
following any gainful occupation.” Held: 

2. That the waiver clause is not ambiguous in its terms, but clearly sets 
forth the contract betwecn the parties. 

3. That furnishing of proof of disability to the insurer by the assured is a 
condition precedent to the waiver of premium payments, and that the event of 
total disability does not operate to put into effect the waiver clause. 

4. Premiums paid after the occurrence of the disability, but before the 
furnishing of proof thereof, are not recoverable. 

5. Where contract of reinstatement of a life insurance policy is procured by 
fraudulent representations as to state of health, the insurance company is 
entitled to rescind. 

Suit by Simon Goldman against the New York Life Insurance Company. 

Bill of complaint dismissed. 

Thompson & Hanstein, of Atlantic City, for complainant. 

Starr, Summerill & Lloyd, of Camden, for defendant. 

Sooy, Vice Chancellor. 

The bill of complaint originally contained two counts; the subject-matter of 
the first count being a $5,000 life insurance policy, and the second count a 
$15,000 life insurance policy. The second count has been abandoned. 


The complainant alleges and the proofs show that there was issued to him 
by the defendant company a life insurance policy providing for the payment 
to the beneficiary of $5,000 upon proof of death. This policy contained among 
its provisions a clause known as a “waiver of premiums” clause, which reads as 
follows: “The Company, by endorsement hereon, will waive payment of the 
premiums thereafter becoming due if the insured, before attaining the age of 
60 years and after paying at least one full annual premium and before default 
in the payment of any subsequent premium shall furnish proof satisfactory 
to the Company that he has become wholly and permanently disabled by bodily 
injury or disease so that he is and will be permanently, continuously, and wholly 
prevented thereby from performing any work for compensation or profit, or 
‘rom following any gainful occupation.” 


On the second day of September, 1922, which was before the complainant 
attained the age of 60 years, he suffered a paralytic stroke, and the evidence 
discloses that from that time continuously to the present time complainant has 
been permanently and wholly prevented, by reason of the stroke, from perform- 
ing any work for compensation or profit or from following any gainful occu- 
pation, and the he will continue so to suffer until his death. 

Defendant, on February 19, 1931, notified complainant that it “elects to and 
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does hereby rescind the re-instatement of said policy,” and as a consequence 
complainant has filed his bill seeking to compel a reinstatement of the policy 
end for a return of prem‘ums paid by complainant in ignorance of his alleged 
right to have the benefit of the waiver of premiums after his illness of Septem- 
ber, 1922. 

The reason relied upon by defendant for the rescission of the policy was 
iraud on the part of complainant in a reinstatement of the policy, which lapsed 
in May of 1930 by reason of nonpayment of the April, 1930, premium. 

On December 31, 1930, complainant, by letter, notified defendant company 
of his total disability. He contends that he also procured a written notice thereof 
to be sent by his son in November of 1922. From the evidence I find that, if 
the letter claimed to have been mailed at that time was, in fact, written, it never 
reached the defendant company, and, if it did, its contents did not furnish proof 
of total disability as required by the waiver clause. 

Complainant also contends that on frequent occasions, starting about six 
months after his stroke, he visited the Philadelphia offices of the company, and 
that his condition was evident to the employees of that branch, and that through 
these visits the company had notice of his condition. 

The waiver clause provides for proof satisfactory to the company of a 
condition of total disability, and I conclude that his visits to the Philadelphia 
office and business transactions there did not constitute such proof. 

These findings of fact result in this situation—a stroke in September of 1922 
end an attempted proof of total disability mailed December 31, 1930. 

In the meantime the policy had lapsed twice by reason of nonpayment of 
premiums. With the first lapse I am not concerned because defendant bases its 
rescission on what happened when the policy lapsed for non-payment of the 
April 22, 1930, premium. 

The premium was due on April 22, 1930, and the policy provided for 31 
days of grace in its payment, which would make the last day for payment the 

23d day of May. From the evidence, it clearly appears that this premium could 

not, by any possibility, have been paid before the 24th day of May, and it is 
also quite evident from the testimony that it was not received by the company 
until May 28th. The check itself was dated May 24, 1930, and the envelope 
Learing the remittance, —~ to the records of the defendant company, 
was postmarked May 27, 1930. This check, when received by the Philadelphia 
office, was found to be a few cents short, and was not credited until some time 
after May 27th, when the deficiency was made up in cash. The policy, by its 
terms, was therefore lapsed and the effort on the part of complainant to show 
otherwise by the evidence totally fails. There was a weak attempt to prove 
that the premium check above mentioned was sent after a premium notice was 
received by the assured, which premium notice was alleged to have indicated 
that the final day for payment was of a subsequent date to the final date as 
fixed by the policy. I disicgard this evidence because of its inconclusive nature, 
and, taking that view of it, it is unnecessary to decide whether or not such an 
erroneous premium notice would change the terms of the policy. 

The policy being lapsed for nonpayment of premium, complainant, on the 
3lst day of May, 1930, signed an application for reinstatement, and the rein- 
statement was recommended as of June 3, 1930, and in pursuance of the recom- 
mendation the policy was reinstated. 

On the application for reinstatement, complainant, in response to printed 
questions, answered under his own hand that he was “to the best of his knowl- 
edge and belief, in the same condition of health as he was when the policy was 
issued” and that “within the past two years he had had no illnesses, diseases, 
etc., and still over his signature, he said, “I hereby certify that the foregoing 
answers are full, complete and true and agree that the company, believing them 
to be true, shall rely and act thereon.” 

Complainant, of course, knew of his condition at the time he made the above 
representations, and on the 19th day of February, 1931, the company rescinded its 
contract of insurance because of the false representations upon which this 
reinstatement was secured, and tendered to complainant a refund of premium 
and interest. This was done after the notice of disability of December 31, 1930 
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as a result of which notice the company instigated its investigation which 
resulted in the rescission. 

Complainant says that when he signed the application for reinstatement 
and made the untrue answers to the questions asked therein, that he thought 
it waS a mere matter of form and did not mean anything, but the fact is 
that any thought that he may have had in that respect was not the result of 
anything said or done by the defendant company or any of its representatives. 
The application for reinstatement was signed in Atlantic City and not in the 
presence of the defendant’s representatives. 

[1] That the company had a right to rescind for fraud in connection with 
the reinstatment is well settled. Chuz v. Columbian National Life Insurance Co., 
162 A. 395, 10 N. J. Misc. 1145; Acacia Mutual Life Ass’n v. Kaul, 114 N. J. 
Eq. 491, 169 A. 36. 

Complainant says that the policy should be reinstated because the benefit of 
the waiver of premium clause inured to him upon the happening of the stroke 
in September of 1922 and not upon the furnishing of proof thereof. He also 
contends that the evidence would support the finding that he had furnished 
other proofs than the letter of December, 1930, but in this factual question I have 
decided against him. 

If the waiver clause should be construed to go into effect upon the happen- 
ing of the disability, the policy did not lapse for nonpayment of the April 
premium, and the policy should be reinstated. 

I proceed to a construction of that clause, and recognize that in approaching 
the question of a construction of the waiver of premium clause I am bound by 
certain well recognized legal principles, such as Harris v. American Casualty 
Company, 83 N. J. Law 641, 85 A. 194, 44 L. R. A. (N. S.) 70, Ann. Cas. 
1914B, 846: Michler v. New Amsterdam Casualty Company, 104 N. J. Law, 30, 139 
A. 725, affirmed 104 N. J. Law, 663, 141 A. 920; Gans v. Columbia Insurance 
Company, 99 N. J. Law, 44, 123 A. 240, affirmed 100 N. J. Law, 400, 126 A. 
923: Smith v. Fidelity & Deposit Company, 98 N. J. Law, 534, 120 A. 322; 
Rohles vy. Prudential Insurance Company, 84 N. J. Law, 315, 86 A. 438; Hampton 
v. Hartford Fire Insurance Company, 65 N. J. Law, 265, 47 A. 433, 52 L. R. A. 
344. 

With these rules in mind, as laid down in the above cases, I must deter- 
mine whether the insured is entitled to waiver of premium upon the mere 
happening of the disability, without proof thereof, having already found that 
roof of disability as required by that clause was not furnished the defendant 
company until December 31, 1930. 

[2] It does not seem to me that there is any ambiguity or uncertainty about 
the language used in the policy, and that it clearly and distinctly says “the 
company, by endorsement, will waive * * * if the insured, before the age of sixty 
** * and before default in the payment of any subsequent premium shall furnish 
troof satisfactory to the company that he has been wholly and permanently dis- 
abled, so that he will be permanently, continuously and wholly prevented thereby 
from performing any work,” etc. (Italics mine.) 

{3] It is quite clear that the thing that gives rise to the right to a waiver 
of premiums is not that there exists the disability spoken of, but that, when such 
a condition of disability arises, the company will “by endorsement” on the policy 
waive premiums, provided the disabled insured, before the age of 60, and before 
default in the payment of premiums becoming due after the disability, shall 
furnish proof of such disability to the satisfaction of the company. The furnish- 
ing of proof satisfactory to the company is a condition precedent to the right 
to claim a waiver. 

There is nothing harsh about the requirements of this contract. It is based 
on fair dealing to both parties. The assured is given the right to secure a 
waiver, and the company, before it waives, has a right to investigate the claim 
of disability and be assured, by proof, that the claimed disability, in fact, exists, 
and, being satisfied, the company gives the assured an indorsement to that effect, 
. that his policy is the evidence of the company’s acknowledgement of his 
claim. 


There appears to be no reported case in New Jersey dealing with the ques- 
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tion above discussed; i. e., an interpretation of the waiver of premium clause 
and a pronouncement as to whether or not the furnishing of proof is a condition 
precedent to the right to the waiver on the part of the assured. There are, 
however, numerous cases in other jurisdictions, most of which support my inter- 
pretation of the waiver clause. 

In the many reported decisions which I have reviewed, I find none which 
deal with the state of facts before me. Here the complainant is still alive and 
says that he was unaware of the waiver of premium clause in his policy, 
although the policy had been in his possession for eleven years. In the cases 
I have read, that which seems to have caused such a diversity of opinion as 
exists, arise when the question of impossibility of performance on the part of 
the assured is present; i. e., when by insanity, accident, or fatal sickness the 
assured, from the time he is stricken, is rendered incapable of furnishing proof, 
and so remains until death overtakes him, or in cases where there is an ambiguity 
in the waiver clause. 


A great majority of the courts hold that even insanity or incapacitating sick- 
ness of the insured, because of which he fails to pay, when due, a premium 
or assessment on an insurance policy, will not excuse such failure so as to prevent 
a forfeiture, termination, or suspension of his rights where the policy or rules 
of the company expressly provide for such forfeiture, termination, or suspension 
in the event of nonpayment. These cases are annotated in 15 A. L. R. 318. 

Thompson v. Knickerbocker L. Ins. Co., 104 U. S. 252, 26 L. Ed. 765, is cited 
in most of the cases dealing with the construction of waiver clause, and, while 
that case does not construe it, it is authority for the fundamental law that, while 
“courts do not favor forfeitures, but they. cannot avoid enforcing them when 
the party by whose default they are incurred cannot show some good and stable 
ground in the conduct of the other party, on which to base a reasonable excuse 
for the default.” 

In New York Life Insurance Co. v. Alexander, reported in 122 Miss. 813, 
85 So. 93, 95, 15 A. L. R. 314, the Supreme Court of Mississippi held, in reversing 
the trial court, that: “The policy sued on was and is the contract between the 
company and the insured. The company agreed to pay a certain sum upon the 
reception of the proof provided for by the contract of insurance. As was said 
by the Supreme Court of New York in Wheeler v. Connecticut Mut. Ins. Co. 
82 N. Y. 550, 37 Am. Rep. 597: ‘While as a general rule, where the performance 
of a duty created by law is prevented by inevitable accident, without the fault of 
a party, the default will be excused, yet when a person by express contract 
engaged absolutely to do an act not impossible or unlawful at the time, neither 
inevitable accident, nor other unforeseen contingency not within his control, will 
excuse him, for the reason that he might have provided against them by his 
contract.’ * * * ‘The rule may, in many cases, be a hard one.’ ” 


In the case of New England Mutual Life Insurance Co. v. Reynolds, 217 
Ala. 307, 116 So. 151, 152, 59 A. L. R. 1075, the court construed a waiver of 
premium clause, and held: “Furnishing proof of disability to the insurer is made 
a condition precedent to the waiver of premium payments. * * * The entire 
structure of the agreement negatives the idea of a self-operating waiver in the 
event of total disability, but imposes a contractual obligation on the company to 
waive premiums when ‘due proof’ ts furnished.” i 

In Penn Mutual Life Insurance Co. v.. Milton, 33 Ga. App. 634, 127 S. E. 
798, the Georgia Court of Appeals cited with approval the above ruling. 

In Courson v. N. Y. Life Insurance Co., 295 Pa. 518, 145 A. 530, the court 
held that the company was only to waive the premiums and indorse the waiver 
on the policy if the policyholder furnished proof satisfactory to. the company 
of his disability. The company was the judge of the proof. The requirement 
of notice of the disability before the company acted was a salutary one. It 
enabled the company to investigate before waiving payment of the premiums, 
and guarded it against malingerers and frauds. 

Also Brams v. N. Y. Life Insurance Co., 299 Pa. 11, 148 A. 855. To like 
effect, Illinois Bankers’ Life Ass’n v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 
A. L. R. 379; Franklin Life Insurance Co. v. Fisher, 164 Okl. 193, 23 P.(2d) 151. 

In Bergholm v. Peoria Life Insurance Co., 284 U. S. 489, 52 S. Ct. 230, 231, 
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76 L. Ed. 416, there was a provision that, “Upon receipt by the Company of satis- 
factory proof that the Insured is totally and permanently disabled,” the com- 
pany would pay the insured all premiums becoming due thereon after the receipt 
of such proof, and, in addition to that, would pay to the insured a monthly 
income. Insured died April 18, 1929. Claim for disability benefits from Decem- 
ber 1, 1927, to April 1, 1929. Last premium was paid May 27, 1927. No premium 
was paid after that. Mr. Justice Sutherland held: “Long prior to the death of 
the insured, the policy therefore had lapsed. Here the obligation of the company 
does not rest upon the existence of the disability; but it is the receipt by the 
company of proof of the disability which is definitely made a condition precedent 
to an assumption by it of payment of the premiums becoming due after the 
receipt of such proof.” 

The New York courts have uniformly held that the furnishing of due proof 
is a condition precedent. Orr v. Mutual Life Insurance Co. of N. Y. (D. C.) 
$7 F.(2d) 901; Whiteside v. North American Accident Insurance Co., 200 N. Y. 
320, 93 N. E. 948, 35 L. R. A. (N. S.) 696. The result of the reasoning of these 
cases is that, where an insurance company agrees to waive premium payments 
upon due proof of disability of a permanent character, the insurer, in order to 
protect itself against fraud, may provide for such notice as will enable it to 
investigate the claim of disability, and that notice of disability and indorsement 
of the waiver of premiums are substantial provisions of the contract and condi- 
tions precedent to recovery. 

Other cases to like effect are Smith v. Missouri State Life Insurance Co., 
134 Kan. 426, 7 P.(2d) 65; Berry v. Lamar Life Insurance Co., 165 Miss. 405, 
142 So. 445, 145 So. 887; Walters v. Jefferson Standard Life Insurance Co., 
159 Tenn. 541, 20 S. W.(2d) 1038; Hall v. Acacia Mutual Life Ass’n, 164 Tenn. 
93, 46 S. W.(2d) 56; Northwestern Mutual Life Insurance Co v. Dean, 43 
Ga. App. 67, 157 S. E. 878; Wick v. Western Union Life Insurance Co., 104 
Wash. 129, 175 P. 953. 

As against the authority of the above-cited cases, complainant cites and 
relies on Minnesota Mutual Life Insurance Co. v. Marshall (C. C. A.) 29 F.(2d) 
977, 978, and in that case the court, construing a waiver clause which it held 
to be ambiguous and which is substantially different from that in the instant 
case, did hold that under the facts before it “the time of waiver is the time 
of disability, and that a reasonable time thereafter is allowed to make proof of 
such disability, and that if death occurs before the proof of disability is made, 
although after the due date of the premium, the insurance company is liable, 
where the disability arises before the due date of the premium, and continues 
until death.” (Italics mine.) 

In this case the court was dealing with, a situation where there was an 
ambiguity in the waiver clause and where, by reason of illness which resulted 
in death, the assured was prevented from furnishing proof, an entirely different 
situation than where the assured, as in the instant case, fails to give notice by 
reason of failure to read the policy, and where the waiver clause is not ambigu- 
ous. It will also be observed that the court, in that case, said that: “A con- 
struction making the disability benefits to begin as of the time of proof might 
be all right where such benefits are sought while the insured is living, but a 
disability provision such as the one to be construed here, where the disability 
occurs near the due date of the premium and continues until death, is made 
worthless by holding the proof of disability and not the disability itself makes 
it operative.” 

It will be seen that the court, in adopting a method of construction, would 
apply one construction where the result would not be harsh and an entirely 
different construction where a contrary result would obtain, and in Orr v. Mutual 
Life Insurance Co. of N. Y., supra, the opinion in this case was criticized. 

Complainant also cites Marti v. Midwest Life Insurance Co., 108 Neb. 845, 
189 N. W. 388, 29 A. L. R. 1507. In this case the court was again dealing with 
the question of impossibility of furnishing proof by reason of insanity, and held, 
contrary to the weight of authority, that during insanity the insured was relieved 
of furnishing proof by reason of the inability, and could recover if proof were 
furnished within a reasonable time after the recovery, an entirely different situa- 
tion than failure to give notice through one’s own neglect. 
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Bank of Commerce v. Northwestern National Life Insurance Co., 160 Tenn. 
551, 26 S. W.(2d) 135, 68 A. L. R. 1380, is also cited, and the court declared the 
terms of the policy ambiguous. The waiver clause was different, and _ this 
case is not in point by reason of the difference in the waiver clause, which the 
court held to be ambiguous. : 

I find, therefore, on this phase of the case, that the defendant was entitled 
to proof of disability before the waiver of premium clause became effective, and 
that no proof of disability was offered until December 31, 1930, at which time 
complainant was over 60 years of age and therefore not entitled to the benefit 
of the clause. 

[4] Complainant also asks for the return of premiums paid after September 
of 1922, the date of disability. This he is not entitled to under the construction 
given to the waiver clause, as above outlined. Such was the holding in Courson 
v. N. Y. Life Insurance Co., supra, and to like effect is Yohalem v. Columbian 
Nat. Life Ins. Co., 136 Misc. 748, 240 N. Y. S. 666; Epstein v. Mutual Life Ins. 
Co., 143 Misc. 587, 257 N. Y. S. 772, and Franklin Life Ins. Co. v. Fisher, 164 
Okl. 193, 23 P.(2d) 151. 

I will advise a decree dismissing the bill of complaint. 


KOCAK et al. v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of New York. Nov. 21, 1933. 
189 Northeastern Reporter 677. 
INSURANCE. 


Where life policy provided it should be incontestable after it had been in 
force for two years, and insured died within, and action on policy was brought 
after expiration of that period, policy was incontestable. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Jacob Kocak and another against the Metropolitan Life Insurance 
Company. From an order of the Appellate Division (237 App. Div. 780, 263 
N. Y. S. 283), affirming an order of Special Term (144 Misc. 422, 258 N. 
Y. S. 937), granting a motion by plaintiff to strike out an affirmative defense to 
the answer, defendant appeals by permission of the Appellate Division, which 
certified questions (239 App. Div. 865, 264 N. Y. S. 973). 

Order affirmed and certified questions answered. 

Appeal, by permission, from an order of the Appellate Division of the 
Supreme Court in the Third Judicial Department, entered March 24, 1933 (237 
App. Div. 780, 263 N. Y. S. 283), which affirmed an order of Special Term (14 
Misc. 422, 258 N. Y. S. 937), granting a motion by plaintiff to strike out an affir- 
mative defense in the answer on the ground that it was insufficient in law upon 
the face thereof. The action was commenced on April 22, 1932, by the bene- 
ficiaries under an insurance policy issued on October 23, 1929, on the life of the 
insured who died on March 5, 1931. The policy contained a clause reading in 
part as follows: “Incontestability: This policy shall be incontestable after it 
has been in force for a period of two years from its date of issue. * * *” The 
special defense set up in the answer alleged fraud because of certain alleged false 
statements and representations contained in the application for the insurance by 
the insured. The Appellate Division held that the policy continued in force 
after the death of the insured and that contest on the part of the company 
should have been commenced within two years of the date of issuance of the 
policy. 

The following questions were certified: 

‘1. Does that portion of the answer herein which was stricken out by the 
court below, state facts sufficient to constitute a defense to the cause of action 
alleged in the complaint? 

“2. Should the plaintiffs’ motion to strike out the special defense contained in 
the paragraphs marked ‘First’ to ‘Fifth,’ inclusive, of defendant’s answer upon 
the ground that the said defense is insufficient in law upon the fact thereof 
have been granted?” 

Israel T. Deyo and Charles W. Turner, both of Binghamton, for appellant 
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A. E. Gold, of Binghamton, for respondents. 

Per Curiam. 

Order affirmed, with costs. First question certified answered in the negative. 
Second question certified answered in the affirmative. No opinion. 

Pound, C. J., and Crane, Lehman, Kellogg, O’Brien, Hubbs, and Crouch, JJ. 


ROBBINS v. TRAVELERS’ INS. CO. 
Supreme Court, Special Term, New York County. Feb. 21, 1934. 
209 New York Supplement 841. 
2. INSURANCE. 


Where disability insurer repudiated its contractual obligation to pay dis- 
ability benefits, some of which had already accrued, insured was entitled to 
treat contract as ended, so far as further performance was concerned, and main- 
tain single action immediately to recover all damages occasioned by such breach. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Action by Louis Robbins against the Travelers’ Insurance Company to 
recover damages for repudiation of defendant's contracts of insurance. On 
motion to dismiss the complaint and to vacate the attachment obtained by 
plaintiff against the property of defendant, a foreign corporation. 

Motion denied. 

William J. Moran, of New York City, for the motion. 

Louis B. Davidson, of New York City, opposed. 

VALENTE, Justice. 

Defendant moves to dismiss the complaint herein under rule 106 of the 
Rules of Civil Practice for failure to state cause of action, and further moves 
to vacate a warrant of attachment heretofore obtained by the plaintiff. 

[1, 2] The action is under four separate policies of insurance issued by 
the defendant to the plaintiff, each policy containing a disability clause. The 
complaint alleges that on January 10, 1932, the plaintiff became totally and 
permanently disabled, and furnished due proofs of this fact to the defendant, 
who accepted and recognized plaintiff's claim and paid the monthly benefits on 
the said policies until October 10, 1933; that on November 8, 1933, defendant 
delivered to plaintiff a notice that it had withdrawn its disability benefits and 
would no longer pay them, and that plaintiff henceforth would be compelled to 
say the premiums called for in the policy. Plaintiff further alleges that he is 
uo longer an insurable risk, and seeks damages for defendant’s breach of the 
contract. The damages sought include, not only the disability benefits already 
accrued up to the time this action was commenced, but also the present value of the 
contract computed in acccrdance with the allegation concerning plaintiff’s 
expectancy of life. 

Upon such a motion as this there can be no dispute as to the facts alleged 
in the complaint. The situation presented here is one where the defendant 
promisor has repudiated its obligation to pay the disability benefits under the 
contract. The plaintiff is entitled, therefore, to treat the contract as ended, 
so far as further performance is concerned, and maintain an action immediately 
for the damages occasioned by such anticipatory breach. This doctrine is 
clearly enunciated by the Supreme Court of the United States in Central Trust 
Co. of Illinois v. Chicago Auditorium Ass’n, 240 U. S. 581, 36 S. Ct. 412, 60 L. Ed. 
&ll, L. R. A. 1917B, 580, citing Roehm v. Horst, 178 U. §S. 1, 20 S. Ct. 780, 44 L. 
Ed. 953, and was applied in the case of Federal Life Ins. Co. v. Rascoe (C. C. A.) 
12 F.(2d) 693, certiorari denied 273 U. S. 722, 47 S. Ct. 112, 71 L. Ed. 859, to 
installments due under a health policy. In that case the facts were substantially 
similar to the facts in the instant case, and the court said: “This is a single 
contract. The fact that defendant is required to perform in part at stated inter- 
vals does not change its unitary character into a multiplicity of contracts, each 
telating to but one installment. If there has been an actual breach, coupled 
with repudiation of this one contract, then to avoid multiplicity of suits public 
policy requires that plaintiif may maintain but one action for the entire damages 
cecasioned by such breach.” The Circuit Court of Appeals there cited as a 
basis for its decision the case of Pakas v. Hollingshead, 184 N. Y. 211, 77 N. E. 
40,3 L. R. A. (N. S.) 1042, 112 Am. St. Rep. 601, 6 Ann. Cas. 60. 

The defendant here in support of its motion cites Gilbert v. New York 
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Life Ins. Co., 238 App. Div. 544, 264 N. Y. S. 610, and Kelly v. Security Mutual 
Life Ins. Co., 186 N. Y. 16, 78 N. E. 584, 9 Ann. Cas. 661. Neither of these cases 
is in point. In both instances the suit was upon policies of life insurance, and, 
the insured being still alive, there was no actual breach, since the time for 
performance had not arrived. The same is true of Langan v. Supreme Council 
American Legion of Honor, 174 N. Y. 266, 66 N. E. 932. In the case of Donlen 
v. Fidelity & Casualty Co., 117 Misc. 414, 416, 192 N. Y. S. 513, 514, also cited 
in behalf of the defendant, we find this particularly significant statement: “The 
policy states definitely when and under what circumstances the defendant is 
required to pay, and its refusal to pay the full amount of the weekly indemnity 
specified in the policy, based upon its belief that the plaintiff is not entitled to 
the maximum of such weekly benefits, is not such a refusal to pay or such a 
denial of its liability as would in any event furnish grounds for an action to 
recover the full amount of the loss at this time.” It is not an unfair inference 
to say that the court in that case, had there been, as here, a complete and 
definite refusal to pay any further disability benefits under the contract of 
insurance, would have sustained a complaint seeking a recovery of the total 
damage in one action. 

The case of Killian v. Metropolitan Life Ins. Co., 251 N. Y. 44, 166 N. E. 
798, 64 A. L. R. 956, is not an authority for the contention of the defendant on 
this motion. In that case Chief Judge Cardozo discussed the effect of repudi- 
ation of a policy of life insurance before maturity, and stated that such 
repudiation is not such a breach as will sustain a remedy at law for the recovery 
of damages. In the present case, there is more than repudiation before maturity, 
because the defendant has definitely breached the contract by refusing to pay 
the disability benefits already due. 

[3] The position of the plaintiff in an action of this character is markedly 
different from that of a holder of a life insurance policy, which is not designed 
to give the insured any benefits during his life time. Here benefits are presently 
due, and repudiation would force plaintiff to resort to repeated lawsuits. The 
law should and does give him the remedy in a single suit for anticipatory breach 
Furthermore, a suit for the amount accrued since repudiation might lead to the 
charge that the plaintiff is splitting his cause of action. As to the measure of 
damages, the expectancy of life tables is some evidence of it. Toplitz v. Bauer. 
161 N. Y. 325, 55 N. E. 1059; Schell v. Plumb, 55 N. Y. 592; Lewis v. State, 112 
Misc. 667, 183 N. Y. S. 653. 

The motion to dismiss the complaint and vacate the attachment is in all 
respects denied. Order signed. 





PALMER v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS 
Supreme Court, Appellate Term, First Department. 
March 8, 1934. 
270 New York Supplement 10. 
1, INSURANCE. 

Certificate of death, furnished with proofs of death, and statements therein, 
were competent evidence as admissions by plaintiff in action on life policy. 

(For other cases, see Insurance, Dec. Dig. § 547.) 

2. INSURANCE. 

Hospital record furnished with proofs of death held admissible in action on 
life policy to show date of entry and discharge from hospital and that insured 
was treated, but was not competent to prove diagnosis, which is privileged 
(Civil Practice Act, §§ 352, 374-a). 

(For other cases, see Insurance, Dec. Dig. § 547.) 

Appeal from Municipal Court, Borough of Bronx, Second District. 

Action by Kate Palmer against the John Hancock Mutual Life Insurance 
Company of Boston, Massachusetts, on a policy of life insurance issued by 
defendant on the life of plaintiff's husband, in which defendant denies liability 
on the ground that the insured had been treated for a serious illness within two 
years prior to the issuance of the policy. From a judgment for plaintiff, defendant 
appeals. 

Reversed, and new trial ordered. 
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See, also, 148 Misc. 324, 265 N. Y. S. 796. 

Argued February term, 1934, before Hammer, Callahan, and Frenkenthaler, JJ. 

Tanner, Sillcocks & Friend, of New York City (Herbert F. Garrick, of New 
York City, of counsel), for appellant. 

Thomson & McGinty, of New York City (John J. McGinty, of New York 
City, of counsel), for respondent. 

Per Curiam. 

[1, 2] Defendant, prima facie, proved breach of the conditions of the policy. 
Plaintiff had it within her power to rebut the defendant’s evidence, but did not. 
The evidence shows the certificate of death and the hospital certificate were 
furnished with the proofs of death and the statements therein were competent 
evidence as admissions by plaintiff. The hospital record under Civil Practice 
Act, § 374-a, was admissible to show date of entry and discharge and that the 
deceased was treated, but not competent to prove diagnosis which was privileged 
under Civil Practice Act, § 352. 

Judgment reversed and new trial ordered, with $30 costs to appellant to abide 
the event. 





LEVITT v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Warren County. March 9, 1934. 
270 New York Supplement 39. 
1, INSURANCE. 

Insured suing for total disability benefits may on trial waive insurer's failure 
to make necessary allegations in answer regarding forfeiture and notice thereof 
(Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. INSURANCE. 

Receipt by insurer, while policy was in full force, of proof of insured’s 
total disability, Aeld condition precedent to recovery of monthly payments under 
total disability clause. 

The policy under paragraph entitled “Waiver of Premiums” pro- 
vided, “If the Insured * * * shall furnish due proof to the Company, 
while this Policy is in full force and effect and while there is no default 
in the payment of premium, that he, * * * shall have become permanently 
disabled * * * the Company * * * will waive the payment of any premium 
* * * during such disability.” The succeeding paragraph entitled “Monthly 
Payments” provided, “The Company will, in addition to such waiver of 
premium, pay to the Insured an amount of $20 per month * * * if, 
while the policy is in full force, the Insured * * * becomes totally and 
permanently disabled as above defined.” 

(For other cases, see Insurance, Dec. Dig. § 536.) 

Action by Philip Levitt against the Prudential Insurance Company of America 
on an insurance policy to recover monthly payments following total disability. 

Judgment for defendant dismissing the complaint. 

Silverman & Silverman, of Glens Falls. for plaintiff. 

Brackett & Eddy, of Saratoga Springs (Spencer B. Eddy and Francis E. 
Dorsey, both of Saratoga Springs, of counsel), for defendant. 

Rocers, Justice. 

In view of the stipulation of the parties that the policy lapsed prior to filing 
with the company due proof of the claim of total disability, the question for 
decision is whether or not the monthly payments provided for by the policy 
may be enforced in a case where the inception of the total disability occurred 
while the policy was in full force. 

The plaintiff contends that the defendant cannot take advantage of the 
stipulated fact that the policy had lapsed because it did not plead forfeiture 
as an affirmative defense and allege that the notice required by section 92 of 
the Insurance Law was duly and timely served. Fischer v. Metropolitan Life 
Ins. Co., 167 N. Y. 178, 60 N. E. 431; Howell v. John Hancock Mut. Life Ins. 
Co., 107 App. Div. 200, 95 N. Y. S. 87; Liesny v. Metropolitan Life Ins. Co., 
147 App. Div. 253, 131 N. Y. S. 1087. 

[1] The plaintiff may waive on the trial the failure of the defendant to 
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make the necessary allegations regarding forfeiture and notice in its answer. 
Stewart v. Home Life Insurance Co., 146 App. Div. 709, 131 N. Y. S. 504. The 
plaintiff, by stipulating that the policy had lapsed, impliedly agreed that the 
requirements of section 92, Insurance Law, to effect a forfeiture, had been 
observed. 


The courts in a majority of the states have held that the filing of proof 
of disability pursuant to the explicit stipulated requirements of the policy is 
a condition precedent to the vesting of benefits under the disability clause, and 
that, as here, if the requirements are that the policy must be in full force and 
effect with all premiums due paid when the proof is furnished, there may be 
no recovery for such benefits unless the filing of the proof takes place when 
these conditions precedent exist. Perlman v. New York Life Ins. Co, 234 


App. Div. 359, 254 N. Y. S. 646; Corbett v. Phoenix Mutual Life Ins. Co., 144 
Misc. 872, 259 N. Y. S. 221. 


In Ginell v. Prudential Insurance Co. of America, 205 App. Div. 494, 495, 
200 N. Y. S. 261, 262 (reversed in 237 N. Y. 554, 143 N. E. 740, upon the dissent- 
ing opinion of Justice Van Kirk), Justice Van Kirk says: “Under the terms 
of the policy the premium is to be waived and the payment made if due proof 
to the company of the total permanent disability be made. The payment is not 
dependent upon actual total permanent disability, but on proof of such.” Or, 
as applicable to the present case, the !policy required as a condition of payment, 
not permanent disability alone, but due proof thereof during the lifetime of the 
policy. 

The Supreme Court of the United States, in Bergholm v. Peoria Life Ins. 
Co., 284 U. S. 489, at page 491, 52 S. Ct. 230, 231, 76 L. Ed. 416, in a case involv- 
ing similar language to that in the case at bar, and similar circumstances, said: 
“Long prior to the death of the insured, the policy, therefore, had lapsed. * * * 
There is evidence in the record from which it reasonably may be found that 
the insured was totally and permanently disabled from a time before the premiums 
first became in arrears, * * * but no proof thereof was furnished to the com- 
pany. * * * The obligation of the company does not rest upon the existence of 
the disability; but it is the receipt by the company of proof of the disability 
which is definitely made a condition precedent to an assumption by it of payment 
of the premiums becoming due after the receipt of such proof.” 

The highest court in Pennsylvania, in Brams v. New York Life Ins. Co., 
299 Pa. 11, 14, 148 A. 855, at page 857, in a case involving very similar language 
to that in the policy here, says, “There must be presented to the company 
proof before default.” 

Similar reasoning may be found in the decisions of the courts in Alabama, 
Georgia, Illinois, Kansas, Minnesota, Mississippi, Oklahoma, Tennessee, and others. 
While there are no cases directly in point in New York, there have been a 
number of recent decisions involving cases where it was sought to collect for 
benefits arising prior to the filing of the proof, in each one of which, under 
similar reasoning, the New York courts have held that the filing of proofs was 
a condition precedent to the maintenance of the action. These cases are: Corbett 
v. Phoenix Mut. Life Ins. Co. (New York Municipal Court); 144 Misc. 872, 
259 N. Y. S. 221; Perlman v. New York Life Ins. Co. (First Department) 
234 App. Div. 359, 254 N. Y. S. 646; Yohalem yv. Columbian Nat. Life Ins. Co. 
(N. Y. City Ct.) 136 Misc. 748, 240 N. Y. S. 666; Gottlieb v. New York Life 
Ins. Co. (App. Term, First Department) 136 Misc. 194, 240 N. Y. S. 568; Kasar- 
4 — York Life Ins. Co. (City Court) 145 Misc. 732, 734, 260 N. Y. S. 

In the latter case the court, stating the undoubted rule, says: “The conten- 
tion that the delay in filing a claim was due to the ignorance of plaintiff as to 
his rights under the policy terms cannot avail the insured.” 

The reason for the rule is not only the inviolability of contracts (Bergholm 
v. Peoria Life Ins. Co. 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416), but the 
reasonableness of such notice provision lies in the prevention from fraud and 
the importance to an insurance company in knowing the extent of its liability 
on outstanding policies. If the rule were that claims could be presented after 
the policy lapsed, the door ‘would be wide open to persons with spurious claims, 
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and a company would be unable to determine the extent of its liability on lapsed 
yolicies. 

The rule has been modified in some states where the courts have created an 
exception if the insured became permanently disabled and totally incapacitated 
from giving notice and filing proof of his disability. In such case, some courts 
have held that the rule would be harsh and unreasonable, and, notwithstanding 
the plain words of the policy, such construction was not intended when the con- 
tract was made. Swann v. Atlantic Life Ins. Co, 156 Va. 852, 853, 159 S. E. 
192. There is nothing, however, in the stipulated state of facts here to the effect 
that the plaintiff was incapacitated from filing with the company due proof of 
permanent disability. 

[2] The provisions in the policy as to permanent disability benefits appear 
under a caption in large type as follows: “Provisions as to total and permanent 
disability before attaining 60 years of age: Waiver of premiums, twelve monthly 
installments without deduction from insurance.” 

In the following paragraph entitled, “Waiver of Premiums”, it is provided 
that, “If the Insured * * * shall furnish due proof to the Company, while this 
Policy is in full force and effect and while there is no default in the payment 
of premium, that he, * * * shall have become permanently disabled * * * the 
Company * * * will waive the payment of any premium * * * during 
disability.” 

In the succeeding paragraph entitled “Monthly Payments”, it is provided, 
“The Company will, in addition to such waiver of premium, pay to the Insured 
an amount of $20 per month * * * if, while the policy is in full force, the 
Insured * * * becomes totally and permanently disabled as above defined.” 

The two paragraphs differ in that the condition precedent contained in the 
“Premium Waiver” paragraph to the effect that there must be no default in the 
payment of premium is not repeated in the “Monthly Payment” paragraph. 

Plaintiff contends that, while the default in the payment of premium might 
defeat a waiver of the payment of premium, such failure to pay a premium due, 
standing alone, does not prevent recovery for “Monthly Payments”; that the 
words in the “Monthly Payments” paragraph, “in addition to such waiver of 
premiums,” do not operate to carry forward, as a condition to the payment 
of “Monthly Payments,” the words in the preceding paragraph, “while there is 
no default in the payment of premium”; that the words “in addition to” relate 
to the waiver of premiums and not to any condition precedent to such waiver of 
premiums. 

The caption and the two paragraphs following should be read together to 
ascertain the intention of the parties. Considering all of the provisions together, 
it seems clear that the benefits available to the insured from total disability 
accrued only if the conditions precedent, (1) furnishing due proof while the 
policy was in full force and effect, and (b) no default in the payment of pre- 
mium, obtained. Even if the failure to pay the premium does not effect the 
“Monthly Payments” provision, the condition contained in the “Monthly Pay- 
ments” paragraph, “while the policy is in full force”, defeats plaintiff's right 
to recover. 


The defendant is entitled to judgment dismissing the complaint, with costs. 


such 


LIBEROFF v. SECURITY MUT. LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. March 16, 1934. 
270 New York Supplement 104. 
INSURANCE. 


Where life policy authorized insurer, on assured’s death, to deduct “unpaid” 
portion of current premium, but required waiver of premiums during total and 
permanent disability, and assured died while totally and permanently disabled 
and after insurer had waived first quarterly installment of current premium, 
insurer held not entitled, when paying death claim, to deduct premium for last 
three-quarters of current policy year. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Proceeding on submission of controversy pursuant to Civil Practice Act, 
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$$ 546-548, between Sarah Liberoff, as plaintiff, and the Security Mutual Life 
Insurance Company, as defendant. 

Judgment for plaintiff. 

Argued before Finch, P. J., and Merrell, Martin, O’Malley, and Unter- 
myer, JJ. 

" Melis & Seigel, of New York City (Edward L. Mollis, of New York City, 
of counsel; David M. Freedman, of New York City, on the brief), for plaintiff. 

Rosenblum & Rosenzweig, of New York City (D. I. Rosenblum, of New 
York City, of counsel), for defendant. 

MERRELL, Justice. 

The defendant, a duly organized domestic mutual life insurance company, 
issued and delivered to one Abraham Liberoff a policy whereby the defendant 
agreed to pay $5,000 in the event of death of said assured and the further sum 
of $5,000 in case the insured died as the result of an accident, and the sum of 
$50 a month during the life of the said assured in case he, became totally and 
permanently disabled. The beneficiary named in the policy was Sarah Liberoff, 
the plaintiff, who was the wife of said assured. Under the terms of the policy, 
which was dated January 16, 1928, we find the following provisions: 

“In consideration of the payment of $15.90 it is agreed that the period 
between the “date of this policy and Mch 14—1928 shall be covered by term 
insurance only; that on payment of the premium specified in this policy due 
Mch 14, 1928, all benefits, privileges and conditions whatsoever, herein expressed, 
shall be of the same force and effect as if this policy had been originally issued 
on said last named date. 

“It is further agreed, if the insured herein shall die during said period, that 
one full annual premium, less any payment made as above specified, shall be 
deducted from the proceeds of this policy.” 

Abraham Liberoff, the assured, died on April 18, 1933, while said policy was 
in full force and effect. The policy provided as to the insurance payable in 
the event of death of the assured, as follows: 

“This insurance is granted in consideration of the payment of the annual 


premium of Two hundred fifty-three and 25/100 dollars and of the payment 
of a like sum upon each 14th day of March, hereafter until twenty-eight 
full years’ premiums shall have been paid or until the prior death of the insured.” 


And as to the payment in the event of such death, the policy provided, as 
follows: 


“Upon * * * the death of said insured prior to said maturity date (March 
14, 1956), provided all premiums have heen duly paid, the Company agrees to 
pay Five Thousand Dollars to Sarah Liberoff, his wife (additional beneficiaries 
were duly eliminated by designation of the insured) (with the right reserved to 
the insured to change the beneficiary), less any indebtedness hereon to the 
Company and less any unpaid portion of the premium for the then current 
policy year.” 

As to the payment of premiums, the policy also provided, as follows: 

“The premium is always considered as payable annually in advance but 
* * * may be payable in semi-annual or quarterly installments. * * *” 

The provisions of the policy with relation to the death of the assured by 
accident are not involved in the present controversy. 


The policy provided benefits in the event that the assured because totally 
and permanently disabled, and provided that said disability benefits were to be paid 
in consideration of an annual premium of $30.60. These benefits were as follows: 

“(1) Waiver of Premium—The Company will waive the payment of any 
premium thereafter falling due under said policies during the period of such 
total and permanent disability, the premium waived to be the annual, semi- 
annual or quarterly premium according to the mode of payment in effect when 
disability occurred. The Company will in addition return any premium or 
premiums paid within the period prior to proof of disability during which 
monthly income payments are made, as hereinafter provided. 

“(2) Income to Insured—The Company will pay to the insured a monthly 
income of Ten Dollars for each One Thousand Dollars of the face amount 
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of said Life Insurance Policy for each completed month from the commence- 
ment of and during the period of such total and permanent disability, except that 
in no case shall such payments begin as of a date more than six months prior to 
the date of receipt of due proof of disability.” 

The policy also made provision, in case of recovery of the assured prior to 
reaching sixty years of age, as follows: 

“If the insured recovers from such disability before reaching the age of 
sixty years, no further premiums shall be waived and no further monthly pay- 
ments shall be made, and this Total Disability Policy and said Life Insurance 
Policy may be continued by the payment of premiums thereafter falling due under 
the terms of said policies; provided, however, that this Total Disability Policy 
may not be so continued after the termination of said Life Insurance Policy. 
If such recovery occurs after age sixty, the said Life Insurance Policy may 
be continued as aforesaid, unless prior to the date of said recovery it has 
matured as an Endowment, but in any event this total Disability Policy shall 
thereupon become null and void and the premium required hereunder shall at 
once cease to be payable.” 

The policy also provided that: 


“In making settlement under said Life Insurance Policy the Company will 
not deduct any part of the premiums waived or monthly income paid hereunder 
and after approval of any disability claim hereunder the dividends, loan and sur- 
render values shall be the same as if the waived premiums had been duly paid.” 


It had been the practice of the insured to pay the premiums under his policy 
in quarter-annual installments. In the agreed statement of facts the parties 
stipulated that on February 1, 1932, the assured became totally and permanently 
disabled. Such disability continued until his death, which occurred on April 
18, 1933. Prior to his becoming totally and permanently disabled and on Decem- 
ber 14, 1931, the assured paid the quarterly installment of the premiums under 
his policy for the quarter commencing December 14, 1931, and ending March 14, 
1932. Under the terms of the policy the company refunded to the assured the 
quarter-annual premium which he had paid, prior to the company’s acceptance 
of the disability claim, for the quarter beginning March 14, 1932. This was 
the last premium payment on the policy and the latest period for which premium 
payment was made on the policy. The company paid the assured $50 a month 
for each full month of the period of his disability, and until the date of his 
death. After the refund of the quarterly installment for the quarter beginning 
March 14, 1932, the company waived the quarter-annual payments which would 
have been payable, after the total disability of the assured, on June 14, 1932, 
September 14, 1932, December 14, 1932, and March 14, 1933. The waiver of the 
quarter-annual payment of the premium due March 14, 1933, was the last waiver 
made by the defendant. On making payment on the death claim to the widow 
of the assured, the company deducted $212.89 as premium for the last three- 
quarters of the policy year during which the assured died, to wit, for the quarter- 
years beginning on the 14th days of June, September, and December, 1933. 

The controversy between the parties submitted to this court for determina- 
tion is whether the defendant was entitled, in making said payment to the plain- 
tiff of the death claim, to make deduction of the premium for the last three- 
quarters of the policy year during which the assured died. 

While it is true that, under the provisions of the policy for the payment to 
the beneficiary of the insurance upon her husband’s death, it was provided that 
the company was to pay $5,000 to the beneficiary, the wife of the assured, 
“less any unpaid portion of the premium for the then current policy year,” we 
are, nevertheless, of the opinion that the clause above quoted was _ insufficient 
to justify the defendant in deducting any portion of the unpaid premium for the 
policy year in which the assured died. While it is true that of the premium 
the then current policy year there remained unpaid three-fourths of said 
annual premium at the time of the death of the assured, nevertheless, under the 
terms of the policy and under the stipulation of the parties, the unpaid portion 

[ the premium never became payable. The parties stipulated that from and 
after February 1, 1932, “the insured became totally and permanently disabled.” 
Such total disability continued until the time of his death. Therefore, it seems 
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to us that there was no unpaid portion of the premium due to the company 
for the current policy year in which the assured died. In short, the parties 
having stipulated that the assured was “totally and permanently disabled,” such 
disability continued until the death of the assured and, therefore, had the assured 
lived the entire current policy year, the defendant would have been unable to 
collect any portion of the premium for that year. The policy was issued by the 
defendant in consideration of the payment of an annual premium. By the 
indulgence of the defendant the assured was permitted to pay said annual premium 
in quarterly installments. Had the assured not become totally disabled and had 
died, while in the full possession of his faculties, on April 18, 1933, unquestionably, 
under the terms of the policy, the defendant would have been entitled to deduct 
from the insurance paid to the beneficiary such portion of the premium for the 
then current policy year which the assured had not paid. But where, as here, 
the company, under the terms of the policy, was bound to waive the payment 
of premiums during the disability of the assured, and the defendant having 
stipulated that, at the time of the death of the assured, he was totally and per- 
manently disabled, there was no unpaid part of the premiums for the current 
policy year at the time of the death of the assured. 

We are, therefore, of the opinion that the defendant improperly made any 
deduction for “unpaid” premium for the current policy year in which the assured 
died. Under the stipulation the plaintiff should have judgment against the defend- 
ant for the sum of $212.89, the amount deducted from the insurance paid to the 
plaintiff, but without interest or costs. 

Judgment directed for plaintiff in the sum of $212.89, the amount deducted 


from the insurance paid to the plaintiff, but without interest or costs. Settle order 
on notice. All concur. 






GATES v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Fourth Department. 
March 14, 1934. 
270 New York Supplement 282. 
1. INSURANCE. 

Parties to life insurance contract may incorporate in policy such provisions 
as they see fit, and their rights must be determined by agreement. 

_(For other cases, see Insurance, Dec. Dig. § 138[1].) 

2. INSURANCE. 

In construing total disability provision of policy, court must give effect to 
what would be ordinary lay interpretation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Permanent typhoid carrier, quarantined under statute and prevented from 
operating his own farm and from doing certain types of work, but whose ability 
to work had not been interferred with, held not entitled to insurance for “total 
and permanent disability” (Public Health Law, §§ 36-a, 2-b, 2-c). 

A chronic or permanent “typhoid carrier” is one who continues to 
harbor and discharge typhoid bacilli indefinitely after subsidence of fever. 
(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Supreme Court, Chautauqua County. 

Action by Lyle F. Gates against the Prudential Insurance Company of 
America. From a judgment dismissing plaintiff's complaint upon the ground 
that it fails to state facts sufficient to constitute a cause of action, plaintiff 
appeals. 

Affirmed. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Lewis, JJ. 

Robert H. Jackson, of Jamestown, for appellant. 

Timerman & Timerman, of Buffalo (Alger A. Williams and Manly Fleisch- 
mann, both of Buffalo, of counsel), for respondent. 

Epccoms, Justice. 

The defendant on September 29, 1927, issued to the plaintiff a policy of 
insurance containing the following provision: “If the Insured shall become totally 
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and permanently disabled, either physically or mentally, from any cause what- 
soever, to such an extent that he (or she) is rendered wholly, continuously and 
permanently unable to engage in any occupation or perform any work for any 
kind of compensation of financial value during the remainder of his (or her) 
lifetime, and if such disability shall occur at any time after the payment 
of the first premium on this Policy, while this Policy is in full force and 
effect and the Insured is less than sixty years of age, and before any non- 
forfeiture provision shall become operative, the Company, upon receipt of 
due proof of such disability, will grant the following benefits:” Then followed 


a provision for monthly income to be paid to the insured, for which plaintiff 
seeks to recover. 


Some two years later, while the policy was in full force and effect, and 
previous to the plaintiff becoming sixty years of age, and before any nonfor- 
feiture provision became operative, the State Commissioner of Health declared 
the plaintiff to be a typhoid carrier, and permanently quarantined him from all 
connected with the production or sale of milk or any food product, and excluded 
him from his own farm, and required him to live elsewhere. She Public Health 
Law, §§ 36-a, 2-b, 2-c. The action is to recover benefits under the quoted pro- 
visions upon the facts just stated. The complaint has been dismissed upon the 
ground that it failed to state facts sufficient to constitute a cause of action. 


The question involved is whether a person, who is a chronic or permanent 
tvphoid carrier, quarantined as stated, but who is not otherwise affected, comes 
within the provisions of the policy above quoted. So far as we have been able 


to ascertain, this question has never been passed upon in any other litigation 
in any court. 


The parties in their desire to have the question determined have gone 
somewhat beyond the facts stated in the complaint, and made certain concessions 
and statements in their respective briefs, and quoted from certain medical author- 


ities, and have consented that we may accept such statements as true. In our 


decision we have acted upon this consent in determining what is a typhoid carrier. 


A chronic or permanent typhoid carrier is a person who continues to harbor 
and discharge typhoid bacilli indefinitely after the subsidence of fever. Carriers 
are either fecal or urinary, or both. The former are more frequent than the 
latter, and apparently the more dangerous. Typhoid bacilli localize and grow 
in the gall bladder, bile ducts, and small intestines. As many outbreaks of typhoid 
fever are directly traceable to carriers, the social as well as the economic 
importance of the problem of preventing the spread of the disease through such 
source is readily seen. The danger of such an outbreak from a carrier comes 
when he is permitted to handle food or drink; it is then that he is apt to expose 
others. The disease is transmitted through the feces or the urine, and there is 
little or no danger in close association with a carrier, if ordinary precaution is 
taken, although we are told in the Journal of the American Medical Association 
for June 10, 1933 (vol. 100, No. 23) that it “may be water borne, fly borne, or 
transmitted through soiled linen, or direct contact.” The carrier, however, does 
not become a menace, unless he is allowed to handle or come in contact with 
food or drink. He should never be employed in a dairy, or as a cook, waiter, 
or nurse. 

Various cures of the carrier state have been attempted, but none has been 
found which is at all certain in its results. Vaccines have been tried, but with 
scanty success. Surgical operations many times cure the trouble, but in numerous 
instances the patient still continues to harbor the typhoid bacteria in his excre- 
tions after the removal of the gall bladder. A hepatic or intestinal carrier 
will not be cured by cholecystectomy, because the infection is in such cases else- 
where than in the gall bladder. An operation is seldom advised after the 
carrier reaches the age of fifty. Plaintiff has passed that age. 7 

For the purpose of this appeal, it must be assumed that plaintiff’s condition 
as a typhoid carrier is permanent and incurable, and that he has not unreasonably 
refused a corrective or curative surgical operation. 

Recognizing the menace which exists when typhoid carriers are permitted 
to go their own way, and engage in an occupation or trade which would expose 
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the public to infection, the state has stepped in, and has enacted legislation 
authorizing drastic regulations as safeguards against the danger. 

Section 2-b of the Health Law has given the Public Health Council power 
to adopt a Sanitary Code, dealing with matters affecting the preservation and 
improvement of the public health. Such a Code is given the force and effect of 
law, and any violation thereof may be declared to be a misdemeanor. Pursuant 
to the statute, a Sanitary Code has been duly adopted by which a typhoid 
carrier is prohibited from preparing or handling any food or drink to be con- 
sumed by persons other than members of the household with whom he resides, 
or from conducting or being employed in any restaurant, hotel, or boarding 
house, or from engaging in the occupation of nurse, cook, waiter, or in any 
other occupation involving the handling of milk, or cream, or the utensils used 
ir. the production thereof, or from residing on premises on which one or more 
cows are kept, except under conditions to be prescribed by the health officer. 

The complaint alleges that the plaintiff has been permanently quarantined 
from all connection with the sale and production of milk and food and has been 
excluded from his own farm, and required to reside elsewhere, and has been 
forbidden to enter his own property, on penalty of having his milk shut out 
from its only market, and that by reason thereof he is unable to pursue his 
vocation of farming, either upon his own farm, or as an employee elsewhere. 
It is further alleged that for upwards of three years appellant has made diligent 
efforts to obtain employment from the limited fields from which he has not 
been officially excluded, but has been unsuccessful because his condition “is such 
as to cause people to shun and fear him.” 


[1] While an insurance policy has certain features which distinguish it 
trom the ordinary commercial agreement, it is, in its general aspects, like any 
other contract, and is governed by the same general rules of construction. The 
parties may incorporate in the policy such provisions and covenants as they 
see fit, and their rights must be determined by the agreement itself. 


{2] Can it be said that, when this policy was written, the parties had in 
mind that a typhoid carrier, affected in no other manner, was physically 
disabled? Would the ordinary business man in making one of his customary 
contracts ever consider a typhoid carrier as physically disabled from work? In 
construing this policy we must give effect to such ordinary lay interpretations. 
Bird v. St. Paul Fire & Marine Ins. Co., 224 N. Y. 47, 51, 120 N. E. 86, 13 A. 
L. R. 875; Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 84, 171 N. E. 
14; VanVechten v. American Eagle Fire Ins. Co., 239 N. Y. 303, 306, 146 N. E 
432, 38 A. L. R. 1115. 

A carrier does not have typhoid fever; he is not ill; he simply harbors 
typhoid bacilli and excretes them; his strength is not impaired; his constitution 
is in no way weakened or undermined; he has the same capacity for labor which 
he always had; his mental powers are not affected; he suffers no pain or 
impairment; he would never know that he was a carrier if fecal or urine speci- 
mens were not submitted for laboratory examination and test. Had the authori- 
ties failed to discover plaintiff’s condition, he would still be doing his former 
tasks. His inability to get work is not due to any physical impairment, but to 
the edict of the state, or to fear of infection on the part of others. Plaintiff alleges 
in his complaint that he has obtained work, but that when his condition became 
known, he has been discharged. As he concedes in his brief, the carrier state 
in and of itself, if carrier’s duty to the public and the law of the state be disre- 
garded, would not prevent him from milking cows and handling milk. Physically 
he is fully able to continue the manual tasks associated with’ the dairy business. 

In Druhl v. Equitable Life Assurance Society, 56 N. D. 517, 218 N. W 
220, 60 A. L. R. 962, the Supreme Court of North Dakota held that the term 
“physical infirmity,” as used in a policy providing for double indemnity in event 
of death resulting solely from injuries caused by purely accidental means, not 
the result of disease, illness, or “physical or mental infirmity,” means something 
that materially impairs, weakens, or undermines the constitution of the insured, 
and which tends to reduce his power of resistance, and thereby enhances the 
risk of death in case of injury. 

In Baker v. Chicago, B. & Q. R. Co., 327 Mo. 986, 39 S. W.(2d) 535, the 


Supreme Court of Missouri held that the word “crippling” was synonymous with 
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“physical disability,” and defined the word as the loss of the use of a limb, or 
the deprivation of a person’s strength, activity, or capacity for service. 

In Manufacturers’ Accident Indemnity Co. v. Dorgan (C. C. A.) 58 F. 945, 
22 L. R. A. 620, it was held that an anemic murmur, indicating no structural 
defect of the heart, but arising simply from a temporary debility or weakened 
condition of the body, was not a “bodily or mental infirmity” in an application 
for accident insurance, in which the applicant stated that he was free from such 
infirmities. 

In Black v. Travelers’ Ins. Co. (C. C. A.) 121 F. 732, 61 L. R. A. 500, it is said 
that a bodily infirmity is something that impaires the bodily powers. 

Of course, these cases are not directly in point, but they show the construc- 
tion which the courts have given to the word “physical” and equivalents. 

[3] In view of the fact that plaintiff's bodily strength has not been impaired, 
and his ability to work has not been interfered with, it cannot, in our opinion, 
be said that he is physically disabled within the meaning of the policy. He 1s pre- 
vented from doing certain work solely by the edict of the state. A man found guilty 
of a crime and sent to a penal institution might be unable to find work, but such 
inability could not be attributed to an absence of physical power to work. 
Plaintiff’s disability is due to the statutes of this state. Statutory or legal dis- 
ability is not covered by the policy. When public good with regard to the 
safety of others steps in and puts a limitation upon his activities, the disability 
resulting is social in its nature rather than physical. Plaintiff confuses the 
result with the cause. The result is that he has experienced some inability to 
earn a livelihood, but the cause is not physical impairment of his body. 

The judgment should therefore be affirmed, with costs. 

Judgment affirmed with costs. 

All concur. 


BAKER v. AZTNA LIFE INS. CO. No. 99. 
Supreme Court of North Carolina. 
Feb. 28, 1934. 
172 Southeastern Reporter 882. 
INSURANCE. 
Whether insured under life policy was totally and permanently disabled held 
for jury under evidence of total disability existing for more than 90 consecutive 
days which under policy was thereby presumed to be permanent. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Superior Court, Nash County; Barnhill, Judge. 

Action by John Richard Baker against the A&tna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Civil action to recover on a total and permanent disability clause in a policy 
of life insurance. F ; 

_On November 1, 1923, the defendant issued to plaintiff a $2,500 life insurance 
policy, containing, among other things, the following provisions: 

“If the insured becomes totally and permanently disabled and is thereby 
prevented from performing any work or conducting any business for compensa- 
tion or profit, * * * and satisfactory evidence of such disability is received at the 
Home Office of the Company, the Company will, if there has been no default 
in the payment of premiums, waive the payment of all premiums falling due dur- 
ing such disability after the receipt of such proof; * * * 

“If before attaining the age of sixty years the insured becomes totally disabled 
by bodily injuries or disease and is thereby prevented from performing any work 
or conducting any business for compensation or profit for a period of ninety con- 
secutive days, then if satisfactory evidence has not been previously furnished that 
such disability is permanent, such disability shall be presumed to be permanent 
within the meaning of this provision.” 

Plaintiff is a farmer, 43 years of age, and has been disabled by disease and 
thereby prevented from performing any work or conducting any business for com- 
pensation or profit since August 1, 1931. 

On October 20, 1931, plaintiff mailed the defendant, on blank form furnished 
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by it, proof of disability, signed by Dr. J. H. Martin, containing, among others, the 
following answers to questions: 

“9. Date total disability began—August 1, 1931.” 

“14. Does total disability now exist? Yes. 

“15. Does the doctor believe that the total disability will be permanent and that 
the insured will for life be unable to engage in any gainful occupation? (If not, 
how long does he believe that the total disability will exist?) Total disability for 
his work will probably last 2 or 3 weeks.” 

Upon the answer to the last question (15), the defendant denied liability and 
declined to pay any disability benefits under the policy. 

Suit was thereafter brought, and upon issues joined, the jury returned the fol- 
lowing verdict: 

“1. Did the plaintiff become totally and permanently disabled and was he 
thereby prevented from performing any work or conducting any business for com- 
pensation or profit? Answer: Yes. 

“2. If so, on what date did such disability commence? Answer: Aug. 1, 1931 

“3. Was satisfactory evidence submitted to the defendant company at its home 
office that the plaintiff had become totally and permanently disabled, and was there- 
by prevented from performing any work or conducting any business for compen- 
sation or profit? Answer: Yes. 

“4. If so, on what date was such evidence received? Answer: Oct. 21.” 

Judgment on the verdict, from which the defendant appeals, assigning errors 

“Murray Allen and R. Pearson Upchurch, both of Raleigh, for appellant. 

Cooley & Bone, of Nashville, for appellee. 

Sracy, Chief Justice. 

Defendant contends that no satisfactory evidence of total and permanent dis- 
ability was ever furnished by plaintiff; that Dr. Martin’s report, instead of show- 
ing a permanent disability, disclosed a temporary disability; and that no liability 
has attached under the total and permanent disability clause contained in the policy 
in suit. 

The doctor’s report did show, however, that total disability began August ], 
1931; that it still existed on October 20; and that it would probably continue for 
two or three weeks longer. This was evidence of total disability for more than 
ninety consecutive days, which, under the terms of the policy, is presumed to be 
permanent: “If * * * the assured becomes totally disabled * * * for a period of 
ninety days, then if satisfactory evidence has not been previously furnished that 
such disability is permanent, such disability shall be presumed to be permanent 
within the meaning of this provision.” 

We then have evidence furnished the defendant of a total and presumably per- 
manent disability, which the jury later found to be total and permanent. Fields v. 
Assurance Co., 195 N. C. 262, 141 S. E. 743. This is sufficient to entitle the plain- 
tiff to recover under the terms of the policy. Mitchell v. Equitable Life Assur- 
ance Soc., 205 N. C. 721, 172 Se E. 497. The case of Ammons v. Equitable Life 
Assurance Society, 205 N. C. 23, 169 S. E. 807, cited and relied upon by plaintiff 
as authority to the contrary, is easily distinguishable. 

The evidence was amply sufficient to carry the case to the jury on the totality 
and permanency of plaintiff’s disability. Bulluck v. Ins. Co., 200 N. C. 642, 158 S. 
FE. 185; Misskelley v. Home Life Ins. Co., 205 N. C. 496, 171 S. E. 862. It differs 
materially from that appearing in Thigpen v. Jefferson Standard Life Ins. Co., 204 
N. C. 551, 168 S. E. 845, and Buckner v. Ins. Co., 172 N. C. 762, 90 S. E. 897 

The verdict and judgment will not be disturbed on any of the exceptions pre- 
sented by defendant’s appeal. 

No error. 
















GUY v. AZTNA LIFE INS. CO. No. 189. 
Supreme Court of North Carolina. Feb. 28, 1934. 
172 Southeastern Reporter 8835. 
1. INSURANCE. 


Evidence in action to recover for total permanent disability under life insur- 
ance policy held sufficient to take to jury issue of plaintiff’s total permanent cis 
ability. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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Appeal from Superior Court, Harnett County; Frizelle, Judge. 

Action by Addison B. Guy against the AEtna Life Insurance Company. From 
a judgment of nonsuit, both parties appeal. 

Reversed on plaintiff's appeal, and defendant’s appeal dismissed. 

Civil action to recover on a total and permanent disability clause in a policy 
of life insurance. 

On November 1, 1919, the defendant issued to the plaintiff a life insurance 
policy containing, inter alia, the following provisions: 

“Six months after proof-is received at the Home Office of the Company, that 
from causes originating after the delivery of this policy the insured has become 
wholly, continuously and permanently disabled and will for life be unable to per- 
form any work or conduct any business for compensation or profit, if all pre- 
miums previously due hereon have been paid, the Company will waive the payment 
of all premiums falling due thereafter under this policy during such disability. 

“Also six months after such proof of disability occurring before the insured 
reaches the age of sixty is received, the Company will pay to the insured a sum 
equal to the monthly installment provided on the first page hereof to be paid at 
the death of the insured and will pay the same amount on the same day of every 
month thereafter during the lifetime and during the Permanent Total Disability 
of the Insured.” 

Defendant admits that all premiums have been paid on said policy, and that 
the same was in full force and effect at the time total and permanent disability 
is alleged to have occurred. 

Plaintiff's evidence tends to show that he is 59 years of age, a farmer by 
occupation, and has not been able to perform any of hi; duties as a farmer since 
September, 1931, that on January 30, 1932, he furnished the defendant with proof 
of his disability, and that payment under the policy was declined. 

Dr. A. T. Wyatt testified that he examined the plaintiff in May, 1932, and 
discovered that he had arthritis of the spine, from which he suffered great pain; 
that in his opinion the plaintiff will never get any better, but continue to grow 
worse, and that he will be totally and permanently disabled for life; that this 
condition existed at the date of his examination, and had existed for a year or 
‘wo, or probably longer. 

The defendant elicited on cross-examination of the plaintiff, and some of his 
witnesses, evidence to the effect that the plaintiff was able to direct his business 
of farming for compensation or profit during the year 1932, and, upon this testi- 
mony, judgment of nonsuit was entered. 

Both plaintiff and defendant appeal, assigning errors. 

Neill McK. Salmon, of Lillington, and Dupree & Strickland, of Angier, for 
plaintiff. bs 

Murray Allen, of Raleigh, for defendant. 

Stacy, Chief Justice. 

[1] The evidence adduced on the plaintiff's examination in chief, and the 
testimony of his other witnesses, was sufficient to carry the case to the jury on 
the issue of plaintiff’s alleged total and permanent disability within the meaning of 
the policy in suit. Mitchell v. Equitable Life Assurance Society, 205 N. C. 721, 
172 S. E. 497; Misskelley v. Ins. Co., 205 N. C. 496, 171 S. E. 862: Green v. 
Casualty Co., 203 N. C. 767, 167 S. E. 38; Bulluck v. Ins. Co., 200 N. C. 642, 158 
SE. 185. Compare Thigpen v. Ins. Co., 204 N. C., 557, 168 S. E. 845; Buckner 
v. Ins. Co., 172 N. C. 762, 90 S. E. 897. 

The defendant, realizing the force and effect of Dr. Wyatt’s testimony, also 
appeals, and in this way seeks to test the competency of his evidence, should the 
judgment of nonsuit be reversed, citing as authority for the position Hunt v. 
R. Co., 203 N. C. 106, 164 S. E. 626. But a defendant who asks for no affirmative 
relief is not the “party aggrieved” by a judgment of nonsuit within the meaning 
of C. S. § 632. McCullock v. R. Co., 146 N. C. 316, 59 S. E. 882. Nor does Hunt’s 
Case decide otherwise. 

Plaintiff's appeal reversed. 

Defendant’s appeal dismissed. 
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ANTHONY v. TEACHERS’ PROTECTIVE UNION. No. 
Supreme Court of North Carolina. Feb. 28, 1934. 
173 Southeastern Reporter 6. 
1. INSURANCE. 


Where insured had not suffered from or had medical treatment for illness for 
which she sought recovery on policy previous to application for insurance, her 
failure to state in application that she had been treated by doctor for temporary 
indisposition within last five years Aeld not ground for canceling policy (C. S. 
§ 6289). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE. 
Forcible trespass” is high-handed invasion of actual possession of another; 
he being present and forbidding. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

7. INSURANCE. 

Insurance agent calling on insured to make settlement for sick benefit who 
accused insured of making false statements in application, but who made no 
threat, used no indecent language, and offered no violence, and who was put 
out without resistance, /icld not to have committed “forcible trespass.” 

(For other cases, see Insurance, Dec. Dig. § 93.) 

Appeal from Superior Court, Burke County; Finley, Judge. 

Action by Maude Patton Anthony against the Teachers’ Protective Union. 
judgment for plaintiff, and defendant appeals. 

Reversed. 


250. 


The complaint states two causes of action. The first is for loss founded 
upon disability under a health and accident policy issued to the plaintiff by the 
defendant. 

The plaintiff made application in writing for membership in the Teachers’ 
Protective Union on the Ist day of October, 1931. A certificate of membership, 
containing the following clause, was issued to her on the 8th day of October, 
1931: “In consideration of the statements, conditions and provisions of the 
application for membership, * * * the articles of incorporation and the Consti- 
tution and General Laws of the Union, and all amendments thereto, which are 
on file in the office of the Supreme Secretary and are now hereby made a part 
of this certificate of membership.” The certificate provides that “benefits for 
cickness shall not be paid for any illness contracted prior to or within thirty 
(30) days after the date of the certificate of membership.” The same provision 
is in the constitution and general laws. The certificate also provides that “the 
Supreme Officer shall have power to cancel a certificate of membership when it 
becomes evident that false or misleading statements were made in the applica- 
tion for membership or in application for benefits; or when it shall have been 
established that disability, for which claim is made, had its inception prior to 
membership in the Union under this certificate.” The same provision is in the 
constitution and general laws 


The plaintiff became sick on January 7, 1932, and remained incapacitated 
and confined to her home during the time for which she makes claim. She 
filed proof of claim for benéfits, and a representative of the defendant notified 
her that, on account of cholecystitis with which she was suffering and her failure 
to inform the defendant that she had been treated for this disorder, she was 
not entitled to benefits under her policy. 


The second cause of action is assault and forcible trespass committed by E. 
L. Cunningham, agent of the defendant, when he called at her home to settle the 
controversy between the defendant and herself growing out of her claim of loss. 

The jury answered the issues as follows: 

“1. Did the plaintiff, prior to October 1, 1931, have chronic cholecystitis or 
chronic inflammation of the gall bladder? A. No. 


“2. Had the plaintiff, prior to October 1, 1931, been treated by Dr. J. J. 
Kirksey for chronic cholecystitis or chronic inflamation of the gall bladder? A. No. 
“3. At the time of applying for membership in the Teachers’ Protective 
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Union did the plaintiff fail to inform the defendant or did she withhold informa- 
tion from the defendant that she had been treated by Dr. J. J. Kirksey in the 
Spring of 1931 for chronic cholecystitis or chronic inflammation of the gall 
bladder? A. No. 

“4. If so, was the failure to so inform the defendant material to the risk 
applied for to be assumed? A. 

“5. Did the plaintiff at any time ‘during the five years immediately before 
October 1, 1931, have any medical or surgical advice or treatment or any depart- 
ures from good health, other than the operation by Dr. J. B. Riddle in September, 
1930, and if so, when and by what physician was she treated? A. No. 

“6. If so, did the plaintiff at the time of applying for membership in the 
Teachers’ Protective Union, fail to inform the defendant, or did she withhold 
information from the defendant that she had been so treated? A. No. 

‘7. If so, was the failure to so inform the defendant material to the risk 
applied for to be assumed? A. 

“8. Did the plaintiff become disabled of sickness on or about the 7th day of 
January, 1932, and if so, was chronic cholecystitis or chronic inflammation of 
the gall gladder the cause or one of the causes contributing to such sickness and 
disability? A. No. 

“9. Was the plaintiff on account of sickness from and after January 7, 1932, 
totally disabled and necessarily and continuously confined to her house and 
regularly attended therein by a registered physician at least once a week solely 
by reason of such sickness? A. Yes. 

“10. If so, for what period of time and between what dates was she so con- 
fined ° A. January 7-April 20, 1932. 

“11. Did the defendant unlawfully enter upon the premises of the plaintiff 
and unlawfully and wilfully commit forcible trespass upon the person of the 
plainitff, as alleged in the complaint? A. Yes. 

“12, If so, what damage, if any, is the plaintiff entitled to recover of the 
defendant? <A. $1,000.” 


The plaintiff was given judgment on the first cause of action for $350 and 
nthe second for $1,000. 

The defendant excepted and appealed upon assigned error. 

C. E. Cowan, of Morganton, and Winborne & Proctor, of Marion, for 
ippellant. 

Mull & Patton, S. J. Ervin, and S. J. Ervin, Jr., all of Morganton, tor 
appellee. 

ADAMS, Justice. 

The defendant moved to dismiss both causes of action as in case of nonsuit, 
and t*rdered prayers for directed instructions on all the contested issues that 
were answered. The court denied the motion, and declined to give the requested 
inet ‘ions, and the defendant excepted. 

{1] The ground of all the exceptions addressed to these questions, as set 
out 'r ‘he appellant’s brief, is the asserted failure of the plaintiff to state in her 
application for membership that she had previously suffered illness and received 
medical treatment. This contention is based upon her answer to each of the 
tollowing questions: 

“Q. 5. Are you now suffering from, or have you ever had any * * * gall or 
kidney stones * * * or any chronic or periodical mental or physical ailment or 
disease * * * or have you ever had or been advised to have a surgical operation ? 
As ¥és.” 

“Q. 6. Have you during the past five years had any medical or surgical 
advice or treatment or any departure from good health? If so, state when and 
what the duration. A. Operation; 3 months; September 1930. My physician 
at that time was Dr. J. B. Riddle. Address: Morganton, N. C.” 


These questions and the answers appear in the plaintiff's application for 
membership in the defending corporation, and were subscribed on October 1, 
1931. At the trial the plaintiff testified that in the spring of 1931 Dr. Kirksey 
had treated her and that she had not given his name to the defendant’s agent at 
the time she made her application. The defendant says that the statements 
contained in her application were representations (C. S. § 6289) which, being 
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in the form of written answers to written questions, are deemed to be material. 
(Mutual Life Insurance Co. v. Woolen Mills, 172 N. C. 534, 90 S. E. 574), and 
that the withholding of information in regard to Dr. Kirksey’s treatment was 
in effect the suppression of a material fact by reason of which the policy may 
be avoided at the election of the defendant. 

In view of facts revealed by the record, this position cannot be maintained. 
‘The verdict, supported by competent evidence, establishes these facts: Anterior 
to October 1, 1931, the plaintiff had not suffered from chronic cholecystitis; Dr. 
Kirksey had not treated her for this infirmity; during the five years preceding 
this date she had had no departure from good health other than that which was 
attendant upon the operation perfornied by Dr. Riddle. It is therefore evident 
that her failure to inform the defendant’s representative that in the spring of 
1931 Dr. Kirksey had treated her for a temporary indisposition is of negligible 
significance and in no event is adequate cause for canceling the policy. 

{2, 3] The second cause of action consists of alleged forcible trespass on the 
premises of the plaintiff and alleged assault upon her person by the defendant's 
agent when he went to her home and undertook to settle a controversy between 
the plaintiff and the defendant founded upon the policy of insurance. The 
allegations directed to the second cause are specifically denied, and the imme- 
diate question is whether the evidence considered most favorably for the plaintiff 
is enough to warrant a recovery upon these allegations, or, indeed, upon the 
answers returned to the eleventh and twelfth issues. 

Forcible trespass is the high-handed invasion of the actual possession of 
another; he being present and forbidding. When a person enters upon the actual 
possession of another, and by his language or conduct gives the occupant cause 
to fear that he will inflict bodily harm if the person in possession does not yield, 
his entry is forcible in contemplation of law, whether he causes such fear by a 
demonstration of force such as to indicate his purpose to execute his pretensions, 
or by actual threats to do bodily harm, or by the use of language which plainly 
implies a purpose to use force against any who may make resistance. 


[4-7] Even if the entry is peaceable, or by the express or implied invita- 
tion of the occupant, still, if after coming upon the premises the defendant uses 
violent and abusive language, and does acts which are calculated to produce a 
breach of the peace and 1s forbidden, he is guilty of forcible trespass, because, 
although not a trespasser in the beginning, he becomes a trespasser as soon 
as he puts himself in open opposition to the occupant of the premises. It is not 
necessary that the occupant actually be put in fear, if the conduct or language 
of the trespasser be calculated to intimidate, alarm, put in fear, or to create a 
breach of the peace—if there be such demonstration of force as to create a 
reasonable apprehension that the party in possession must yield to avoid a breach 
of the peace. The act complained or must have been with a strong hand, 
“manu forti,” and this implies the exercise of greater force than is expressed 
by the words “vi et armis.” Rudeness of language, mere words, or even a slight 
demonstration of force against which ordinary firmness is a sufficient protec- 
tion will not constitute the offense. State v. Ray, 32 N. C. 39; State v. Pear- 
man, 61 N. C. 371; State v. King, 74 N. C. 177; State v. Gray, 109 N. C. 791. 
14 S. E. 55; State v. Davenport, 156 N. C. 596, 72 S. E. 7; State v. Tyndail, 192 
N: (Co S89, 135 °S; 35.451, 49" Aw Le R: SS. 

Examined in the light of these principles, the evidence does not justify the 

answers to the eleventh and twelfth issues. The testimony is concise. The 
plaintiff was nervous; the defendant's agent talked to her in a loud tone and 
said that she had made false statements in her application for membership; both 
the plaintiff and the agent were angry; and the agent tried to persuade her to 
accept a check for $30 and to cancel the policy, and she declined the offer. The 
plaintiff’s daughter requested the agent to leave the house, but she immediately 
asked “if he wanted to stay” until Dr. Kirksey came. He waited, and a few 
minutes later, when they arrived, he had an interview with the physician and 
the plaintiff's brother, who, after the conve rsation had become electric, “got up’ 
and without the slightest resistance “put the agent out.” This incident, how- 
ever, the plaintiff neither instigated nor encouraged. 

The foregoing circumstances, appearing in the evidence for the plaintiff 
may be conceded. Still, according to her evidence, the agent made no threats, 
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offered no violence, used no profance or indecent language, committed no assault, 
exerted no force, but was only insistent that the plaintiff's statements had misled 
the defendant and that she was entitled only to the sum he tendered. Indeed, 
the plaintiff testified, “My complaint is that he (the agent) accused me of 
making false statements.” We find nothing in the agent’s conduct that was 
calculated to result in a breach of the peace, nothing to make a case of forcible 
trespass; bare words, however violent, cannot of themselves constitute the force 
necessary to complete the offense. State v. Covington, 70 N. C. 71. 

The exceptions relating to the admission of evidence and the charge of 
the court are not of sufficient gravity to require a new trial. 

We find no error as to the first cause of action, but the defendant’s motion 
to dismiss the second should have been allowed. 

As to the first cause no error, and as to the second the judgment is reversed 

Reversed 


RITTER v. NORTHWESTERN MUT. LIFE INS. CO. 
Supreme Court of Pennsylvania. March 19, 1934. 
171 Atlantic Reporter 560. 

NSURANCE. 

“es action on life policy, whether insured’s death from carbon monoxide 
poisoning in automobile salesroom was suicide held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal No. 101, January term, 1934, from judgment of Court of Common 
Pleas, Lackawanna County; William R. Lewis, Judge. 

Assumpsit by Elizabeth A. Ritter against the Northwestern Mutual Life 
Insurance Company. From judgment refusing defendant’s motions for judgment 
n. o. v. and for new trial, it appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Kelly, Balentine, Fitzgerald & Kelly, of Scranton, and Thomas F. Farrell, of 
Wilkes-Barre, for appellant. 

Stanley F. Coar, of Scranton, for appellee. 

Per Curiam. 

Defendant appeals from the action of the court below in refusing its motions 
for judgment non obstante veredicto and for new trial. Plaintiff sued in assumpsit 
to recover the face value of a policy of insurance issued on the life of her 
deceased husband, Malcolm L. Ritter, dated July 10, 1931. The claim was con- 
tested by defendant on the ground that the insured committed suicide four months 
after taking out the policy, and that the insurance company was protected by a 
clause in the policy providing: “If within one year from the date hereof the 
insured shall die by his own hand, whether sane or insane, the liability of the 
company shall be limited to the amount of the reserve hereon.” The affidavit of 
defense admits that the reserve amounts to $36. 82. The issue thus raised was sub- 
mitted to a jury, which rendered a verdict in favor of plaintiff. 

[1, 2] Plaintiff's decedent died from the effects of carbon monoxide poisoning 
received in an automobile salesroom. Although some of the circumstances sur- 
rounding the death were suggestive of suicide, there were other facts entirely 
consistent with the presumption that the insured came to his end accidentally and 
without design. The case under the testimony was clearly for the jury and was 
submitted in a charge free from reversible error. Any question as to suicide was 
determined by the verdict of the jury and we are concluded thereby. 

Judgment affirmed. 


GIBSON v. RELIANCE LIFE INS. CO. OF PITTSBURGH, PA. No. 13783. 
Supreme Court of South Carolina. Feb. 16, 1934. 
172 Southeastern Reporter 772. 
1. INSURANCE. 


__ Whether insured shot himself to death intentionally, precluding recovery on 
life policy, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 
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2. INSURANCE. 
Life insurance policy precluding recovery for death by “self destruction” held 

applicable only to intentional, as distinguished from accidental, self-killing. 
(For other cases, see Insurance, Dec. Dig. § 445[1].) 

3. INSURANCE. 
In suit on life policy excepting death by “self-destruction,” charge that 

cide” and “self-destruction” are synonymous terms held not erroneous. 

“Suicide” is the act of taking one’s own life voluntarily and inten- 

tionally, deliberate and intentional destruction of his own life by a person 
of years of discretion and of sound mind, while “self-destruction” is the 
destruction of one’s self or itself, self-murder, “suicide.” 
(For other cases, see Insurance, Dec. Dig. § 445[1].) 

4. INSURANCE. 


Life policy provision excepting death by self-destruction, whether insured be 
sane or insane, is valid, self-executing, and will be applied, in accordance with its 
plain terms, to case where insured commits suicide while insane. 

(For other cases, see Insurance, Dec. Dig. § 446.) 


Appeal from Common Pleas Circuit Court of Marlboro County; P. H. Stoll, 
Judge. 

Action by Margaret L. Gibson against the Reliance Life Insurance Company 
of Pittsburgh, Pa. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Edward L. Craig, of Columbia, and J. K. Owens, of Bennettsville, for 
appellant. 


N. W. Edens, Tison & Miller, and George W. Freeman, Jr., all of Bennetts- 
ville, for respondent. 

STABLER, Justice 

The facts out of which this action arose are as follows: On July 14, 1931, 
the defendant company insured the life of one J. B. Gibson, in the sum of $500. 
The policy provided that the insurance, at the death of the policyholder, be paid 
to his mother, Mrs. Margaret L. Gibson, and contained the following clause: 
“Self destruction during the first policy year, whether the insured be sane or 


insane, is a risk not assumed by the company, but in such case the company will 
return in full all premiums actually received.” 


Gibson died on June 9, 1932; and thereafter, in emits with the terms of 
the policy, proof of his death was furnished the company, which refused to pay 
the insurance, but offered to return the premiums already paid. The beneficiary 
refused to accept the tendered premiums, and brought this action alleging that the 
company was indebted to her in the sum of $500, with interest from August 23, 
1932. The answer admitted the issuance of the policy and the payment of the 
premiums, but alleged that the insured came to his death as the result of self- 
destruction during the first policy year, and that therefore the insurer’s liability 
was terminated when it tendered the plaintiff the premiums paid. The case was 
tried in April, 1933, before Judge Stoll and a jury. When all the evidence was 
in, the defendant made a motion for a directed verdict on the following ground: 
“That the testimony shows that the policy-holder, Mr. J. P. Gibson, shot himself 
during the first policy-vear; and that the defendant has returned the premium 
paid, by depositing the same with the Clerk of Court.” The trial judge overruled 
the motion and submitted the case to the jury, who found for the plaintiff. The 
defendant excepts and brings error. 

[1] Counsel for appellant contends that Judge Stoll committed error in refus- 
ing to direct a verdict, for the reason that it is conclusively shown by the evidence 
that the insured committed suicide. 

A voung man by the name of Olin W. Tallon was the only person with Gib- 
con when he received the wound from which he later died. Tallon testified that 
he and Gibson left Dillon, S. C., about midnight in an automobile, Gibson driving: 
that they got on the wrong road and went to Laurinburg, N. C., where they 
arrived about 5 o’clock next morning; that both of them had been drinking all 
night and that Gibson was drunk; that at Laurinburg they purchased some gaso- 


“sui- 
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line and immediately started for Bennettsville, S. C., the home of both parties; 
that after they had gone a short distance, the witness, who was then driving, 
stopped the car at the request of Gibson, who got out, took another drink, and 
then fired his pistol one time “up in the air”; that Gibson then got back into the 
car and slumped down on the seat, and the witness, thinking he was asleep, tried 
to take the pistol but could not do so; that shortly thereafter, while the witness 
was driving toward home at about forty miles an hour, Gibson, after firing two 
shots out of the door and two through the top of the car, shot himself through 
the head; that at the time Tallon was looking out of the window to the left, and 
that the bullet passed through Gibson’s head and struck the witness a glancing 
blow on the right jaw; and that he then drove on to McColl where an ambulance 
was secured and the wounded man was taken to the hospital. 

Dr. Kinney, a witness for the defendant, said that he saw Gibson within two 
hours after his death; that the bullet entered his head above the lobe of his right 
ear and came out higher up above the left ear; that on the same day he treated 
Tallon, who had on the side of his neck what appeared to be a scratch, the skin 
being broken; that the witness did not know what did it, but “it was something 
like a rough jagged scratched place on the side of his neck.” 

Dr. J. C. Moore testified that Tallon, whom he saw on the morning of Jure 9, 
showed him a place on the right side of his face, which “looked like a scratch- 
wound to me. I don’t think it could have been done with a bullet,” as a bullet 
wound appears “more or less seared and entrenched”; that the scratch on Tallon’s 
jaw could have been caused by the hammer of the pistol, or by any other sharp 
instrument. Lamar Smith stated that he assisted Gibson and Tallon in getting the 
gasoline at Laurinburg, and that Gibson was in his usually jolly mood, and that 
witness never saw him in better spirits.’ H. C. Smith testified that on June 9, 
1932, he was living about a mile and a half from Laurinburg on the road to 
McColl; that on the morning of that day a car, headed toward McColl, stopped 
on the side of the road near his house, and two men got out on the left side; 
that in a little while a pistol fired, and immediately thereafter the two men had 
a scuffle over something, but that he could not tell what it was; and that finally 
the tall man (Tallon) carried the short one (Gibson) around and put him in the 
car and drove away. Burdette O’Brien said that he lived near the home of H. C, 
Smith, and that he heard the pistol shot and saw Gibson, whom he knew, standing 
by the car with something in his hand; and that he saw one of the men take 
hold of the other and try to take something from him but that he could not see 
what it was. Sim Gibson, a brother of J. P. Gibson, testified that Tallon stated 
to him, on the night of June 9, that he had tried to get the pistol away from the 
deceased and that it was shot while they were “tussling” over it and while both 
of them had their hands on it. 

If what Tallon swore to is accepted as true, the presumption against suicide 
(McKendree v. Insurance Co., 112 S. C. 335, 99 S. E. 806; Dill v. Sovereign 
Camp, W. O. W., 126 S. C. 303, 120 S. E. 61, 37 A. L. R. 167; Swofford v. Life 
Insurance Co., 159 S. C. 337, 157 S. E. 7; 37 C. J. 618) would be overcome, and 
there could be no question that the insured intentionally took his own life. But, 
as held by the trial judge, when all the evidence in the case is considered, as it 
must be, the accuracy and truth of Tallon’s story became a question for the jury, 
his credibility as a witness and the weight to be given his testimony being matters 
entirely for them. The statement of the two doctors as to the nature of the wound 
on Tallon’s jaw, tending to show that it was not made by a bullet as claimed by 
him, and the testimony of other witnesses that they saw him by the roadside, 
immediately after they heard a pistol shot, “tussling” with the deceased over some- 
thing, and the statement of another that Tallon told him that the deceased met 
his death in that way, tended to contradict his story of how Gibson was killed. 
Certainly, the jury might infer from this testimony that the insured came to his 
death in some way other than by suicide. We think, therefore, that the trial judge 
correctly refused to grant a directed verdict on this ground. 

[2] The appellant further contends, however, that even if Gibson’s death was 
due to accident, the plaintiff could not recover because the insured shot himself 
during the first policy ‘year. ea ; 

With regard to the interpretation to be given to such a provision as is con- 
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tained in the policy before us, and to similar ones, the rule is thus stated in 37 
C. J. 552: “Regardless of the form of expression used, the provision applies to, 
and only to, an intentional self-killing; 1t does not cover death by accident or 
mistake. * * * On the other hand, the provision covers every case of inten- 
tional self-destruction regardless of the means adopted * * * the unlawfulness 
of the act is immaterial if the intention of insured is not thereby to take his own 
life.” In 39 A. L. R. at page 1088, will be found a valuable annotation on the 
subject, with the following note of the annotator: “Provisions in life insurance 
policies limiting the insurers’ liability, or exempting them from liability in the 
event of the ‘death of the insured by his own hand or act,’ or ‘the self-destruction 
of the insured,’ or in case he ‘takes his own life,’ and other expressions not 
employing the term ‘suicide,’ do not apply to death by accident.” See, also, Weber 
v. Interstate Bus. Men’s Acc. Ass’n, 48 N. D. 307, 184 N. W. 97, 16 A. L. R. 1390, 
with annotation at page 1402. The rule, either directly or by implication, is sus- 
tained by the decisions of this court. Swoftord v. Insurance Co., supra, and Dill 
v. Sovereign Camp, W. O. W., supra, being among the more recent. 

The appellant relies solely upon Hartin v. Sovereign Camp, W. O. W., 124 
S. C. 397, 117 S. E. 409. It appears that the policy involved in that case contained 
a provision that if the “insured came to his death by his own hand or act, 
whether sane or insane, the defendant is not liable.” The trial judge charged this 
provision in the words of the policy. There was a verdict for the defendant, and 
upon appeal by plaintiff, this court approved the charge in the following language: 
“The appellant claims that if the insured killed himself accidentally, the defendant 
is liable. Appellant admits that his honor charged in the words of the policy. 
There was no error here. No construction is necessary. The words are plain. The 
policy did not cover a case in which the insured kills himself.” Mr. Justice 
Cothran, who concurred in the result upon the ground that no other reasonable 
inference could be drawn from the evidence than that the insured committed 
suicide, stated that “I do not agree that an accident is within the suicide exemp- 
tion clause,” citing McKendree v. Insurance Co., supra, as authority therefor. 

We do not think that that decision may soundly be regarded as a precedent 
for the position taken by the appellant. If a majority of the court intended to 
say, as seems to be indicated, that the provision of the policy covered death by 
accident, such view of holding, as pointed out by Mr. Justice Cothran was in 
conflict with the McKendree Case which was not specifically overruled. In any 
event, we choose to follow the general rule as stated, and to which this court has 
adhered in its more recent decisions. 

[3] The appellant also complains that the trial judge ‘committed error in 
charging the jury that “suicide” and “self-destruction” are synonymous terms. 

Webster defines suicide as the “act of taking one’s own life voluntarily and 
intentionally * * * deliberate and intentional destruction of his own life by a 
person of years of discretion and of sound mind.” Self-destruction is defined by 
the same authority as “the destruction of one’s self or itself * * * self- 
murder; suicide.” In 37 C. J. 552, we find: “The words ‘die by his own hand or 
act, or other equivalent expressions, when used in a provision of this nature, are 
deemed to mean and to be synonymous with ‘suicide’ or ‘voluntary suicide.’ They 
are not to be interpreted in their literal sense or so as to cover every possible 
case of death by the hand or act of insured.” 

From these authorities, and others that might be cited, it is clear that the 
trial judge committed no error in charging as he did. 

[4] The phrase, “sane or insane,” incorporated in such a provision gives no 
trouble. It is put there by the insurance companies in order that the provision may 
not be defeated should the insured meet his death by suicide or self-destruction 
while insane. “A stipulation so worded is valid, self-executing, and will be applied 
in accordance with its plain terms.” 37 C. J. 554. 

The judgment of the circuit court is affirmed. 

Blease, C. J., and Carter and Bonham, JJ., and W. C. Cothran, A. A. J., concur 
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APPLEBY v. RESERVE LOAN LIFE INS. CO. No. 13771. 
Supreme Court of South Carolina. Feb. 13, 1934. 
172 Southeastern Reporter 776. 
INSURANCE. 


There being some evidence on question of alleged part payment of premium 
on life policy and time extension for balance, question held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 
3. INSURANCE. 

Law disfavors forfeiture of insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Appeal from Common Pleas Circuit Court of Allendale County; H. F. Rice, 
Judge. 

Action by Minnie Hogg Appleby against the Reserve Loan Life Insurance 
Company. After a verdict for plaintiff, defendant’s motion for a new trial was 
granted, and plaintiff appeals. 

Order granting new trial reversed. 

George Warren, of Hampton, for appellant. 


Searson & Searson, of Allendale, and Frank G. West, of Indianapolis, Ind., 
for respondent. 


BLEASE, Chief Justice. 

The respondent life insurance company, on August 14, 1928, in consideration of 
the payment of the first annual premium thereon by the insured, issued its policy 
of life insurance, in the sum of $2,000 on the life of Arthur Bellinger Appleby, and 
the appellant, his wife, was the beneficiary named therein. Under the terms of the 
policy, the insured was entitled to a grace period of thirty-one days, or until Sep- 
tember 14, 1929, without interest, to make payment of the annual premium due on 
August 14, 1929. The insured died November 4, 1929. 

The respondent, denying liability on the policy, declined payment. Thereupon 
the beneficiary instituted this suit in the court of common pleas for Allendale coun- 
ty. She alleged that the company, on September 13, 1929, accepted from the in- 
sured the sum of $13.96, and an extension to November 14, 1929, for payment of 
$120, which action on the part of the company continued the policy in full force up 
to, and at the time of, the death of the insured. That claim was controverted by 
the respondent. 

In the trial, his honor, Judge Rice, who presided, refused both a motion for 
nonsuit and one for a directed verdict made by the respondent, for the reason that 
there was, in his opinion, some evidence to go to the jury on the main issue in the 
cause, whether there had been an acceptance by the insurance company of the sum 
of $13.96 on the premium due on August 14, 1929, payable within the grace period 
thereafter, and an extension of the time for the payment of the balance of the 
premium, then due, to November 14, 1929. Under the holdings of the circuit judge 
the jury were instructed, if they found that the payment had been made and the 
extension agreed upon, as contended for by the plaintiff, they were to return a ver- 
dict in her favor; and, otherwise, their verdict would be for the defendant, insur- 
ance company. The verdict was in favor of the plaintiff for the sum of $2,000, 
and interest from November 14, 1929, less $120, the balance found by them to be 
due on the premium account. 

A motion for a new trial by the defendant was made, and, after considering 
the same for some time, Judge Rice, reaching the conclusion that he should have 
directed a verdict in favor of the defendant, ordered a new trial. From that order, 
the plaintiff has appealed to this court. 

In the agreed statement, the parties, through their counsel, say: 

_ “The sole question before the Supreme Court on this appeal is, was there any 
evidence of acceptance by the company of $13.96 on the premium due August 14, 
1929, and payable any time within thirty-one days grace period, and an extension 
note of $120.00 to November 14, 1929?” 

The important evidence in the case appears in letters introduced as exhibits. 

Some time prior to the due date of the second premium, the company, from 
its home office in Indianapolis, Ind., sent the insured the usual notice that the pre- 
mium on his policy would be due on August 14, 1929. A little later, it sent him a 
notice to the effect that the premium had not been received, and, if it was not con- 
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venient for him to make payment before the expiration of the grace period, if he 
would write as to when he would be in position to pay, the company would be 
glad to help him. 

On September 3, 1929, the auditor of the company wrote the insured, advising 
him that the grace period would end on September 14th, and urged him, if he had 
not already remitted, to send the premium at once. In the letter, the insured was 
informed if it was not convenient for him to pay the annual premium, he would 
be allowed the privilege of paying either a semiannual or quarterly premium, and 
he was invited “to use this privilege,” if necessary. He was also told that if he 
could not “now spare the money for even a quarterly installment” to let the com- 
pany know immediately, so it might “have an opportunity to offer a helpful sug- 
gestion,” for the reason that the company was “anxious that your beneficiary should 
not be deprived of a moment of your life insurance protection.” 

On September 10th, the insured wrote the company to the effect that conditions 
were such that he could not then make payment of the premium and asked, “What 
can you offer & keep it in force?” On September 13th, the “Policy Loan Depart- 
ment,” evidently replying to the letter of the insured, wrote him that the company 
would “be glad to extend the time for payment of your premium, as you request- 
ed.” That letter advised the insured that, to secure the extension, he would be re- 
quired to sign, “the enclosed agreement and return it promptly, with cash of $13.96 
for credit.” It was stated that of the sum of $13.96, $12.16 would be part payment 
of the premium, and $1.80 would be interest ‘‘on the extended balance.” At the 
heading of this letter, after referring to the number of the policy of the insured, 
the amount of the premium, its due date, and the expiration of the grace period, 
these words appeared, “Extension: $120.00; Nov. 14th, 1929.” 

On September 21st, J. F. Ouzts, Jr., “southern manager” of the company, with 
offices in Greenwood, this state, wrote the insured that he had received notice from 
the home office that the insured had allowed his policy to lapse; that he felt that 
the matter was an oversight on the part of the insured, who would “still desire to 
carry your good policy,” which had been bought at a cheaper premium than it 
could be purchased at the time of this letter. Mr. Ouzts offered to be of assistance 
in reinstating the policy, and he told the insured if “it does not suit you to pay 
all of the premium at this time, you can pay a small portion and will carry the 
balance for you for a number of months.” 

September 25th, the policy loan department wrote the insured, inquiring if he 
had overlooked the letter of September 13th, in which the company had offered to 
give him “until November 14, 1929 to pay the larger portion of your annual pre- 
mium of $120.00, that became due August 14.” In this letter, the insured was in- 
formed that, although the policy had lapsed, the company would gladly reinstate 
the insurance upon satisfactory evidence of present insurability, the execution of 
the extension agreement, and remittance to it of cash of $13.96. 


[1] A few days after the death of the insured, the exact date not appearing in 
the record, E. V. Green, a local soliciting agent of the insurance company, work- 
ing under Mr. Ouzts, the southern manager, wrote the latter as to the standing 
of the policy of the insured, but that letter does not appear in the record. To the 
inquiry of Green, the southern manager replied on December 10th, referring to Mr. 
Green’s letter as being of the date of October 14th, which Mr. Green testified was 
probably not the correct date of his letter, for he was sure he had not written Mr 
Ouzts, until after the death of the insured, which occurred on November 4th 

Since the question before us turns almost entirely, if not completely so, upon 
this letter of Mr. Ouzts, dated December 10, 1929, we refer to it at length, quoting 
verbatim extensively therefrom. First, Mr. Ouzts referred to the number of the 
policy of the insured, and asked pardon for delay in answering the letter of Mr 
Green, giving as his reason therefor his absence from his office for practically a 
month, the result of an automobile, accident. Then said Mr. Ouzts in his letter: 

“This policy carries a quarterly premium of $35.02; Semi-annual premium of 
$68.72. It seems that it lapsed August 14th with grace September 14th 

“The Company on September 13th accepted from the insured the amount of $13.96 
and extension of $120.00 to November 14th, which meant that Mr. Appleby was 
to pay $13.96 for the period of three months. You can see that we cannot at 
this time revive his policy, but of course it would be in our favor for him to pay 
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say $30.00 and we could give him an extension of the balance of the annual pre- 
mium to January 14, 1930.” (Italics* ours.) 

Furthermore, Mr. Green was advised by Mr. Ouzts as to the requirements, 
under the circumstances, for the policy to be reinstated at that time, information 
being furnished as to a medical examination and execution of the application for 
the reinstatement. 

On December 14th, the beneficiary, by letter, notified the southern manager, 
Mr. Ouzts, of the death of the insured on November 4th, that she was informed 
that his policy was in force “at the time of his death by the payment of $13.96 
and an extension to November 14, 1929 of $120.00,” and requested that blank proofs 
of death be forwarded for execution as should be directed. 


On December 17th, Mr. Ouzts wrote Deming & Sox, with copies to the Rever- 
end G. R. White and E. V. Green, quoting in full the letter of the beneficiary of 
December 14th, as to the death of her husband, and her request for blank proofs 
of death. He added in this letter that the insured had only paid one premium, “but 
as you will notice from the carbon copy of letter hereto attached, the Company was 
fair and willing to offer every assistance possible to carry the larger portion of 
the premium.” And said Mr. Ouzts, “I am merely citing this matter to you for we 
think it will be helpful.” Evidently, the purpose of Mr. Ouzts, in writing this let- 
ter to the addressees, with copies to the other gentlemen named, was to advertise 
the fairness and generosity of his company, since for no other purpose are we able 
to understand why Mr. Ouzts would have written Messrs. Deming & Sox, with 
copy to the Reverend Mr. White as to the matter, for these gentlemen appear to 
have never had any connection with the insurance on the life of Mr. Appleby. 

Again, on December 17th Mr. Ouzts wrote the secretary of the company, 
quoting the statements contained in the letter of the beneficiary to him, as to the 
death of her hushand, and the request for blank proofs of death. He concluded 
his letter with the request that the company send direct to the beneficiary “the 
necessary papers, etc. to be completed.” 

On December 17th, Mr. Ouzts also wrote the beneficiary, indicating to her 
that his records showed that her hushand’s policy had lapsed on September 14, 
1929, and that he failed to comply with the extension terms the company had offer- 
ed him. He informed her that he was writing the home office, and that she would 
hear promptly from the secretary as to the correctness of his records. And on the 
same day, December 17th, Mr. Ouzts wrote the local agent, Mr. Green, to the 
effect that a review of his carbon copy of the former letter to Mr. Green of De- 
cember 10th showed inaccuracies in the third paragraph, which has been heretofore 
quoted in full. He said the paragraph should have read, “The Company on Sep- 
tember 13th agreed to accept from the insured the amount of $13.96 an extension 
of $120.00 to November 14th which amount Mr. Appleby was to pay $13.96 for the 
period of three months.” He concluded with a statement to the effect that a car- 
bon copy of a letter sent to Mr. Green on September 25th would show that the 
“policy was really not in force as we see it from here,” but that he was taking up 
the matter of the standing of the policy with the home office. (Mr. Green testified 
that he had no recollection of seeing this September 25th letter.) 

In the meantime, on November 23, 1929, not having heard from the southern 
manager, Mr. Green informed the home office of the death of the insured, and 
asked for information as to the status of his policy. On November 26th, the in- 
surer replied that the policy had lapsed for nonpayment of the second annual pre- 
mium due August 14, 1929, and that the policy had no value after the expiration 
of the grace period. 

The testimony of Mr. Ouzts, explanatory of the letters written by him, was 
to the effect that the one written to Mr. Green on December 10th, through the 
error of an inexperienced stenographer, made him say that the company had ac- 
epied the payment of $13.96, when he had used, and had so dictated to the steno- 
grapher, language indicating only that the company had agreed to accept the small 
payment on the premium; that he discovered his error some two or three days 
prior to the receipt of the notice from Mrs. Appleby of the death of her husband; 
that he did not know on December 10th of the death of the insured, his first 
knowledge of that event being when he received Mrs. Appleby’s letter; and that 
his letter to the company asking that proofs of death be sent to the beneficiary 
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was occasioned by the information received in the letter from Mrs. Appleby, and 
with the desire to ascertain the real facts as to the status of the policy, since Ap- 
pleby might have paid the amount asked for by the company to the home office, 
which was the proper place to which the remittance ‘should have been sent. Mr. 
Ouzts testified that he had no authority to accept the second payments of pre- 
miums, that his authority was limited only to the first payments, and the appoint- 
ment and supervision of subordinate agents, working under him in his territory, 
but he was entitled to commissions on renewals. He positively declared that he 
had no authority to bind the company as to matters pertaining to the payment of 
premiums, other than initial premiums. The contract between the company and 
Mr. Ouzts, introduced, seemed to corroborate the testimony of the witness. 

Mrs. Appleby testified that she had not been able to find all of her husband's 
records pertaining to the life insurance policy. Neither had she located a little 
book in which he kept a statement of certain expenses and entries of business 
transa oe . 

Mr. Green testified, from his knowledge of the manner in which Mr. Ouzts 
conducted business for the respondent, that “he is known as the southern man- 
ager with this company, but he acts in the capacity as the general agents in 


other insurance companies that I represent, and I would invariably send him the 
settlements.” 


A preliminary question relates to the authority of Mr. Ouzts, the southern 
manager, to bind the company by what he wrote in the letter of December 10th. 
The respondent objected strenuously in the trial! to the introduction of that 
letter, on the ground that Ouzts had no authority from the company to write 
it, and, if he did write it, the company was not bound by what he said. The 
appellant contended that there was enough evidence to establish the general 
agency of Ouzts to act tor the company, and even if he did not have such 
authority, the conduct of the company, in permitting him to hold himself out 
as an agent with tull authority, was such as to estop the insurance company 
from questioning what he had done. 


We think the December 10th letter was clearly admissible. Conceding that 
the written contract between the company and Ouzts did not give the latter the 
authority, which he apparently held himself out as possessing, yet the title 
“southern manager,” in itself, was right significant, and the company, in its 
written contract, declared that Ouzts should have that title. There was no 
proof to show that the insured, or his beneficiary, was informed of the contract 
limitations between Ouzts and the company. The stationery Ouzts used, evi- 
dently with the consent of the company, carrying his title as “southern manager,’ 
naturally, caused those with whom he dealt to believe that he was much more 
than an ordinary soliciting agent. His authority over agents in the solicitation 
of business seems to have covered much territory, even more than the whole 
state of South Carolina. The contract showed that he had a remunerative 
interest, in the way of commissions, as to renewals on policies accepted by the 
company through him and his subordinate agents. He was constantly kept 
advised by the home office of the condition of the policies issued through his 
office. Green's positive testimony, taken with all the other facts and circum- 
stances, to which ‘we have adverted, made the agency of Ouzts, with authority 
to write the letter and to speak for the company therein, at least a question for 
the jury. Especially is this so, when there is taken into consideration the 
provisions of section 7971 of the Code,’ concerning “who to be considered agents 
of foreign insurance companies,” and the respondent in this case is a “foreign 
insurance company.” 

{2, 3] Under many decisions of this court, too numerous to be here cited, 
if there was any evidence, however slight, to show that the company had been 
paid, or as it is termed by counsel, had accepted, the sum of $13.96 on the 
premium, and an extension of the time of payment for the balance of the 
premium to November 14, 1929, then, clearly, it was the duty of the circuit judge 
to submit the case to the jury. 

Since the decision of the court of last resort in this state announced in 
Brown v. Frost, 2 Bay (2 S. C. L.) 126, 1 Am. Dec. 633, decided in 1798, until 
the present day, the holdings of the highest Appellate Court have been to the 
effect that “wherever there was testimony, although of a doubtful nature, or a 
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train of facts which were contradictory in themselves, or which admitted of 
different interpretations; in all such cases, the court ought to send it to the 
jury, ultimately to determine meet the parties.” Sanders v. Commonwealth 
Life Insurance Co., 134 S. C. 435, 132 S. E. 828. 

A review of the evidence, which we ‘ta ive tried to give fairly, shows that there 
was some evidence favorable to the appellant’s cause of action on the main issue, 
which the parties concede to be involved in the case, and the determination of 
which is to decide the appeal. The letter of Mr. Ouzts of December 10th to 
Mr. Green, and his letter of December 17th to the company, asking that proofs 
ef loss be sent to the beneficiary, contained some evidence that the sum of 
$13.96 had been accepted by the company in due time, and that an extension 
to November 14, 1929, for the payment of the balance of the premium had been 
granted. In reaching this conclusion, we recall the rule, recognized and enforced 
in this court in numerous decisions, that the law looks with disfavor upon the 
forfeiture of insurance contracts. 

[4] We are not called upon here to decide, indeed, we have no power to 
decide, who presented the preponderance of the evidence. This court, under 
the provisions of the Constitution (article 5, § 4), in actions at law, of which 
this is one, is “a Court for the correction of errors at law under such regula- 
tions as the General Assembly may by law prescribe.” Neither the framers of 
the Constitution nor the iegislators have given this court the power to declare, 
in a case of this charaacter, which side in a lawsuit has presented the prepon- 
derance of the evidence to sustain the claim made. That is to be determined by 
the jury, subject to the approval of the presiding judge. Had his honor, the 
circuit judge, granted a new trial, on the ground that the preponderance of the 
evidence favored the respondent, this court would not, and could not, interfere 
with his decision. But the learned judge concluded, as a matter of law, that he 
should have directed a verdict in favor of the respondent on the ground that 
there was no evidence to support the cause of action of the appellant. In that, 
we must hold that he committed an error of law, and it is our duty, under the 
Constitution, to reverse his decision. 

The judgment of this court is that the order granting the new trial be, and 
the same is hereby, reversed 


Stabler, Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


INTERSTATE LIFE & ACCIDENT CO. v. POTTER. 
Court of Appeals of Tennessee, Middle Section. Oct. 7, 1933. 
Certiorari Denied by Supreme Court Feb. 24, 1934. 
68 Southwestern Reporter (2d) 119. 
2. INSURANCE. 

Evidence held to sustain chancellor’s finding that insured was in good health 
when he applied for life policies and when policies were delivered. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3 INSURANCE. 

Burden was on insurer seeking to have life policies canceled for fraudulent 
representations or concealment by insured to show that insured was not in good 
health at time of applications and delivery of policies. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. INSURANCE. 

It was duty of applicant for life insurance to answer questions propounded in 
application fully and frankly respecting previous diseases and consulting physicians 
therefor. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

5. INSURANCE. 

Misrepresentation is “material” so as to defeat life policy if it would naturally 
and reasonably influence insurer and induce it to decline application (Shannon’s 
Code, § 3306). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

6. INSURANCE. : 
Applicant’s false statements in application that he has never had any “serious 
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illness” or specified diseases will not render life policy void unless diseases 

suffered were permanent, habitual, and constitutional affections, having some 

bearing on his general health and continuance of life (Shannon’s Code, § 3306) 
(For other cases, see Insurance, Dec. Dig. § 291[6].) 

7. INSURANCE. 


Evidence sustained finding that misrepresentation in application for life policy 
respecting diseases previously suffered and treatments by physicians was not 
material to risk, notwithstanding undisputed proof that insured had previously 
cuffered pyelitis, cystitis, and prostatitis, where evidence indicated that diseases 
were mild and were apparently cured before application was made and did not 
thereafter recur (Shannon's Code, § 3306). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

8. INSURANCE. ; 

Knowledge of life insurer’s local medical examiner respecting physical condi- 
tion of applicant for insurance is knowledge of insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

9. INSURANCE. 


As respects knowledge, though life insurer’s medical examiner is agent with 
limited powers, his acts respecting matters intrusted to his care are binding 
within scope of his authority, and to this extent general rules of agency apply to 
him as to other special agents. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

11. INSURANCE. 


Evidence held insufficient to establish that knowledge of insurer’s local medi- 
cal examiner previously acquired by him as applicant’s personal physician was 
in his mind when he examined applicant; hence claim that insurer was estopped 
by such knowledge could not be sustained. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

12. INSURANCE. 


In suit to cancel life policies for fraudulent representation in application, 
testimony respecting insured’s good character held admissible, since charge against 
insured involved moral wrong. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


Appeal from Chancery Court, White County; E. H. Boyd, Chancellor. 

Suit by the Interstate Life & Accident Company against T. K. Potter, exec- 
utor of the will ot John H. Potter, deceased, in which defendant filed a cross- 
bill. Decree for defendant, and plaintiff appeals. 

Affirmed and remanded. 

W. E. Norvell, Jr., of Nashville, and S. G. Butler, of Sparta, for complainant. 

Finlay & Campbell, of Chattanooga, for defendant. 

De Wirt, Judge. 


{1] The issue in this cause is whether T. K. Potter, executor of the will of 
John H. Potter, deceased, is entitled, under his cross-bill, to recover of the insur- 
ance company upon two policies of insurance upon the life of John H. Potter, 
issued to him on August 6, 1931; or the company is entitled, under its original 
bill, to have said policies declared void and canceled for fraudulent representations 
or concealments alleged to have been made by John H. Potter as inducements to 
the issuance of the policies. The cause was heard by the chancellor upon oral 
testimony and depositions, and, under an agreement of counsel waiving a jury 
which had been demanded by the executor, and submitting to the chancellor, sitting 
as a jury, the cause, his decision to have the weight and effect of a jury verdict. 
The chancellor dismissed the original bill, and under the cross-bill he awarded 
to the executor a recovery of the full amount, $10,000, designated in the policies, 
with interest; but he denied any penalty, holding that the evidence showed that 
the refusal of the company to pay was in good faith. An elaborate motion for 
new trial was made and was overruled; whereupon the insurance company has 
appealed to this court and presented many assignments of error. Of course, under 
this stipulation, this court can only look to the record to determine whether or 
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not there is material evidence to support the findings of fact made by the chan- 
cellor 

Mr. John H. Potter was a banker of Sparta, Tenn., nearly 63 years of age, 
when he made application in writing for these policies on July 25, 1931. He died 
on June 3, 1932, of cancer of the liver. 

In his application for each policy, signed by him, there were the following 
recitals : 

“12. (a) I hereby declare that I am in good health and of sober and temper- 
ate habits. 

“(c) I agree that there shall be no liability hereunder until a policy shall be 
issued and delivered to me while in continued good health, and the first premiums 
thereon actually paid during my lifetime, provided however that if said premium 
is paid in full to the said Company’s agent at the time of making this application, 
and if said Company’s medical director shall approve this application without 
change, then the insurance (subject to the provisions of the policy) shall be 
effective from the date of this application.” 

The statement made to the company’s medical examiner, Dr. E. B. Clark, of 
Sparta, on July 31, 1931, signed by John H. Potter, contained the following 
recitals : 

“T agree (1) there shall be no liability hereunder until a policy is issued to 
and received by me and the first premium thereon actually paid during my life- 
time while in good health; * * * 

“IT hereby declare that all statements and answers as written or printed in this 
application (consisting of parts I and II) are full, complete and true, whether 
written by my own hand or not; and I agree that their truth is a material induce- 
ment to, and the basis of any insurance issued hereon, and I hereby authorize any 
physician or other person who has attended me, or may hereafter attend me, to 
disclose to said Insurance Company any information thus acquired.” 

The representations made by Mr. Potter to the company through its medical 
examiner, and which are claimed to have been false and fraudulent, and upon 
faith of the truth of which the policies were issued and delivered, are as follows: 


“13. Name below all causes for which you have consulted a physician in the 
last ten vears 


{Ilness Number of Attacks Date Severity and Duration 


Intluenza 1 1930 Short 

Any Remaining Effects? Attending Physician's 
Name and Address 

None E. B. Clark, Sparta, Tenn.” 


“15. Has any medical examiner or physician, formally or informally, expressed 
an unfavorable opinion as to your insurability or health? No.” 

21. Have you now, or have you ever had, fits or nervousness, rheumatism, 
asthma, pleurisy, spitting of blood, gallstones, ear abscess, any disease of heart, 
lungs, stomach or kidneys, or any other disease or injury? Give details, dates, 
etc., of any history noted above. No.” 

It is undisputed that in April and May of the year, 1930, Mr. John H. Potter 
consulted Dr. E. B. Clark, of Sparta, and Dr. J. C. Pennington, of Nashville, for 
kidney, bladder, and prostrate trouble; that, when Mr. Potter came to Dr. Pen- 
nington in April, 1930, the doctor found that he had a low grade pyelitis, which 
means an inflammation or infection in the kidney pelvis, together with cystitis, 
which means an inflammation or infection in the bladder, also prostatitis, which 
means inflammation.or infection of the prostate gland; that Dr. Pennington treated 
him for these troubles on nine days within a period beginning April 21 and ending 
May 22, 1930. Dr. Pennington testified that the infection was due to colon bacillus, 
which was not serious unless it would take a turn to something else; that 
physicians never know when such a case would be serious; but that the treatment 
which he gave him and which was continued by Dr. Clark after Mr. Potter’s 
return to Sparta relieved him and he got well. The treatment consisted of injec- 
tions of urotropin into a vein for the purpose of washing out the kidneys and 
removing pus therefrom. As it appears without dispute that in January, 1932, Mr. 
Potter had diabetes, it is proper here to recite that Dr. Pennington testified that 
he did not have diabetes in the spring of 1930 when he thus treated him. 

Dr. E. B. Clark continued giving the injections of urotropin under suggestions 
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given by Dr. Pennington in a letter to him when Mr. Potter returned to Sparta. 
More than a year then elapsed until the insurance was applied for. There is no 
evidence that Mr. Potter consulted a physician during that period. There is abun- 
dant evidence that he was constantly at work at ‘his business, and to Dr. Clark and 
to laymen he appeared to be in good health. Dr. Clark testified that he acted for 
the company as medical examiner of Mr. Potter as to his application for the 
insurance; that he wrote the answers to the questions just as Mr. Potter gave him 
the answers; that he considered him well and all right; that he did not put in 
this paper any statement of Mr. Potter’s three troubles from infection in the 
spring of 1930, and his consulting him and Dr. Pennington, because he considered 
them as minor troubles which had passed away. He said that he gave him a 
physical examination in connection with the application, having a urine test made 
by Dr. Upchurch, an expert, which showed no sugar, albumen, or casts, and he 
did not have diabetes. He said that Mr. Potter had never said anything to him 
indicating that he had had serious physical trouble, prior to July 31, 1931, when 
he made the examination and wrote down the answers to the questions: that he 
nevef heard him mention a loss of strength; that he never examined his abdomen 
before January, 1932. He said that he understood that he had been treated for 
pyelitis and the pus had cleared up. He also said that he did not know what Dr. 
Pennington was having the injections made for when he made them, more than a 
year previously. He said that Dr. Pennington wrote him that he had found some 
pus in the urine and asked him to give him urotropin, but he did not remember 
what he wrote him about the prostate gland and the letter had been destroyed. 
There is no evidence that Mr. Potter made any statement to Dr. Clark on July 
31, 1931, as to his having been treated by him and Dr. Pennington in 1930. In 
his testimony, answering the question why he did not put into his report or fill 
it in the application that Mr. Potter had had the infection and had been treated 
by him and Dr. Pennington, he said: “At that particular time I don’t know why 
I didn’t, I absolutely disregarded it, never thought any more about it, no more 
than any other little minor ailment.” He said that he regarded it as minor because 
he thought he was all right; that there was absolutely no collusion or agreement 
between him and Mr. Potter to deceive the insurance company. 

Dr. Pennington produced his record of examination of Mr. Potter, made on 
April 21, 1930, containing a statement that he had chronic prostatitis. As afore- 
said, he testified that he got well of it. 

Dr. Clark testified that he saw Mr. Potter every day in the autumn of 1931 
as he went to and from his work; that, as far as he could tell, he was all right; 
but he did tell him that he had a good deal of gas on his stomach and asked him 
as to taking magnesia, which Dr. Clark approved;.that a few days he did mention 
having rheumatic pains in his legs, and asked him about taking aspirin, which he 
approved. He said there was no continuous complaint or complaint of continuous 
pain before January, 1932; he said that these complaints were very rare; he said 
that on January 15, 1932, Mr. Potter was suffering intense pain in his leg, and he 
attributed it to being on his feet all day and late at night, he being unusually 
husy with his bank at Sparta and liquidating a failed bank at Doyle. He said that 
he examined him and gave him an opiate for the pain, gave him an X-ray exam- 
ination, and found a mass in his abdomen, an enlarged liver, and told him so; 
that Mr. Potter then went to consult Dr. H. W. Bass at Gadsden, Ala., and came 
back and reported to him a diagnosis by Dr. Bass of cancer of the liver. 

Of course, we are dealing with a status as of July 25 and 31, 1931, but the 
insurance company relies upon a large amount of testimony as to diseases of Mr 
Potter revealed in January, 1932, both as to the actual facts and as to the opinions 
of professional experts. 

Dr. Bass testified that he examined Mr. Potter on January 25, 1932: and he 
exhibited his record of the examination and his conclusions therefrom. It As very 
elaborate. His conclusions were that Mr. Potter then had the following diseases: 
“Chronic tonsilitis; diabetes metastatic carcinoma of liver; carcinoma ascending 
colon; metastatic carcinoma of spine.” No attack is made upon this finding, and 
it is treated as undisputed. The testimony of Dr. Clark and Dr. Upchurch is 
material evidence supporting a conclusion that Mr. Potter did not have diabetes 
on July 31, 1931. There is no evidence that he had chronic tonsilitis at that time, 
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or had had it. There is a large amount of testimony upon the question whether 
or not Mr. Potter had a cancerous condition of the liver, colon or spine on July 
31, 1931; in other words, whether or not such a cancerous condition as it indis- 
putably existed in January, 1932, must have existed in an earlier stage in July, 
1931. This question appears to be speculative in character. There is no evidence 
that any one found or knew of such cancerous condition at that time. The evidence. 
is that there are in general two kinds of cancer, sarcoma and carcinoma; that a 
metastatic carcinoma is a cancer that originates at some place in the system but 
the germs travel to another place and the carcinoma develops : there. 

Dr. H. L. Fancher testified that such a cancer takes anywhere from six months 
to two years to develop. 

Dr. J. W. Horton testified that, when a swelling has appeared across the 
upper abdomen, he would assume that the person had had cancer not less than 
six or eight months and perhaps a year or two; but he said that a mere swelling 
of the abdomen does not mean anything seriously wrong. His statement as to the 
particular swelling was based upon the assumption that it was due to cancer. He 
said that a man can have cancer of the liver without knowing what is wrong. 

Dr. H. M. Tigert testified that a positive diagnosis of cancer extending back 
over a period of five or six months cannot be made; that a person might have 
had it a year, but that his statement positively that he did have it for that time is 
highly speculative. 

Dr. Bass testified that from statements made to him by Mr. Potter on Janu- 
ary 25, 1932, he made the following record: 

“Present History. 

“For the past two or three years has noticed abdomen seemed to swell or 
bloat at times with an uncomfortable feeling, six or eight months ago noticed 
pain down the inner and posterior side of right leg, soon changed to lateral and 
posterior side of leg, pain seems to radiate downward into calf and foot. There 
is numbness of great toe and foot at times. This has gradually gotten worse. 
Last Tuesday noticed soreness in right flank and back. Pain seemed to be worse 
at night. Morphia for an attack last week after a rather hard day of work. No 
swelling or redness of the joints. There has been a loss of ten pounds or more in 
weight in the past few months. There has been a marked loss of strenzth for the 
last year. Has noticed inability to walk as formerly did, and has been unable to 
stand on feet on street for any length of time.” 

Dr. Bass was asked and answered as follows: 

“Doctor if a man has been suffering with pain six or cight months, there is 
no doubt but what he knew about it? 

“A. He stated that he knew it.” 

Dr. Bass was further asked and he answered: 

“What in your opinion was this pain due to? 

“A. I could not say, I do not know, (even after the examination). It could 
be due to either one of two things. 

“Q. What are those things? 

“A. It could be due to the malignant trouble, or to diabetes. 

“Q. In your opinion was it due to one or the other of these two things? 
ao Yes sir, wait a minute, let me look here (looking at paper) yes sir that 
is right. 


“Q. The malignant trouble you refer to is that cancer or not? 
“A. Yes sir.” 


The question and answer as to the opinion of the witness as to what the 
pain was due to were excluded upon objection. 

There is no evidence that in July, 1931, Dr. Clark knew that Mr. Potter had 
had a marked loss of strength. Drs. Fancher, Horton, and Tigert testified that, 
‘f a man had had a marked loss of strength for a year, he would not be in 
sound health. 

We bear in mind the testimony of Drs. Pennington and Clark that Mr. 
Potter was cured of the infection of kidney, bladder, and prostrate gland; and 
this tends to show that, when he applied for the insurance, he did not have 
these troubles, and that he did not think that he was in unsound health on 
account of such troubles. On the other hand, Dr. Fancher testified that pyelitis 
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is always serious; that it can be cured, but is liable to break out at any time; 
that if a man sixty-three years of age has chronic prostatitis he would not 
think that he could get well, however, Mr. Potter was not sixty-two years of 
age at the time that he was treated for this trouble and regarded as cured by 
Drs. Pennington and Clark. Dr. Fancher was of the opinion that a person 
might go for an indefinitc period without symptoms of pyelitis; but he also 
said that, if a man goes for eighteen months without symptoms, of chronic 
pyelitis, it was a very mild type or had been cured. He then said that, if he 
went for that period without symptoms of infection of bladder, 
bacillus, it is pretty good proof that he was cured. Dr. Horton said that a man 
of that age never gets well from chronic pyelitis; that a lower grade of it is 
slower in older people; that it lowers resistance, affects the nervous system, 
and by the direct effects of its own poison. He also said that when cancer 
becomes present prior to a diagnosis is problematic. Dr. Tigert testified that 
pyelitis is serious in some cases, in others not serious; that it may be very mild; 
that a description of Mr. Potter’s case of it as given in a hypothetical question 
to him, showed that it was a mild case and not serious. He said that the descrip- 
tion of the prostatitis showed that it was not serious and he would say that he 
had recovered. He said that pain in the legs could come from strain and expos- 
ure, or from a tonsil infection. He also said that, if the prostate gland was 
abnormally larger than it ought to be, and soft, that indicated disease in it; 
that, if that disease subsided and the prostate gland returned from a soft to a 
firm state, that would indicate a return to a normal condition. He said that 
a person was not in sound health if he had a very marked loss of strength for 
over a year. It appears without dispute that the colon bacilli infection which 
Mr. Potter had had could have no connection with cancer of the liver. 

Mr. Potter’s son, T. K. Potter, testified that in July, 1931, his father was in 
excellent condition, walked a great deal, attended to his work, and his apparent 
vigor was above the average for a man of his age. He said that, aside from 
just getting tired from work, he did not notice any change until about the 
middle of December, 1931, or afterward. a 

Other witnesses who saw him constantly in the summer of 1931 testified 
that he appeared to be in good condition. 

The defenses made are that Mr. Potter was not in sound health when the 
application was made and the policies were delivered; and that the company 
was induced to issue the oolidae. by a false statement that he had never had any 
disease of the kidneys, or any other disease or injury, and concealed the fact 
that he had had pyelitis, cystitis, and chronic prostatitis. It is insisted that 
the company would not have accepted his application had it known that he had 
had these diseases in the spring of 1930. 


1. Although in his application he declared that he was in sound health, 
in his written examination, 


from colon 


and 
near the end thereof, he agreed that there should 
be no liability thereunder until a poiicy should be issued to and received by him 
while in good health, he was asked by Dr. Clark, in a prior part of this exam- 
ination : 

“Are you now in good health as far as you know and believe?” 

To this question his answer was: “Yes.” 

Each policy recited: 

“This policy is issued to take effect on the 6th. day of August, 1931 in con- 
sideration of the statements submitted in the application herefor, copy of which 
is attached hereto and made a part hereof. 

Also the following provision: 


“This policy, including the copy of the application hereto annexed and made 
a part hereof, constitutes the entire contract between the parties hereto.” 

In Metropolitan Life Insurance Co. v. Chappell, 151 Tenn. 299, 269 S. 
21, 22, cited in 40 A. L. R. 662, a provision in a policy of industrial life insurance, 
“No obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive and in sound health,” was held to be valid and 
binding on the insured. Upon the meaning of the phrase, “sound health,” the 
court said: “As used in life insurance policies, there is no material difference 
between ‘sound health’ and ‘good health.” This court treated them as practically 
synonymous in Life & Casualty Ins. Co. v. King, supra [137 Tenn. 685, 195 
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S. W. 585]. The phrase ‘sound health,’ when used in the sense used in the policy 
under consideration, is not to be taken literally. It does not mean perfect 
health, or imply absolute freedom from bodily infirmity or tendency to disease, 
put means generally the absence of any vice or disease in the constitution of a 
serious nature, or that had a direct tendency to shorten life, as contra distin- 
guished from a temporary ailment or indisposition.” 

[2, 3] In our opinion, there was substantial evidence upon which the chan- 
cellor could base his conclusion that Mr. Potter was in good health within this 
definition of the term, when the application was made and when the policies 
were delivered. The testimony of physicians, hereinbefore recited, tended to 
show that his diseases of kidney, bladder, and prostate bland were mild, that they 
yielded to treatment, and that he was cured of these troubles. There is no 
evidence that they arose again. About eighteen months after his treatment for 
these diseases, upon careful examination, these troubles did not appear, and 
there is no positive evidence that he had them after May or June, 1930. What 
he had in January, 1932, were diseases other than these. He had no diabetes 
when he was examined by Dr. Clark and Dr. Upchurch; nor is there any evidence 
that he then had chronic tonsilitis. The claim that he had a cancer at that 
‘ime rests entirely on speculation. The burden was on the insurer to show that 
he was not then in good health. If for more than a year prior to January, 1932, 
he had a marked loss of strength, there is evidence that it might have been due 
to any of several causes, among them his heavy and constant work as a banker. 
This could fairly be interpreted as not due to disease of a serious nature and 
a temporary trouble relievable by slackening of effort and rest. Dr. Horton’s 
opinion that the pains radiating down the leg were serious related to the time 
in January, 1932, when it was known that Mr. Potter had cancer and diabetes. 
Dr. Bass’ record as to these pains was that Mr. Potter said that “six or eight 
months ago noticed pain down inner and posterior side of leg, soon changed to 
lateral and posterior side of leg, pain seems to radiate downward into calf and 
toot.” Dr. Fancher merely said that these pains might be due to cancer. Dr. 
Tigert said that these pains could come from strain, exposure, tonsil infection, 
trauma, or interferences with the nerves. The expression “six or eight months” 
is indefinite and but approximate. It does not mean positively that the pains 
were being suffered at the time the insurance was effected. It was not error 
for the chancellor to exclude as inadmissible the opinion of Dr. Bass that the 
pains were due to diabetes or to cancer. There were several antecedents to 
which the pains might be attributed. Lewisburg & N. R. Co. v. Causey, 6 
Higgins (6 Tenn. Civ. App.) 407; Cumberland Telephone & Telegraph’ Co. v. 
Peacher Mill Co., 129 Tenn. 374, 164 S. W. 1145, L. R. A. 1915A, 1045. 

It is undisputed that pyelitis, cystitis, and prostatitis are diseases; and that 
Mr. Potter was afflicted with them and consulted physicians and was treated by 
them for these diseases in April and May, 1930. There is evidence that he 
was soon cured of these diseases. There is no positive evidence that they 
recurred in him. There is evidence from which the chancellor could reasonably 
conclude that his personal physician and the company’s medical examiner, Dr. 
Clark, knew on July 31, 1931, that Mr. Potter had had these diseases in 1930 
and was treated for them and believed that he had been cured and considered 
them as minor ailments. This knowledge was acquired by Dr. Clark while he 
was acting solely as the personal physician to Mr. Potter. 

[4] It was the duty of Mr. Potter to answer the question propounded to 
him by stating fully and frankly the facts as to his previous affliction with 
those diseases and his consulting physicians for them. However, it may be 
inferred from all the circumstances, including the fact, as shown, that he was 
a man of high character, that he and Dr. Clark considered those previous troubles 
as mild, cured, and having no bearing upon his general health and continuance 
of life. 

Shannon's Code, § 3306 (section 22, Chapter 160, Acts of 1895), provides that: 

“No written or oral misrepresentation or warranty therein made in the 
negotiations of a contract or policy of insurance * * * by the assured or in his 
behalf, shall be deemed material or defeat or void the policy or prevent its 
attaching, unless such’ misrepresentation * * * is made with actual intent to 
deceive, or unless the matter represented increase the risk of loss.” 
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[5] Such misrepresentation would be material if it would naturally and 
reasonably influence the insurer and induce it to decline the application. Volun- 
teer State Life Insurance Co. v. Richardson, 146 Tenn. 589, 244 S. W. 44, 49, 26 
A. L. R. 1270. In the opinion in that case it was declared: 

“When the court found in this case that the answers made by the applicant 
with respect to the extent of his use of intoxicating liquors were false, then 
they did increase the risk of loss within the meaning of our statute, if the 
matter itself was reasonably and naturally calculated to affect the insurer’s 
judgment. Whether the matter represented did or did not contribute to the 
cause of death or impair the health of the applicant was a material matter for 
the determination of the question of the truthfulness or falsity of the answer; 
it is not determinative of the question of whether or not it increased the risk 
of loss, for that is a question of law to be determined by the court after it is 
ascertained that the answer was false. 

“It is not to be left to the insurance company to say after a death has 
occurred that it would or would not have issued the policy had the answer been 
truly given. It is true the practice of an insurance company with respect to 
particular information may be looked to in determining whether it would have 
naturally and reasonably influenced the judgment of the insurer, but no sound 
principal of law would permit a determination of this question merely upon 
the say so of the company after the death has occurred. The matter misrepre- 
sented must be of that character which the court can say would reasonably 
affect the insurer’s judgment. No misrepresentation of a mere trifling instance 
in the applicant’s health, or the giving of a wrong opinion about the state of 
his health, if he might honestly be mistaken about it and not fully appreciate 
the dangers incident to the affliction, will render the statement false or avoid 
the policy, merely because an insurance company may say that it would not 
have issued the policy otherwise.” 

[6] False statements of the applicant for insurance that he has never had 
any “serious illness,” or that he has not had certain diseases, will not forfeit the 
policy or render it void, unless the diseases with which he was afflicted were 
permanent, habitual, and constitutional affections, indicating some vice in his 
constitution, and having some bearing upon his general health and continuance 
of life; for false answers as to mere temporary ailments that are curable and 
pass away will not suffice to avoid the policy. Rand v. Provident Sav. Life 
Assur. Society, 97 Tenn. 291, 37 S. W. 7; Knights of Pythias v. Cogbill, 99 Tenn. 
28, 41 S. W. 340; Woodward v. Insurance Company, 104 Tenn. 499 56 S. W. 1020; 
Insurance Co. v. Lauderdale, 94 Tenn. 642, 30 S. W. 732. In Hale v. Sovereign 
Camp, W. O. W., 143 Tenn. 555, 226 S. W. 1045, 1049, this rule was reaffirmed 
(citing the same cases) in the following language: 

“The mere omission of an applicant to mention a disease which does not, 
directly or indirectly, cause his death, can but be an immatedial matter in an 
action for the insurance. Such an omission does not affect the risk, and cannot 
be properly characterized as a fraudulent concealment. It is not every slight 
or temporary illness, and especially when not specifically inquired about, that 
must be revealed. Only those attacks which have, in some degree, a detrimen- 
tal influence upon the general health or constitution of the applicant are material 
to the risk, and therefore within the rule as to warranties.” 

[7-9] There was evidence upon which the chancellor could predicate his 
conclusion that the case came under this rule—that the misrepresentation was 
not material to the risk, inasmuch as the diseases were mild, were cured, and did 
not recur. However, it is also insisted as a ground for recovery that the com- 
pany is estopped by the knowledge of the company’s medical examiner, Dr 
Clark, imputable to the insurer. It is well settled in this state that the knowledge 
of such local physician acting for the insurer is the knowledge of his principal; 
that, while he is an agent with limited powers, his acts in and about the business 
intrusted to his care are binding within the scope of his authority, and, to this 
extent, the general rules of agency are applicable to him as to other special 
agents. Bennett v. Insurance Co., 107 Tenn. 371, 64 S. W. 758; Knights of 
Pythias v. Cogbill, supra; Hale v. Sovereign Camp, supra. These, however, 
were cases in which the medical examiners acquired the knowledge of falsity 
of representations while acting in the course of their employment as such 
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examiners. In Union Bank y. Campbell, 4 Humph. 394, the following rules 
were declared: 

“We do not intend to controvert the general doctrine, that ‘notice must 
come to the agent while he is concerned for the principal, and in the course of 
the same transaction;’ for notice to a party while he is not acting as agent, is 
certainly no notice to a principal for whom he may afterwards act. But the 
existence of knowledge in an agent, when acting for his principal, is notice to 
the principal, however that knowledge may have been acquired. Thus if an 
agent, in his own transaction, has had notice of a fact, that notice does not 
reach his principal, because he is not then acting for his principal; and before 
he comes to act as such agent, in relation to the subject about which he had 
notice, he may have forgotten the whole matter; so that it was never present 
in his mind, while discharging the duties of his agency. But if he had received 
the notice while he was concerned for the principal, the principal would be 
bound by it, though the agent might forget the facts, and have no memory of 
them, during the transaction to which they relate. But certainly, if while an 
egent is concerned, and acting for his principal, he have knowledge of the 
facts in relation to which notice is necessary, there can be no necessity for giving 
formal notice of the same facts, to the individual who already knows them.” 

[10] The following cases also support the rule that the principal is bound 
by the knowledge of his agent in the mind of the agent at the time he is acting 
for the principal: Duke v. Harper, 6 Yerg. 280, 27 Am. Dec. 462; Tagg v. 
‘Tennessee National Bank, 9 Heisk, 479; Raht v. Mining Co., 5 Lea, 1, 63; Bank 
y. Smith, 110 Tenn. 337, 75 S. W. 1065. In 32 C. J. 1326, after the general rule 
is stated that the knowledge which will affect an insurance company must be 
gained by the agent while acting for the company for the matter to which it 
related, it is said in the text, citing many authorities: 

“But the company may be bound where the circumstances are such as to 
justify an inference that the knowledge was present in the mind of the agent 
at the time of the transaction in question, and, where there is no collusion 
btween the agent and insured, the agent is under no duty to conceal from the 
principal the facts within his knowledge, and is under no duty to disclose them.” 

In Mechem on Agency (2d Ed.) § 1809, is the following statement, sup- 
ported by numerous authorities: 

“It is indispensable to this rule imputing to the principal knowledge which 
the agent acquired before the creation of the agency, that it shall still be 
present in the agent’s mind when he becomes charged with the duty of acting 
with reference to the matter to which the knowledge relates. A _ principal 
may be affected by knowledge which he himself once had, but has now forgotten. 
He may also be affected by knowledge which his agent acquired or had during 
the agency and under such circumstance as to make it notice, but which the 

agent has since forgotten. But he cannot be effected by information which 
one who is now his agent once had, but had forgotten before he became agent 
and before there were any facts to make it significant or any duty to report it 
or remember it or to govern one’s conduct with reference to it. The agent’s 
recollection must be not simply hazy and indefinite, but as definite and precise 
municate it in reference to that transaction; it is sometimes said that it must 
also be present to his mind so nearly at least in relation to the actual trans- 
action which it affects as to impose upon the agent the obvious duty to com- 
municate it ins reference to that transaction; it is sometimes said that it must 
be ‘present to his mind at the very time of the transaction in question.’ The 
question is a question of fact, and the burden of proving that the agent had 
such recollection is held to be upon the party alleging it, and not upon the 
principal to show that the agent did not have it.” 

In Constant v. University of Rochester, 111 N. Y. 604, 19 N. E. 631, 2 L. R. 
A. 734, 7 Am. St. Rep. 769, it is declared that the burden is on the plaintiff to 
prove “clearly and beyond question” that the agent remembered. 

In Equitable Securitics Co. v. Sheppard, 78 Miss. 217, 28 So. 842, the court 
goes so far as to say that it “appears that the courts will presume forgetful- 
ness until over come by evidence unless the occurrence was so recent as to 
take it incredible.” 

[11] The chancellor made no specific finding whether or not Dr. Clark had 
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the previous diseases in mind when he examined Mr. Potter; nor did he base 
his decree upon any estoppel. His view was that there was no fraudulent intent 
on the part of Mr. Potter, and that the previous ailments were minor in charac- 
ter and did not affect the risk. In our opinion, the evidence is not sufficient 
to justify the inference that the knowledge by Dr. Clark previously acquired 
as a personal physician was in his mind when he examined Mr. Potter, and 
therefore the claim of estoppel cannot be sustained. 

[12] As the charge of false and fraudulent representation was one that 
involved moral wrong, it was not error to admit testimony as to the good 
character of Mr. Potter. Spears v. International Insurance Company, 1 Baxt. 
370; Continental Nat. Bank v. First Nat. Bank, 108 Tenn. 374, 68 S. W. 497; 
Rogers v. Stokes, 87 Tenn. 298, 11 S. W. 215; McBee v. Bowman, 89 Tenn. 140, 
14S. W. 481. 

All of the assignments of error are overruled and the decree of the chancery 
court is affirmed. A decree will be entered in this court in favor of T. K. Potter, 
executor, against the Interstate Life & Accident Company and the surety on its 
appeal bord for the sum of $10,000, with interest from September 1, 1932, and 
all costs of this cause. The cause will be remanded to the chancery court of 
White county for an order to return to the company the premiums which it 
tendered and paid into the hands of the clerk and master. 

Faw, P. J.. and Crownover, J., concur. 













































































NATIONAL MUT. BEN. ASS'’N. v. AARON. No. 1744—6192. 
Commission of Appeals of Texas, Section A. Feb. 7, 1934. 
67 Southwestern Reporter (2d) 855. 

1. INSURANCE. a 

Mutual benefit association organized in 1905 under general corporation law he ld 
not subject to statute respecting penalty and attorney's fee (Rev. St. 1895, art 
4736, and art. 642, subd. 46). 

(For other cases, see Insurance, Dec. Dig. § 800.) 
2. INSURANCE 

Where form for $5,000 policy was converted into $2,500 policy by indorsement 
reducing benefits 50 per cent., subsequent indorsement restricting recovery for 
death in second year after issuance of policy to 40% of benefits of policy held ap- 
plicable to $2,500 amount. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

Error to Court of Civil Appeals of Third Supreme Judicial District. 

Action by Thomas Norton Aaron against the National Mutual Benefit Asso- 
ciation. To review a judgment of the Court of Civil Appeals [45 S.W.(2d) 371] 


affirming a judgment of the district court in favor of plaintiff, defendant brings 
error. 


Reformed and affirmed. 
Simmons & Arnold, of Houston, for plaintiff in error. 


Woodward & Gay and Hart, Patterson & Hart, all of Austin, for defendant in 
error 


SMITH v. SCHOELLKOPF. No. 2950. 
Court of Civil Appeals of Texas. El Paso. Feb. 1, 1934. 
Rehearing Denied Feb. 21, 1934. 
68 Southwestern Reporter (2d) 346. 
1. INSURANCE. 

Insurable interest of partner in life policy of deceased partner survived dis- 
solution of partnership to extent of share of partnership losses owing by deceased 
partner to surviving partner (Rev. St. 1925, art. 5048). : 

(For other cases, see Insurance, Dec. Dig. § 123.) 

2. INSURANCE 

Insured who for valuable consideration has contracted to make party benefi 
ciary of life policy, cannot at will designate another beneficiary, notwithstanding 
policy authorizes such change, insured being bound on principle of estoppel 

(For other cases, see Insurance, Dec. Dig. § 586.) 
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3; INSURANCE. 

Where partner contracted with his copartner that he should be beneficiary of 
partner’s life policy, partner’s attempt to change beneficiary after dissolution of 
partnership when partner owed money to copartner held ineffective (Rev. St. 1925, 
art. 5048). 

(For other cases, see Insurance, Dec. Dig. § 586.) 

6. INSURANCE. ; 

Named beneficiary of life policy, who was insured’s partner, could recover pol- 
icy proceeds even if beneficiary’s right to contribution for payment of partnership 
losses was barred by limitation (Rev. St. 1925, arts. 5048, 5527, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Error from District Court, Dallas County; Allen D. Montgomery, Judge. 

Suit by the Pan-American Life Insurance Company, by filing a bill of inter- 
pleader against Mrs. Jennie Smith and Hugo W. Schoellkopf. To review a judg- 
ment for Hugo W. Schoellkopf, Mrs. Jennie Smith brings error. 

Affirmed. 

See, also, 63 S.W.(2d) 234. 

On June 28, 1924, the Pan-American Life Insurance Company issued an insur- 
ance policy in the sum of $5,000 upon the life of Karl M. Smith, in which the de- 
fendant in error, Schoellkopf, was named as beneficiary. Smith died intestate May 
9, 1931, leaving as his heirs at law his wife, Jennie Smith, plaintiff in error, and 
ne or more children by a former marriage. 

This suit was commenced August 8, 1932, by said company filing a bill of in- 
terpleader against Mrs. Smith and Schoellkopf, rival claimants of the sum payable 
upon the policy, which sum the plaintiff deposited in the registry of the court. 

The defendants answered and, upon the issues joined between them, the fund 

controversy was awarded to Schoellkopf. The case was tried without a jury. 

The policy was issued upon the written application of the assured in which he 
lirected the policy be made payable to Schoellkopf and stated that the relation of 
Schoellkopf to assured was as a partner in Karl M. Smith Cordage Company. The 
policy was made payable to Hugo W. Schoellkopf, beneficiary, or to such other 
heneficiary as might be designated by the insured as thereinafter provided, if living, 
otherwise to the insured’s executors, administrators, and assigns. The said policy 
provided, with reference to a change of beneficiary, as follows: 

“Beneficiary :—This policy is issued with the express understanding that the 
insured may from time to time, without the consent of the Beneficiary, change the 
Beneficiary or Beneficiaries by filing with the Company, at its Home Ofiice, 
a written request, such change to take effect only when endorsed upon this 
policy, or on any copy thereof, at the Home Office of the Company, where- 
upon all rights of the former Beneficiary shall cease, provided this policy has 
not been assigned, or, if assigned, that the assignee shall have duly consented in 
writing filed at the Home Office to such change of Beneficiary. The consent of the 
Beneficiary shall not be requisite for the Insured to obtain the surrender or loan 
values of this policy, nor for any changes or alterations of this policy.” 

For statement of other material facts we quote the court’s findings: 


“5: On or about June 2, 1924, Karl M. Smith and the defendant, Hugo W. 
Schoellkopf, formed a partnership to engage in the business of purchasing and 
selling paper, paper bags, rope and twine, to be conducted under the name of Karl 
M. Smith Cordage Company, with headquarters at Dallas. 

“6: The said Karl M. Smith had had previous experience in such business, 
and became the active manager of the business, but was a man of no means or fi- 
nancial responsibility. The said Smith furnished no capital to the business; the 
defendant Schoellkopf furnished only a nominal sum, but it was contemplated that 
the partnership would, and it did, operate on funds borrowed from Dallas banks, 
and the loans were made and credit was extended to the firm on the financial 
responsibility and personal liability of the said defendant, Schoellkopf. 

“7: During the negotiations for, and as a part of, the formation of the part- 
nership, the partners, Smith and Schoellkopf, mutually agreed that the policy in- 
volved in this suit should be, and it was, procured for the full and complete pro- 
tection of the defendant Schoellkopf in all matters relating to the partnership, in- 
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cluding a protection pro tanto for the defendant Schoellkopf against loss in conse- 
quence of the undertaking, and against any liability to him on the part of Karl M. 
Smith growing out of the partnership. 

“8: Pursuant to the said agreement, the policy was procured, and immediately 
delivered by the said Karl M. Smith to the defendant Schoellkopf, in whose con- 
tinuous possession the policy has been ever since and by whom it was produced at 
the trial. 

“9: All premiums falling due on the policy prior to June, 1928, were paid out 
of the partnership funds. The quarterly premium of $28.39 due June 28, 1929, was 
not paid in cash, byt for and on account of the said premium the said Smith gave 
the plaintiff a premium lien on the policy for $28.39. No subsequent premium was 
paid, the policy lapsing for the non-payment of the quarterly premium due Sep- 
tember 28, 1929. The plaintiff used the cash value of the policy, first, to pay the 
premium lien, and then to purchase extended insurance which lasted beyond the 
date of the death of the said Smith. 

“10: By December 17, 1927, the partnership had become insolvent, and on that 
date the partners executed a written agreement for dissolution of the partnership, 
in the execution of which the defendant Jennie Smith joined. Such agreement 
was in words and figures substantially as follows: 

“Whereas, on or about June 2, 1924, Hugo W. Schoellkopf and Karl M. 
Smith formed a partnership to engage in the purchase and sale of paper, paper 
bags, rope and twine, in Texas and Oklahoma, to have headquarters at Dallas, and 
to be conducted under the name of Karl M. Smith Cordage Company; and 

“Whereas, such partnership has continued until this date; and 

“‘Whereas such partnership is insolvent,—that is to say, it is indebted in a 
sum in excess of its assets, and 

“‘Whereas, Hugo W. Schoellkopf is financially solvent and desires to ter- 
minate the partnership and to take possession of and liquidate all of the assets of 


the partnership and apply them, so far as possible, to the discharge of the liability 
of the partnership. , 


“‘Now, therefore, this instrument witnesseth the agreement of Karl M. Smith 
and Hugo W. Schoellkopf, as follows: 


“1; The partnership heretofore existing between Karl M. Smith and Hugo 
W. Schoellkopf, is hereby terminated. 

“2: All assets and records of the partnership are hereby assigned, transfer- 
red and delivered to Hugo W. Schoellkopf, for administration, conversion into 
money and application to the debts of the partnership, as aforesaid. Each partner, 


however, shall continue liable to creditors, as at present, and to each other, for 
his share of all indebtedness. 


“*3: All authority of Karl M. Smith and of his wife, Mrs. J. G. Smith, and 
of all employees or other representatives of the business, to act in anywise or to 
any extent for Hugo W. Schoellkopf or for the partnership, or with reference to 
any asset or liability of the partnership, is hereby terminated. 


“4: Complete and sole authority shall be possessed by the said Hugo W. 
Schoellkopf to administer, collect, liquidate, sell, dispose of, exchange or other- 
wise convert into cash, all of the assets of the partnership. 

““Witness the signatures of the parties, this December 17, 1927. 

“*lSigned] Karl M. Smith, 
“*TSigned] Hugo W. Schoellkopf 
““TSigned] J. G. Smith.’ 


“11: Pursuant to the said agreement for dissolution, the defendant Schoell- 
kopf completely liquidated the partnership business. He reduced all of the part- 
nership assets to cash, and applied such cash, as far as it would go, toward the 
satisfaction of the partnership obligations, but such obligations exceeded the pro- 
ceeds of said assets by the sum of $53,400. In carrying on such liquidation, the 
defendant Schoellkopf had to use, and did use, to pay off obligations of the part- 
nership to a local bank and other creditors of the firm, $57,000. of his own personal 
funds, and he received repayment of the same from the proceeds of the partner- 
ship assets only to the extent of $3,600. The said sum of $53,400. represented and 
was the amount of the net loss of the partnership undertaking, which loss was 
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borne wholly by the defendant Schoellkopf. Neither the partnership nor the de- 
fendant Schoellkopf owed the said Smith anything. 

“12: The said Smith’s share of the said loss was one-fourth thereof, or the 
sum of $13,350. which sum, in the settlement of accounts between the partners, 
the said Smith owed the defendant Schoellkopf. The said Smith never paid, and 
no one for him has ever paid, to the partnership, the said Schoellkopf, or anyone 
else, any share of the partnership indebtedness, or any share of the said loss, or 
any share of the said Smith’s indebtedness, in the settlement of accounts as between 
the partners, in the sum of $13,350, save that since the death of the said Smith the 
defendant Schoellkopf has collected on another policy on the life of the said Smith, 
payable to the said Schoellkopf, a sum less than $4,600. 

“13: In August, 1928, the said Karl M. Smith made known to the plaintiff 
that he desired to change the beneficiary of said policy to his wife, the defendant 
Jennie Smith, sometimes known as Janet Goulding Smith, and procured from the 
plaintiff its regular printed form for use in designating a new beneficiary, known 
as Change of Beneficiary form. On August 15, 1928, the said Smith executed such 
form, and forwarded it to the plaintiff. The policy however, was not sent there- 
with to the plaintiff, but the said Smith requested the plaintiff to issue a copy or 
duplicate policy and to endorse thereon the change of beneficiary as designated by 
him. The change of beneficiary form so executed was in words and figures as 
follows: 

“‘Note: Policy must be sent with this to the home office of the company. 
Change of beneficiary is not effective until endorsed on the policy by the company. 
“Change of Beneficiary” 

“Pan American Life Insurance Company, 
“New Orleans La. U § A. 
“August 15, 1928. 

“Gentlemen: I desire, in accordance with the terms of the accompanying Policy 


No. 108134, to designate as a new beneficiary thereunder (with the right of revo- 
cation reserved) 


(Name) Janet Goulding Smith 
(Insert Relationship to Insured) Wife 
(Address) 1839 W. Magnolia Ave San Antonio Texas 

“I therefore request that the proper endorsement, changing the beneficiary as 
above, be made upon this policy, such change to take effect only when endorsed on 
said policy by the Company at the Home Office, and I hereby represent for the 
purpose of inducing the said Company to make this change, that there is no 
existing assignment of the said policy 
“Signed in the presence of 


“[Signed] Mrs. E. R. Goulding 
Witness 
“(Sign here in ink) Karl M. Smith 


Insured. 
“Instructions 


“The form must be properly dated, and the full name of the beneficiary given, 
and the relationship, if any stated. If beneficiary is a married woman, give her 
name thus, ‘Mary Smith’ not ‘Mrs. John C. Smith.’ 


“Neither the beneficiary nor any person interested in the policy may sign as a 
witness. 


“When more than one beneficiary is named, please state in proportional 
amounts the percentage each beneficiary is to receive. 


“Tf insured cannot write, and signs with a mark ‘X’ the signature must be 
witnessed by two witnesses and acknowledged before an officer duly authorized 
to administer oaths under his official seal. This request cannot be accepted if 
any corrections or erasures are made therein.” 

“14: The plaintiff never endorsed the change of beneficiary upon the policy or 
on any copy thereof. It refused to issue a copy or duplicate policy without being 
furnished affidavits by the said Karl M. Smith, and the beneficiary named in the 
policy, to-wit, the defendant Schoellkopf, that the policy had been lost. Such affi- 
davits were not made or furnished to the plaintiff, though required by the plain- 
tiff, and the plaintiff returned to the said Smith the executed Change of Beneficiary 
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form and advised him that no change of beneficiary could be effected, because such 
change could not be endorsed as required by the terms of the policy.” 

Linden & Linden, of San Antonio, for plaintiff in error. 

Locke, Locke, Stroud & Randolph, of Dallas, for defendant in error. 

Hiccins, Justice (after stating the facts as above). 

The questions presented by Mrs. Smith are stated in her brief as follows: 

““(1) Whether the insurable interest of a partner under the conditions alleged 
in the pleadings can extend beyond the termination of the partnership so as to 
entitle him to receive the proceeds of a policy as a creditor when the plain pro- 
visions of the policy and contract of insurance, which have been complied with, 
provide that the insured shall at all times have the right to change the beneficiary 
without the consent of the beneficiary named in the policy. 

“(2) Whether or not when the insured has used all the means within his 
power and control to avail himself of his contractual right to change the benefi- 
ciary in the policy and such change is defeated only by the defendant in error’s 
refusal to surrender the policy; such change becomes effective on the proposition 
that that is regarded ‘as having done that which ought to have been done.’ 

“(3) Whether or not when the plaintiff in error Mrs. Jennie Smith sued in 
the alternative as an heir the defendant in error Schoellkopf could legally be per- 
mitted to testify to the existence of a debt owing by the insured to him and to the 
fact that said debt had not been paid. 

“(4) Whether or not the claim of the defendant in error, Schoellkopf, against 
Karl M. Smith was barred by the two years statute of limitation before he took 
any action to enforce same, such statute of limitation having been specially pleaded 
by the plaintiff in error.” 

In Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274, 275, 47 Am. St. Rep. 107, a 
policy was issued upon the life of L. B. Chilton payable to Cheeves & Chilton, a 
partnership composed of the assured and Cheeves. The partnership was dissolved. 
Thereafter Chilton died and his administrator sued the assurer upon the policy 
making Cheeves a party. The assurer admitted liability. The contest was between 
the administrator and Cheeves over the proceeds of the policy. 

There was no allegation in the answer of Cheeves that Chilton was indebted 
to Cheeves & Chilton, or to Cheeves, or in what respect Cheeves had any interest 
in Chilton’s life except that he was a partner when the policy was issued 

It was held that the insurable interest of Cheeves terminated upon the dis- 
solution of the partnership and that he could not maintain his claim to the pro- 
ceeds of the policy. 

But in the course of the opinion Judge Brown said: 


“The law permits one who is interested in the life of another to become the 
owner of insurance upon the life of such other person, either by contracting with 
the insurance company, or by contract made by the party whose life is insured, or 
by assignment of the policy after it is issued. If, however, the interest is of a 
definite character, as that of a creditor of the insured, or of one who may, from 
the life of the insured, reap some pecuniary advantage of a definite nature, the 
interest of the holder of such policy will be limited to the amount of such liability 
at the death of the insured, together with such amount as he has paid to preserve 
the policy, with interest thereon, and the remainder will be given to the estate of 
the party insured. Price v. Knights of Honor, 68 Tex. 361, 4 S. W. 633: Schon- 
field v. Turner, 75 Tex. 324, 12 S. W. 626 [7 L. R. A. 189]; Insurance Co. v. Hazle- 
wood, 75 Tex. 338, 12 S. W. 621 [7 L. R. A. 217, 16 Am. St. Rep. 893]: Goldbaum 
v. Blum, 79 Tex. 638, 15 S. W. 564. If the interest of the policy holder should 
cease before the death of the insured, as if the debt should be paid and premiums 
advanced, then the whole of the policy will go to the estate of the insured. * * * 

“We will not undertake to enumerate the different phases of facts in which 
the firm might be interested in such a policy, nor when it might be regarded as 
assets of the firm for the whole amount.. It is sufficient to sav that no such state 
of facts is alleged as gives to the firm such right, nor to the claiment. Cheeves. 
any right by reason of a liability for the debts of the firm. The answer shows that 
Chilton did not owe the firm any remaining debt, and that the property was more 
than sufficient to pay all firm debts, for Cheeves assumed all such debts, and, in 
addition, paid to Chilton several thousand dollars for his interest therein. The 
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firm had no right to the policy, as such. The answer, however, does allege that 
the premiums upon the policy, to amount of $1,180, were paid by the firm out of 
its assets; and this would create a charge upon this policy in favor of the firm, 
with the right to be reimbursed, with interest, out of the proceeds of the policy, 
the same as if it had been paid by a creditor whose debt had been paid, or when 
the debt was not equal to the amount named in the policy. This right existed in 
the firm at dissolution, and, by the transfer of Chilton, passed to Cheeves.” 

The implication of these excerpts from the opinion is that if Chilton had been 
indebted to Cheeves at the time of the former’s death, then Cheeves would have 
heen regarded as having an insurable interset in the life of Chilton to the extent 
of such indebtedness. 


The present record shows that Smith at the time of his death was indebted 
to Schoellkopf in an amount greatly in excess of the amount payable upon the 
policy, and it would seem that in Judge Brown’s opinion this gave to Schoellkopf 
an insurable interest in the life of Smith, which survived the dissolution of the 
partnership and continued until Smith’s death. 


[1] But whatever may be the correct interpretation to be placed upon the 
opinion referred to, it is certain that under article 5048, R. S., the insurable in- 
terest of Schoellkopf survived the dissolution of the partnership to the extent at 
least of the indebtedness of $13,350, owing by Smith to Schoellkopf as his share 

f the partnership losses. Brammer vy. Wilder (Tex. Com. App.) 57 S.W.(2d) 
571 

The question now arises as to the right of Smith to change the beneficiary in 
accordance with the terms of the policy and as he attempted to do by naming the 
plaintiff in error as such beneficiary. 

The first excerpt quoted from Cheeves v. Anders, supra, states that one inter- 
ested in the life of another may hecome the owner of insurance upon the life of 
such other person “by contract made by the party whose life is insured.” 

[2] The authorities support the view that an insured person, who, for a valu- 
able consideration, has so contracted, cannot at will rescind his contract and 
designate another beneficiary, even though the policy contains stipulations author- 
izing such change. The collateral agreement between the assured and the person 
with whom he has contracted is binding upon the assured upon the principle of 
estoppel. 37 C. J., p. 579; 2 Couch Cyclopedia of Insurance Law, pp. 829 and 852; 
7 Cooley Briefs on Insuiance (2d Ed.) p. 6432; Locomotive, etc., v. Waterhouse 
(Tex. Civ. App.) 257 S. W. 304; Coleman vy. Anderson, 98 Tex. 570, 86 S. W. 730; 
Kelly v. Searcy, 100 Tex. 566, 102 S. W. 100; Lord v. New York Life Ins. Co.. 
95 Tex. 216, 66 S. W. 290, 56 L. R. A. 596, 93 Am. St. Rep. 827; Eatman v. Eat- 
man (Tex. Civ. App.) 135 S. W. 165; Gillham v. Estes, 158 Ill. App. 211; Supreme 
Council Royal Arcanum y. Tracy. 169 Ill. 123, 48 N. E. 401; Bush vy. Kansas City 
Life Ins. Co. (Mo. Sup.) 214 S. W. 175. 

|3] Under the facts shown above this case falls within the rule stated and sup- 
ported by the authorities cited. The attempt of Smith to change the beneficiary 
from Schoellkopf to his wife was ineffective. 

[4, 5] The matter of limitation presents no error. The four year and not the 
two-year statute of limitations applies. Article 5527, subd. 3, R. S. 

Schoellkopf’s right of action against Smith for contribution did not accrue un- 
til the partnership affairs had been settled and the debts paid by Schoellkopf. Rob- 
erts v. Nunn (Tex. Civ. App.) 169 S. W. 1086; Easley v. Clay (Tex. Civ. App.) 
16 §.W.(2d) 888: Bluntzer v. Hirsch, 32 Tex. Civ. App. 585, 75 S. W. 326. 

His answer and cross-action was filed within such four-year period. 

[6] But it is unimportant if Schoellkopf's right of action against Smith for con- 
tribution was barred by limitation. The action here is upon the policy which is 
payable to Schoellkopf and which did not mature until Smith’s death. If Smith’s 
debt was barred, such fact would not defeat the right of Schoellkopf to recover 
upon the policy. 7 Cooley’s Briefs on Insurance (2d Ed.) p. 6498; 7 Couch Cyclo- 
pedia of Ins. Law § 1662; First National Bank of Beeville, Texas, v. Security 
Mutual Life Ins. Co., 283 Mo. 336, 222 S. W. 832; Bush v. Kansas City Life Ins. 
Co. (Mo. Sup.) 214 S. W. 175; Townsend v. Tyndale, 165 Mass. 293, 43 N. E. 
107, 52 Am. St. Rep. 513; Connecticut Mut. Life Ins. Co. v. Dunscomb, 108 Tenn. 
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724, 69 S. W. 345, 58 L. R. A. 694, 91 Am. St. Rep. 769; Rawls v. American Mut. 
Life Ins. Co., 27 N. Y. 282, 84 Am. Dec. 280. 

The question presented by the ruling admitting the testimony of Schoellkopf 
arises upon an alternative plea of Mrs. Smith. The theory of this alternative plea 
is that, if she was not entitled to the fund as beneficiary, then she was entitled 
thereto as the heir of the assured and in that capacity she claimed the fund. 

[7] The objection to Schoellkopf’s testimony is founded upon article 3716, 
R. S., sometimes referred to as the “dead man” statute. Under the ruling in 
Spencer v. Schell, 107 Tex. 44, 173 S. W. 867, the competency of Schoellkopf’s 
testimony is doubtful. Assuming that it was incompetent, the error in admitting 
the same is harmless because by other witnesses and documentary evidence the 
claim of Schoellkopf was fully and completely established and no evidence to 
rebut his claim was offered. 

[8] In cases tried before the court without a jury error in the admission of 
evidence is regarded as harmless where the judgment rendered is sufficiently 
supported by other competent testimony. 

See cases cited in 1 Michie Digest, 794. For this reason the admission of 
Schoellkopf’s testimony, if incompetent under the statute, was harmless. 

Affirmed. 


RIVERS et al. v. NEW YORK LIFE INS. CO. No. 24926. 
Supreme Court of Washington. March 21, 1934. 
30 Pacific Reporter (2d) 663. 
1. INSURANCE. 


Parties could contract in application for life policy that reinstatement in case 
of lapse of policy, should take place only upon evidence of insurability satisfactory 
to insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 

Beneficiaries of life policy could not recover where application therefor made 
evidence of insurability satisfactory to insurer condition of reinstatement, insured’s 
application for reinstatement was approved in ignorance of her death two days 
previously, and there was no proof of its deposit in United States mails before 
insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Department 1. 

Appeal from Superior Court, King County; Arthur McGuire, judge. 

Action by Lina C. Rivers and Frederick E. Caldwell against the New York 
Life Insurance Company. From a judgment for defendant notwithstanding the 
verdict, plaintiffs appeal. 

Affirmed. 

John L. McGar and Richard E. Morris, both of Seattle, for appellants. 

Fred W. Catlett, of Seattle, for respondent. 

Main, Justice. 

[1, 2] This action was based upon a life insurance policy. The defendant 
denied liability upon two grounds, one of which was that the policy had lapsed 
and had not been reinstated at the time of the death of the insured. The cause 
was tried to the court and a jury, and resulted in a verdict in favor of the plain- 
tiffs in the sum of $1,000, which was the face value of the policy aside from the 
double indemnity clause. The defendant moved for judgment notwithstanding the 
verdict, and also for a new trial. The motion for judgment notwithstanding the 
verdict was sustained and a judgment entered in favor of the defendant, except 
for an $83 item which is not here material. From this judgment, the plaintiffs 
appeal. 

The facts are these: November 20, 1928, the respondent issued to Mae E. 
Caldwell a policy which provided for the payment, in the event of her death, of 
the sum of $1,000 to the appellants, who were the beneficiaries named. The policy 
also contained a provision that, in case death resulted from accidental means, 
there should be double indemnity. The premium provided for was $9.56, payable 
every three calendar months during the life of the insured. The payments in the 
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sum mentioned becoming due quarterly and the premium due August 20, 1930, not 
having been paid, the policy lapsed. 

November 1, 1930, the insured, then being employed by the Great Western 
Sugar Company at Lovell, Wyo., wrote a letter to the Butte, Mont., agency of the 
respondent company, and inclosed a check for $9.56 for the quarterly premium 
which was in arrears. The Butte agent responded to this letter and inclosed a 
“form of self health certificate,” which contained questions to be answered by the 
insured, and also noted that 15 cents additional was necessary as covering premium 
interest. A stamped return envelope was inclosed, and it was said that in the 
meantime the check which had been received “is being held in our file subject to 
your order pending receipt of the reinstatement requirements.” 

November 7, 1930, and prior to 9 a. m. of that day, the insured filled in the 
answers to the questions in the form of a self-health certificate, inclosing the 15 
cents in stamps, and deposited the letter in the mail bag in the offices of the 
company by which she was employed. Some time during the forenoon of that day 
she left the office complaining of a headache and reached the home of her sister, 
where she resided, about noon, remaining there about forty minutes. She then 
went for a walk to the Shoshone river, distant about one and one-quarter miles 
from her sister’s residence. From that time she was not seen by any one until 
her body was found in the river about 9 a. m. on the following morning, or 
November 8, 1930. The letter placed in the mail bag reached the Butte agency two 
days later, or November 10th. On this day the application was approved by that 
agency, which had authority to do so, without knowledge of the insured’s death 
two days previous. When the respondent learned that the death had occurred prior 
to the time that the application had been approved, it rescinded the approval. 
Thereafter an action was brought upon the policy, with the result above indicated. 

The policy contained a provision to the effect that it could be reinstated “at 
any time within five years after any default upon written application by the insured 
and presentation at the home office of evidence of insurability satisfactory to the 
company. * * *” The form of self-health certificate, which was filled out and 
signed by the insured, contained this provision: “If the evidence of my insurability 
is satisfactory to the company, and it has received all sums the policy requires to 
be paid for reinstatement, then, and not until then, said policy shall be deemed 
reinstated. * * *” 

The appellants say that the provision in the policy with reference to rein- 
statement merely provided a condition, and that, when that was performed by 
delivery of the application, properly filled out, in the United States mail, the rein- 
statement operated from that time. The respondent says that, under the provision 
of the policy for reinstatement and the provision quoted from the application, the 
policy would not be reinstated until the application was received by the office and 
an opportunity given to the agent to pass upon the question of whether the evi- 
dence of insurability was satisfactory. 

There are some cases, notably Prudential Insurance Co. v. Union Trust Co., 
56 Ind. App. 418, 105 N. E. 505, and Officer v. New York Life Insurance Co., 73 
Colo. 495, 216 P. 253, which support the contention of the appellants. The theory 
of those cases is that the reinstatement takes place when the condition is per- 
formed. On the other hand, there are many cases which hold that the reinstate- 
ment comes as a result of a contract between the parties by which the insurance 
company waives the lapse of the policy and reinstates it. The cases of Inter- 
national Life Ins. Co. v. Mowbray (C. C. A.) 22 F.(2d) 952, and State Mut. 
Life Ins. Co. v. Rosenberry (Tex. Com. App.) 213 S. W. 242, and others that 
might be cited, are to this effect. This court has, in effect, adopted the latter rule. 

In Houston v. New York Life Ins. Co., 159 Wash. 162, 292 P. 445, 447, after 
holding that the statutory provision, which provided that no oral or written mis- 
tepresentation or warranty made in the negotiation of a contract or policy of 
insurance by the insured or in his behalf “shall be deemed material or defeat or 
avoid the policy or prevent it attaching, unless such misrepresentation or warranty 
is made with the intent to deceive,” applied to an application for reinstatement, 
it was said: “True, the reinstatement of the policy did not constitute the original 
contract of insurance here in question, but it did constitute a contract to reinstate 
the lapsed original contract and policy of insurance. It seems clear to us that the 
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application for reinstatement of the policy was made in the negotiation of a 
contract of insurance within the meaning of this provision of the statute.” 

Under that rule, the reinstatement of the insured’s application in the case 
now before us would not take place until the application had been received by the 
Butte agency, with an opportunity to pass thereon. Under the contract theory of 
waiver, the parties had a right to agree in the application that the reinstatement 
should not take place unless the “evidence of my insurability is satisfactory to the 
company.” As already pointed out, the insured’s death had occurred two days 
prior to the time the application was received by the Butte agency. 

There is another reason why the judgment should be sustained, even if it be 
assumed that the appellants’ theory of the law was correct. There is no evidence 
as to when the application, which she placed in the mail bag in the office of the 
Great Western Sugar Company on the morning of November 7th, reached the 
United States mail. Without evidence, it cannot be assumed that the application 
reached the United States mail prior to the death of the insured. 

The judgment will be affirmed. 

Beals, C. J., and Steinert, Millard, and Mitchell, JJ., concur. 


JONES v. CONNECTICUT GENERAL LIFE INS. CO. No. 7742 
Supreme Court of Appeals of West Virginia. Feb. 27, 1934. 
173 Southeastern Reporter 259. 
1. INSURANCE. ; 


Fact that provision of total disability clause of life policy made loss of use 
of certain members of body unconditional permanent total disability held not to 
preclude recovery under general disability clause for permanent total disability 
resulting from loss of use of nonspecified members of body. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Whether loss of first, second, and third fingers and greater part of little 
finger of right hand constituted permanent total disability within total disability 
clause of life policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE. 

Insured’s disablity to follow occupation that he had been actually engaged in 
did not justify recovery under total disability clause of life policy covering dis- 
ahility to pursue any occupation for wages or profit. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Syllabus by the Court. 

1. A provision of a policy of insurance making the loss of the use of certain 
members of the body unconditional permanent total disability does not exclude 
recovery for permanent total disability resulting from the loss of the use of mem- 
bers of the body other than as specified in the policy. 

2. Loss of the first, second, and third fingers and the greater part of the little 
finger of the right hand may be shown to be permanent total disability within the 
meaning of a life insurance policy containing a clause covering total disability to 
follow a gainful occupation. 

3. Total disability is a relative term, and is usually a matter of fact to be 
determined by the jury under proper instructions of the court. 

4. A binding instruction that makes possible a recovery for general permanent 
total disability by the plaintiff in the event of disability to follow the occupation 
that plaintiff is actually engaged in, when the policy covers a general disability 
to pursue any occupation for wages or profit, is prejudicial error. 

Error to Circuit Court, Kanawha County. , 

Notice of motion for judgment by Elsie E. Jones against the Connecticut 
General Life Insurance Company. Judgment for plaintiff, and defendant brings 
error. 

Judgment reversed, and cause remanded for a new trial. 


Brown, Jackson & Knight, Robert G. Kelly, and W. T. O'Farrell, all of 
Charleston, for plaintiff in error. 
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Salisbury & Lopinsky, of Charleston, for defendant in error. 

Kenna, Judge. 

Elsie E. Jones brought notice of motion for judgment in the circuit court of 
Kanawha county against Connecticut General Life Insurance Company for the 
purpose of recovering under a life insurance policy containing a total disability 
provision. The policy was issued by the defendant as a blanket contract covering 
the employees of Fletcher Enamel Company. At the time of her injury, the plain- 
tiff was employed by that company. She operated a machine used to press metal 
into the forms required in the manufacture of enamel ware. The machine evi- 
dently used an upper and lower die of the required form; the upper die moving 
down on the lower with great pressure. The operation performed by plaintiff 
required the insertion of the unformed metal into the machine with the left hand 
and the removal of the metal, stamped to form, with the right. Her right hand 
was caught in the machine and injured so that amputation of the index, second, 
and third fingers at the hand knuckle and of the little finger directly above the 
knuckle was required. On account of this injury she claimed permanent total dis- 
ability, The claim was rejected by the company. The notice of motion was ajfter- 
wards brought, resulting in verdict and judgment for the plaintiff, and this writ 
ci error is prosecuted to that judgment. 

The questions raised by the assignments of error are the following: 

(1) That the clause of the policy under which plaintiff claims contains defini- 
tions of total disability by loss of members, and that these definitions are exclusive, 
precluding plaintiff’s recovery. 

(2) That the very nature of plaintiff’s injury, as a matter of law, excludes 
the possibility of total disability. 

(3) That plaintiff has failed in her proof to show that she will presumably 
during lifetime be prevented from pursuing any occupation for wages or profit, 
under the terms of the policy. 


(4) That the trial court erred in giving plaintiff’s instruction No. 1, and in 
refusing to give defendant’s instructions Nos. 1, 4, and 6. 

The clause of the contract of insurance giving basis for this action is the 
following: “If any employee shall furnish the Company with due proof that he 
has become totally disabled by injuries, sickness or disease, and has been con- 
tinuously prevented thereby from performing any and every duty pertaining to 
his occupation and presumably will during his lifetime be prevented from pursuing 
any occupation for wages or profit, or if he has suffered the entire and irrecover- 
able loss of the sight of both eyes, or the loss of the use of both hands, or of 
both feet, or of one hand and one foot, he shall be deemed to be totally and per- 
manently disabled, etc.” 

[1] It is urged by the plaintiff in error that the general terms of this clause 
of the contract provide insurance against total disability arising otherwise than 
from the loss of members, but that, when it comes to total disability arising from 
the loss of members, the specific definitions of total disability from that cause 
contained in the policy are exclusive, and that the loss of members as a cause of 
total disability is confined to the kind of loss specified in the policy. On the other 
hand, the defendant in error would construe this paragraph of the policy to mean 
that the loss or partial loss of a member may, under the facts of any particular 
case as shown to the jury, constitute total disability to the plaintiff. This construc- 
tion means that the total disabilities specifically named in the policy are not exclu- 
sive of others of like nature, but are simply to be accepted by the company at all 
events, leaving total disability from other causes to be determined by the circum- 
stances of each particular case as it arises. 


The position of the plaintiff in error apparently rests upon the maxim, 
expressio unius est exclusio alterius: that of the defendant in error upon the 
broad general proposition that policies of life insurance are to be construed most 
favorably to the insured. We do not think that there is necessity for invoking 
tules of construction in getting at the meaning of this clause in the policy. It says 
that, if the insured has become totally disabled by injury, sickness, or disease and 
has been thereby continuously prevented from performing any and every duty 
pertaining to his occupation and presumably will during his lifetime be prevented 















160 The Insurance Law Journal, Vol. 83 [July, 1934 


x 
Le 


from pursuing any occupation for wages or profit, he may claim under the policy 
What follows is not stated to be in restriction of this general definition of total 
disability, and, in the absence of ambiguity, we do not invoke a rule of construc- 
tion. The clause which follows is: “Or if he has suffered the entire and irrecover- 
able loss of the sight of both eyes, or the loss of the use of both hands, or both 
feet, or of one hand and one foot, he shall be deemed to be totally and per- 
manently disabled. * * *” The specific definitions of total disability named in 
the policy give the insured the right to payment in case his injury comes within 
the defined disabilities, unconditionally and without regard to earning capacity. 
They are absolute but not exclusive. The recovery under the defined disabilities 
depends upon the nature of the injury regardless of its result. Under the general 
Jefinition of total disability, the right to recover depends upon the result of the 
injury, and not primarily upon its nature. Any injury, sickness, or disease that 
results in incapacitating the insured from following his own occupation and irom 
following any other gainful occupation for life is a total disability under the 
general terms. The insured may claim either under the general terms of the policy 
or he may claim under its specific definitions of total disability. This much seems 
to us to appear without the aid of any rules of construction. However, were we 
t» construe this clause as though it were ambiguous, we would have to accept the 
rules of construction most favorable to the insured, and this course would lead 
us to the same result. This is the settled rule in Illinois illustrated by the cases 
of Switchmen’s Union v. Colehouse, 227 Ill. 561, 81 N. E. 696; Dunlap v. Brother- 
hood, etc., 206 Ill. App. 209. The very recent South Calorina case of Marshall v. 
Kansas City Life Ins. Co., 172 S. E. 504, decided January 19, 1934, is to the same 
effect. Specific examples of cases reaching the contrary conclusion are Duhaime 
v. Prudential Ins. Co. (N. H.) 167 A. 269, and, under a contract somewhat differ- 
ent from the usual one, Mady v. Switchmen’s Union, etc., 116 Minn. 147, 133 N. 
W. 472. We regard the Illinois rule as the more sound of the two; hence follow 


it. This conclusion justified the trial court in refusing defendant’s instruction 
No. 6 as offered. 


[2] The plaintiff in error contends that the very nature of the injury is 
such as to preclude the possibility of permanent and total disability under the 
policy and to constitute, so to speak, an irrefutable physical demonstration that 
plaintiff is not totally and permanently disabled. Its contention is that the 
court should have instructed the jury as a matter of law that plaintiff was not 
entitled to recover. Cases relied upon for this proposition are Metropolitan 
Life Insurance Co. v. Wann (Tex. Civ. App.) 28 S.W.(2d) 196; Buckner v 
Jefferson Standard Life Ins. Co., 172 N. C. 762, 90 S. E. 897; Parten v. Jefferson 
Standard Life Ins. Co., 30 Ga. App. 245, 117 S. E. 772 (in which a broken leg 
did not appear to be a permanent injury); Hurley v. Bankers’ Life Co., 198 
fowa, 1129, 199 N. W. 343, 37 A. L. R. 146; Smith v. Supreme Lodge, 62 Kan. 75, 
61 P. 416; Metropolitan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 A. L 
R. 852; Dunhaime v. Prudential Ins. Co. (N. H.) 167 A. 269; Hutchinson 
Supreme Tent, 68 Hun, 355, 22. N. Y. S. 801; Supreme Tent of Knights of Macca- 
bees of the World v. King, 79 Ill. App. 145; Lyon v. Railway Passenger Assur. Co., 
46 Iowa 631. Each of these cases has been carefully examined, and as we 
understand the contention of the plaintiff in error, it ise not sustained by the 
cases cited. It is true that in each case there was a peremptory instruction or 
its equivalent, for the defendant insurance company. However, in none ot 
them does it clearly appear that the peremptory instruction was on account ot 
the nature of the injury alone. The cases were taken from the jury because 
the plaintiff had failed to show that the injury, under the facts and circum- 
stances disclosed by the evidence, deprived plaintiff of the ability to follow a 
gainful pursuit. In each case, the whole proof appears to have been considered, 
and the finding does not appear to have rested upon the nature of the injury 
itself showing that the plaintiff was not permanently and totally disabled. We 
have found no case that we think would sustain plaintiff's contention on this 
point, so hold that the trial court did not err in refusing to find for defendant 
pelow on this question. 


The next question presented is: Should the court, considering the nature 0! 
plaintiff's injury and the circumstances surrounding plaintiff at the time of the 
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injury, together with the proof offered on the question of whether the plaintiff 
could follow her own or any other gainful occupation, have instructed the jury 
to return a verdict for the defendant? The plaintiff testified that she is a 
woman 49 years of age; that the only school she ever attended was an ungraded 
county school, and counts money up to 50 cents; that she is accustomed to 
performing only manual labor; that her injury has made it impossible for her 
to dress herself or comb her hair; that she cannot handle a broom and cannot 
operate the machine she had been operating in the usual and customary manner, 
notwithstanding that there is some proof that it might be operated with one 
hand, although that would be “very unhandy.” Plaintiff testifies that her thumb 
is stiff; that she cannot grasp articles of any weight with her injured hand. 
Her physician testified that her thumb had not been injured and that she could 
perform any of the ordinary functions that a one-arm person could perform or 
a person who had been similarly injured. There is no proof that she had ever 
followed an occupation for profit other than that in which she was injured. 
She states that she could not follow any occupation for gain. The defendant 
offered no proof. 

It must be admitted that, considering the nature of the injury and the proof 
offered, plaintiff's case is not a strong one. Yet, under the so-called liberal rule 
in total disability cases, to which West Virginia is committed by Hetzel v. 
Pac. Mut. Life Ins. Co., 108 W. Va. 22, 150 S. E. 385, Cody v. John Hancock 
Mut. Life Ins. Co., 111 W. Va. 518, 163 S. E. 4, 86 A. L. R. 354, and Hayes v. 
Prudential Ins. Co. (W. Va.) 171 S. E. 824, the question is usually one for the 
jury. The cases hereinbefore referred to, cited by plaintiff in error, are cases 
that presented plain failure of proof on some material aspect of the plaintiff’s 
case and did not turn entirely upon the nature of the injury. On the other 
hand, the case of Indiana Life Endowment Co. v. Reed, 54 Ind. App. 450, 103 
N. E. 77, contains a useful discussion of total disability cases permitted to go 
to the jury. In that case, the plaintiff, a farmer and miner, lost one hand at 
the wrist, and, although on appeal it was decided in favor of the plaintiff in 
error, defendant below, the court concluded that, on the matter of total disability, 
plaintiff was entitled to go to the jury; the decision resting upon other grounds. 
In the case of Brotherhood, etc., v. Aday, 97 Ark. 425, 134 S. W. 928, 34 L. R. A. 
(N. S.) 126, the court held that the paralysis of one hand of a railway fireman 
under the proof as to his capacity to earn a living entitled him to go to the jury. 
In Switchmen’s Union, etc., v. Colehouse, 131 Ill. App. 349, affirmed in 227 Ill. 
561, 81 N. E. 696, the court held that, under the circumstances shown, the loss 
of one eye entitled the plaintiff to go to the jury on the question of total 
disability as to his insured occupation. In Dunlap y. Brotherhood of Railroad 
Trainmen, 206 Ill. App. 209, it was held that injuries to the toes and foot could 
constitute a total disability under the circumstances of the case, and the same 
principle was applied in Convery v. Brotherhood, etc., 190 Ill. App. 479. The 
Supreme Court of Illinois afterward denied a certiorari. Cases of the same 
veneral nature in large number have been examined, but need not be here 
referred to. An examination of all the cases demonstrates the impossibility 
of formulating any general principle that will govern in this class of cases. 

In the lines of cases following the liberal rule there seems to be no substan- 
tial precedent for a finding by the court for the defendant based solely upon 
the nature of the injury. The rule seems to be that total disability is a question 
of fact to be determined by the jury from the nature of the injury, its physical 
effects upon the plaintiff, and the result as reflected in the plaintiff's earning 
power, tested by the plaintiff's capacity to earn a living before and after the 
injury and the employments that the jury might believe, from the proof, to be 
reasonably open to the plaintiff in the condition resulting from the injury. 
Under the evidence in this case, we do not believe that the trial court would 
have been justified in holding as a matter of law that the plaintiff had failed 
to make a case entitling her to go to the jury. Her credibility, of course, 
was for the jury to determine. 

The foregoing discussion disposes of defendant’s instructions Nos. 1 and 6. 
Defendant’s instruction No. 4 was refused because covered by No. 3. This is 
assigned as error. Instruction No. 4 is as follows: “The Court instructs the 
jury that before the plaintiff can recover, she must prove by a preponderance 
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of the evidence that while she was in the employment of The Fletcher Enamel 
Company she became totally disabled, and that as a result of such disability, 
she has been continuously prevented thereby from performing any and every 
duty pertaining to her occupation, and presumably during lifetime will be pre- 
vented from pursuing any occupation for wages or profit.” No. 3 tells the jury 
that they must ‘find for the defendant if they believe plaintiff is now capable of 
pursuing any occupation, or presumably during her life-time will be capable 
of pursuing any occupation, for wages or profit. This would require an affirma- 
tive showing to the jury that the plaintiff could follow an occupation in order 
for the defendant to be entitled to a verdict in its favor. This is a higher test 
than the policy requires. Under the policy the affirmative showing must be that 
she presumably during life will be prevented from pursuing any occupation for 
wages or profit. This is a part of plaintiff's proof, and that proof may be 
defeated without showing that she presumably will be able to follow a gainful 
occupation. It is her duty to establish a presumption that she will not be. It 
is not necessary for the defendant to show that presumably she will be. With 
these distinctions in mind, while defendant’s instruction No. 3 is not incorrect, 
yet it does not cover the theory of defense stated in defendant’s instruction No 
4. However, in order to recover, it is not necessary that plaintiff be prevented 
from performing any and every duty pertaining to her employment as stated in 
the instruction, and for that reason the court correctly refused defendant's 
instruction No. 4. 

[3] There is, however, a much more serious question involved. The defend- 
ant below, plaintiff in error, complains of the giving of plaintiff’s instruction No. 
1. This instruction tells the jury: “The jury is further instructed that if you 
believe from a preponderance of all the evidence that on or about the 7th day 
of February, 1933, the plaintiff became substantially incapable of performing 
the material and essential duties necessary to the practical prosecution of her 
employment, or any other occupation for wages or profit for which from the 
evidence you believe she is reasonably qualified, * * * ” that then the jury may 
find for the plaintiff. It will be noted that the jury is instructed that they 
may find for the plaintiff if the injury has disqualified her from following her 
own employment or any other occupation, stating the proposition in the dis- 
junctive. The policy states it in the conjunctive, requiring that she be dis- 
qualified from following her own occupation and “presumably will during his 
(her) lifetime be prevented from pursuing any occupation for wages or profit.” 
This instruction would make it possible for the jury to find for the plaintiff if 
she was incapable, from the injury, of following the occupation she was engaged 
in at the time of injury. In order to recover under the terms of the policy, she 
must be disqualified from following her own occupation and any other occu- 
pation. We therefore believe that the instruction is clearly misleading, and, 
since it is binding, is fatal to plaintiff below. 

The judgment of the circuit court of Kanawha county is reversed, the verdict 
set aside, and the case remanded for a new trial. 

Reversed and remanded 
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REEDER v. TWIN CITY FIRE INS. CO. No. 2012 
District Court, §. D. Florida. Dec. 12, 1933. 
5 Federal Supplement 805. 
. INSURANCE. 

Standard mortgagee clause attached to tornado policy held to constitute 
independent contract between mortgagee and insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE. 

Insured’s failure to render proof of loss under tornado policy within 60 days 
held not to defeat mortgagee’s right under standard mortgagee clause. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE. 

Appraisement attempted between insurer and insured under tornado policy 
could not affect mortgagee’s rights under standard mortgagee clause. 

(For other cases, see Insurance, Dec. Dig. § 575.) 

4. INSURANCE. 

Insured’s failure, under tornado policy, to repair property damaged because 
that right was denied by insurer on ground of failure to furnish proof of loss 
could not affect mortgagee’s rights under standard mortgagee clause. 

(For other cases, see insurance, Dec. Dig. § 505.) 

Action by C. H. Reeder, as trustee, against the Twin City Fire Insurance 
Company, a corporation, wherein plaintiff demurred to defendant's pleas 

Demurrers sustained. 

Patterson & Knight, of Miami, Fla., for plaintiff. 

Batchelor & Rinehart, of Miami, Fla., for defendant. 

Rirrer, District Judge. 

Defendant’s amended first plea alleges the failure on the part of the insured 
and plaintiff, who is the mortgagee in the premises, to furnish proof of loss 
within sixty days, as prescribed. The policy provides, under the heading of 
requirements in case of loss, as follows: 

“The insured shall, within sixty days after the windstorm, cyclone or tor- 
nado, unless such time is extended in writing by this company, render to this 
company a proof of loss, signed and sworn to by the insured, stating the 
knowledge and belief of the insured as to the following,” etc. 

It is admitted that the insured made no such proof of loss, nor did the 
plaintiff. Attached to the policy is the New York standard form of mortgagee 
clause, which provides: 

“Loss or dé image, if any, under this policy, shall be payable to C. H. Reeder, 
as Trustee, mortgagee (or trustee), as interest may appear, and this insurance, 
as to the interest of the mortgagee (or trustee) only therein, shall not be 
invalidated by any act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of 
sale relating to the property, nor by any change in the title or ownership of the 
property, nor by the occupation of the premises for purposes more hazardous 
than are permitted by this policy; Provided, That in case the mortgagor or 
owner shall neglect to pay any premium due under this policy, the mortgagee 
(or trustee) shall, on demand, pay the same. 

“Provided also, That the mortgagee (or trustee) shall notify this Company 
of any change of ownership or occupancy or increase of hazard which shall 
come to the knowledge of said mortgagee (or trustee) and, unless permitted by 
this policy, it shall be noted thereon, and the mortgagee (or trustee) shall, on 
demand, pay the premium for such increased hazard for the term of the use 
thereof; otherwise this policy shall be null and void.” 

[1, 2] This constitutes a separate and independent contract between the 
mortgagee and the insurance company. The leading case oe this, is 
that of Syndicate Insurance Co. v. Bohn (C. C. A.) 65 F. 165, 27 L. A. 614. 
This case has been so often cited as an authority that no other aoaen need 
be made in support of the doctrine. It fixes both the state and federal rule. 
Queen Insurance Company v. People’s Union Sav. Bank (C. C. A.) 50 F.(2d) 63. 





164 The Insurance Taw Journal, Vol. 83 [July, 1934 


Only the provisions of this standard form can affect the rights of the 
mortgagee in reference to the insurance company’s liability on the policy. It 
is clear that there are oniy two obligations imposed on the mortgagee, first 
that he must on demand pay the premium due when the mortgagee neglects to 
do so, and, second, shali notify the company of a change of ownership or 
occupancy or increase of hazard and on demand pay any increased premium by 
reason of increased hazard, the second being based upon the facts “which shall 
come to the knowledge of said mortgagee,” otherwise the policy “shall not be 
invalidated by any act o1 neglect of the mortgagor or owner of the within 
described property.’ 

The policy makes it the specific duty of the insured to furnish proof of loss 
within the sixty-day period, as aforesaid. This is a personal obligation. No 
such provision is found within the mortgagee’s contract. It is immaterial 
whether the obligation is one occurring subsequent to the loss. I can see no 
distinction between the duties of the insured before or after the loss as far as 
the terms being imposed upon the mortgagee under his contract. If the terms 
of the contract, namely, “shall not be invalidated by any act or neglect of the 
mortgagor or owner” mean anything at all, they mean whatever act or neglect 
may be chargeable to the mortgagor and when the policy clearly imposes the 
proof of loss obligation on the insured or mortgagor, it must be logical reason 
within the terms of the expression aforesaid. There is good reason for the 
mortgagee’s exemption in this respect. The detailed information required by 
the provision under the policy is peculiarly within the knowledge of the insured. 
There is no duty imposed upon the mortgagee to constantly keep in touch with 
the property or the mortgagor’s obligations, to see that there is a compliance 
with the policy terms. 

Counsel have furnished me with but one case dealing with the situation here 
presented and I think that case is good law. Germania Fire Ins. Co. v. Barbara 
Bally, 19 Ariz. 580, 173 P. 1052, 1 A. L. R. 488. 

[3] The amended second plea sets up an appraisement attempted between 
the insurance company and the insured, the mortgagor. By the same reasoning, 
that cannot be made binding upon the mortgagee. 

[4] The additional fiith plea sets up the failure of the insured mortagor 
to repair the property damage because that right was denied by the insurance 
company on the ground of failure to furnish proof of loss. By the same reason- 
ing, that plea is no defense to this cause of action. 


JELIN v. HOME INS. CO. 
District Court, D. New Jersey. Jan. 16, 1934. 
5 Federal Supplement 908. 
1. INSURANCE. 


“Vacant” and “unoccupied,” as used in rider modifying fire policy, held not 
synonymous, unoccupied being limited to its narrower significance of human 
activity. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

2. INSURANCE. 

Presence of broken bedstead in garret of destroyed house held insufficient to 
prevent its being vacant within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

Action by Max J. Jelin against the Home Insurance Company. On motion 
to set aside verdict for plaintiff. 

Verdict set aside. 

Andrew Van Blarcom, of Newark, N. J., and Paul W. Ewing, of New Bruns- 
wick, N. J., for plaintiff. 

Arthur T. Vanderbilt, of Newark, N. J., for defendant. 

Criark, District Judge. 

The present motion is to set aside a verdict for a fire loss on insured 
premises. By concession its decision depends upon the construction of clauses 
in the policy and its modifying rider. The policy clause is the usual “vacant and 
unoccupied” provision. It reads: “This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added hereto, shall be void if a building 
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herein described, whether intended for occupancy by owner or tenant, be or 
become vacant or unoccupied and so remain for ten days.” 

The rider, contained in an indorsement transferring ownership, is in these 
terms: 

“Permission is hereby granted: * * * To remain vacant during any changes 
of tenants, or while awaiting a tenant, not exceeding sixty consecutive days at 
any one time and unoccupied for not exceeding eight consecutive months in 
any one year.” 

This court is not fully instructed in the actuarial principles which govern (or 
should govern) insurance against fire. It has the impression that the state of 
the art in the fire insurance field has not reached the life insurance stage of 
development. The fire insurance companies have apparently concluded that risk 
is increased unless an insured dwelling house is of interest to some human beings. 
Republic County Mut. Fire Ins. Co. v. Johnson, 69 Kan. 146, 76 P. 419, 421, 
105 Am. St. Rep. 157, 2 Ann. Cas. 20; Ohio Farmers’ Ins. Co. v. Vogel (Ind. 
App.) 75 N. E. 849. 

{1] Both the acquisitive and the self-preserving instincts are incentives to 
precaution. One relates to our regard for our lares and penates and the other 
to human life, and hence to habitation by human beings. The accurate description 
of two different instincts requires naturally two different words. The plaintiff's 
contention of synonymous construction would defeat such requirement. 

“Vacant” comes from the Latin, vacare. This latter is the root word, denot- 
ing emptiness. From it derives, for instance, vacate, vacation, vacuum, etc. 
Such emptiness is all-embracing, and must, of course, include all matter, whether 
=— or inanimate. In that sense, a vacant house is one empty of human 
eings. 

“Occupy” (and therefore unoccupied), on the other hand, has a more limited 
and special meaning. It too, derives from the Latin, namely, from ob, to, plus 
capere, take. Its source words denote action, and action is possible only for the 
physiologically animate. The word is used, then, to connote the biological filling 
of space. Thus: “The commanders descended upon Rhode Island and occupied 
it with out resistence.” Lecky, History of England in the 18th Century, c. 14. 

We quote just one sentence to show the contrasting use: “Scores of houses 
were suddenly vacated, lest they should bury their occupants.” Arnold Bennett's 
Riceman Steps, 1.3. 

The courts are in agreement with the lexicographers, and give to “vacant” 
the more general meaning of which it alone is capable and to “unoccupied” its 
narrower significance of human activity. Any other interpretation would, of 
course, convict the draftsman of this standard fire insurance clause of tautology. 
Knowlton v. Patrons’ Androscoggin Fire Ins. Co., 100 Me. 481, 62 A. 289, 291, 
2 L. R. A. (N. S.) 517; Johnson v. Inland Empire Farmers’ Mut. Fire Ins. Co., 
155 Wash. 6, 283 P. 177: Schoeneman v. Hartford Fire Ins. Co. of Hartford, 
Conn., 125 Or. 571, 267 P. 815; Parmeter v. Williamsburgh City Fire Ins. Co., 
48 N. D. 530, 185 N. W. 810, 811; Southern Nat. Ins. Co. v. Cobb (Tex. Civ. 
App.) 180 S. W. 155, 156. Other cases can be found in Words and Phrases, in 
the brief of learned counsel, and no doubt in other places. 

It is unnecessary to spend much time on plaintiff’s quite unsound attempt to 
construe the rider as a double rather than an alternative condition. To maintain 
this interpretation, it is necessary to ignore the nature and purpose of the 
rider and to treat it as if it stood alone as a conditional. clause in the simple 
disjunctive form. The rider enlarges that disjunctive condition by granting 
certain increases of time. The conjunctive is, therefore, the only grammatical 
method of expressing a dual modification, and is not an attempt to set up a 
different (because double) condition. 

[2] There was one broken bedstead in the garret of the destroyed house. 
There was some suggestion that this unit of furniture takes the house out of 
the vacant class. Both the cases and common sense refute such a thought. The 
acquisitive instinct already referred to is the normal and not the miserly one, 
and obviously, therefore, has a de minimis limitation. Broken bedsteads are 
below this minimum. 

The verdict will be set aside. 
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NORTHERN ASSUR. CO., Limited, v. STEWART. 

ATLAS ASSUR. CO., Limited, v. SAME. 7 Div. 245-246. 

Supreme Court of Alabama. March 8, 1934. 
153 Southern Reporter 243. 

1. INSURANCE. 

Husband had interest, which he could insure against tornado, in homestead 
which had been jointly deeded to himself and wife. 

(For other cases, see Insurance, Dec. Dig. § 115[7].) 
2. INSURANCE. 

Tornado insurance taken by one with insurable interest who pays premiums 
out of his own funds is personal indemnity to insured. 


(For other cases, see Insurance, Dec. Dig. § 580[1].) 
3. INSURANCE. 

Where tornado insurer’s general agent was informed that husband and wife 
owned property jointly, and issued policy to husband on absolute title, loss should 
be compensated as if insured had title in fee. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

4. INSURANCE. 

Demurrer to replications alleging that, tornado insurer, by sending adjuster 
with full knowledge of matters relied upon as breach, which adjuster negotiated 
as to loss suffered and treated policy as in full force, waived provision that insurer 
should not be liable for damages from water whether driven by wind or not except 
under certain conditions, held properly overruled. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 

5. INSURANCE. 

In action on tornado policy, testimony of insured’s wife regarding manner 
in which storm affected furniture, and fact that veneering came off, held admis- 
sible 

(For other cases, see Insurance, Dec. Dig. § 658.) 

7. INSURANCE. 

In action on tornado policy, insured’s wife held properly permitted to testify 
regarding value of furniture before and after windstorm. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

8. INSURANCE. : : Sues 

As to household furniture insured against tornado, matter of indemnity 1s 
value of use to owner who suffers from its deprivation. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

Appeal from Circuit Court, Talladega County; R. B. Carr, Judge. 

Snits on policies of insurance by O. J. Stewart against the Northern Assur- 
ance Company, Limited, of London and the Atlas Assurance Company, Limited, 
of London. The cases were consolidated by agreement. From judgments for 
plaintiff, defendants appeal. 

Transferred from Court of Appeals. 

Affirmed as to both appeals. 


Defendant’s (Atlas Company’s) plea 6 is a plea in mitigation of damages 
based upon an exception contained in the policy, as follows: “This Company shall 
not be liable for any loss or damage caused by water or rain, whether driven by 
wind or not, unless the building insured, or containing the property insured, shall 
first sustain an actual damage to the roof or walls of the same, caused by the 
direct force of the wind, and shall then be liable only for such damage to the 
interior of the building or the insured property therein as may be caused by water 
or rain entering the building through openings in the roof or walls made by the 
direct action of the wind.” 

The plea concluded with the averment that defendant is to no extent liable 
for so much of the loss and damage claimed in the complaint as is expected by 
the quoted provision of the policy. 

Replications 5 and 6 to plea 6 set up that defendant, with full knowledge of 
the matters and things relied upon as a breach, sent an adjuster to investigate 
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and adjust the loss, and said adjuster, with full knowledge, did make such 
investigation and negotiated with plaintiff as to the loss suffered, causing plain- 
tiff to incur expense and trouble in and about such investigation and adjustment, 
and such adjuster treated the policy as in full force, and thereby waived the 
matters set up in the plea. 

Coleman, Spain, Stewart & Davies and H. H. Grooms, all of Birmingham, 
for appellants. 

Knox, Dixon & Dixon, of Talladega, for appellee. 

GARDNER, Justice. 

In December, 1929, O. J. Stewart and his wife jointly owned and occupied 
as a homestead a house and lot in Sylacauga, Ala., which they insist was damaged 
by the cyclone on March 21, 1932. The Northern Assurance Company, Limited, 
issued a policy of insurance in the name of O. J. Stewart, insuring the house and 
household goods against loss by cyclone and tornado—the house to the extent 
of $1,500 and the furniture $250. And a like policy was issued by Atlas Assur- 
ance Company to O. J. Stewart upon the household goods alone in the sum of 
$750. J. E. Jordan issued and delivered these policies and collected the full 
premium thereon; and the proof tended to show said Jordan was, as to said 
companies, a general agent to the extent of the authority to bind them by waiver 
of conditions and warranties inserted in the policies for the insurer’s benefit. 
Yorkshire Ins. Co. v. Gazis, 219 Ala. 96, 121 So. 84. 

The two suits on these policies were by agreement consolidated, and are here 
so submitted. 


The first consideration relates to the policy on both the house and the furni- 
ture. As to the house, it is without dispute this property was jointly purchased by 
the husband and wife, and the deed so executed. The policy was issued to the 
plaintiff. But testimony on his behalf tended to show that upon the issuance of 
the policy the company’s general agent was specifically informed as to the nature 
of the title, and the question asked said agent (the policy as prepared being in 
his name only) whether or not such joint ownership would make any difference, 
and plaintiff was assured that it would not. The policy indicates insurance to 
plaintiff as for an absolute title and not a partial interest; the premium being 
charged and collected, on that basis. Plaintiff not only was joint owner of the 
property with his wife, but he had a further interest, in that it constituted the 
homestead jointly occupied by them, and by the weight of authority this of 
itself suffices as an insurable interest. Basa v. Pierz Farmers Mutual Fire Ins. 
Co., 178 Minn. 305, 227 N. W. 39, 68 A. L. R. 359, the first headnote of which 
reads as follows: “A husband has an insurable interest in a homestead title to 
which is held by his wife with whom he is living.” The authorities cited in the 
note (68 A. L. R. page 366) as well as those noted in 26 Corpus Juris, 36, sustain 
this vew, and it is likewise in harmony with the underlying principle of American 
Eq. Assurance Co. v. Powderly Coal & Lbr. Co., 225 Ala. 208, 142 So. 37. No lack 
of insurable interest, therefore, stands in the way of plaintiff’s recovery. 

[2] This court has also adopted the majority view that “insurance taken by 
one with an insurable interest in the property, who pays the premiums thereon 
out of his own funds, is a personal indemnity to the insured.” Westchester Fire 
Ins. Co. v. Green, 223 Ala. 121, 134 So. 881, 884. 

[3] Plaintiff’s complaint, as well as replications and his proof adduced there- 
under, are to the effect that defendant’s general agent was truly informed as to 
the nature of the title, and placed the insurance as upon an absolute title, demanded 
and received the premium based upon such ownership, and our cases hold that 
under these circumstances both reason and authority demand that the loss be com- 
pensated as if insured held a title in fee. Westchester Fire Ins. Co. v. Green, 
supra; Am. Eq. Assur. Co. v. Powderly Coal & Lbr. Co., supra; Yorkshire Ins. 
Co. v. Gazis, 219 Ala. 96, 121 So. 84; National Fire Ins. Co. v. Tenn. Land Co., 
224 Ala. 113, 139 So. 227. 


These authorities, together with New Brunswick Fire Ins. Co. v. Nichols, 
210 Ala. 63, 97 So. 82, and Georgia Home Ins. Co. v. Allen, 119 Ala. 436, 24 So. 
399, fully answer, we think, all questions presented as to the pleadings as well 
as the insistence for error in the refusal of the @ffirmative charge requested by 
defendant, or charges limited to a recovery of nominal damages, or to any frac- 
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tional interest only as to the house. We consider these general observations 
sufficient without a detailed consideration of the several matters presented by the 
assignments. 

The evidence was in conflict, and the issues of fact were submitted to the 
jury for determination, with proper instructions from the trial court. 

The matters of objection to evidence (assignments of error 24, 26, 30, 31, 32, 
and 33), in the light of the testimony of the witness Prickett and Mrs. Dykes, 
in connection with the appropriate rule of law (Sussex Fire Ins. Co. v. Barton, 
225 Ala. 570, 144 So. 439), so clearly present no error to reverse as to call for 
no discussion. 

The witness Jordan testified as to the damages to the house that he saw, and 
only part he thought might have been damaged by the cyclone. We are therefore 
of the opinion defendant received the full benefit of the question, ruling on which 
constitutes assignment 35, and consideration thereof otherwise is unnecessary, 
though we are inclined to the view the question was too broad in its scope and 
lacking in sufficient proof as a predicate in its support. 

We have stated our conclusion that plaintiff had an insurable interest (aside 
from his joint ownership) in the house as a homestead occupied by himself and 
wife. 

Plea 9 is based upon a contrary conception of the law, and is unsupported, 
therefore, by the proof. The excerpt from the oral charge (assignment 36) 
presents no error to reverse. 

Aside from any question of law presented, consideration of which is here 
rendered unnecessary (Commercial Fire Ins. Co. v. Allen, 80 Ala. 571, 1 So. 
202; Phoenix Ins. Co. v. Copeland, 86 Ala. 551, 6 So. 143, 4 L. R. A. 848; Sussex 
Fire Ins. Co. v. Barton, 225 Ala. 570, 144 So. 439; McAnarney v. Newark Fire 
Ins. Co., 247 N. Y. 176, 159 N. E. 902, 56 A. L. R. 1149, and note), the argument 
as to assignment 37 appears to be rested largely upon the assumption there was 
no proof on plaintiff’s part of the cost of replacement that would justify the 
damages awarded for the house. But this argument overlooks the testimony 
of the witness Prickett, qualified as an expert builder and carpenter, who examined 
the house after the storm, and was familiar with the house prior thereto. His 
estimate of the value before and after the cyclone discloses a difference in full 
support of the amount of the jury’s verdict. But, in addition to this, witness 
further states: “I don’t think you could plumb the house and straighten it up 
without taking it down,” and that in his opinion the cost to build a house “of 
the same construction and material, $3,000.00.” 

The contention of defendant that this house was not damaged by the cyclone, 
or, if so, the amount of damage was nominal, or at least a small sum, has been 
carefully considered in the light of all the proof. But both questions were clearly 
for the jury’s determination, and we are of the opinion the evidence was ample 
to support the verdict, and the motion for a new trial was properly denied. 

The foregoing observations are upon assignments of error in the case of 


Northern Assurance Company, Limited, v. O. J. Stewart. We find nothing call- 
ing for a reversal of the judgment rendered. 


_As to the case of Atlas Assurance Company, Limited, v. O. J. Stewart, the 
plaintiff was undisputedly the sole owner of the household furniture covered 
by the policy, and questions relating to ownership are not of course presented. 


[4] We are of the opinion there was no error in overruling the demurrer to 
replications 5 and 6 to plea 6. Georgia Home Ins. Co. v. Allen, 119 Ala. 436, 24 
So. 399; Southern States Ins. Co. v. Kronenberg, 199 Ala. 164, 74 So. 63; Penn. 


Ins. Co. v. Draper, 187 Ala. 103, 65 So. 923; Ins. Co. of N. Am. v. Williams, 200 
Ala. 681, 77 So. 159. 


[5-7] There was no error in permitting plaintiff’s wife to testify in what 
manner the storm affected the furniture (rain and dirt) and the fact the veneer- 
ing came off. Nor was there error in permitting this witness to correct her former 
testimony as to the amount of damages. She was also properly permitted to 
testify as to the value of the furniture before and after the storm. Sussex Fire 
Ins. Co. v. Barton, Supra; Alabama Power Co. v. Allen, 218 Ala. 416, 118 So. 
662; Parker v. Taylor, 220 Ala 68, 124 So. 199. 

[8] We are also of the opinion there was some evidence as to repair or 





Fire| Brogoitti et al. v. Walter et al. 169 


replacement value of the furniture, as the jury could reasonably infer from 
the testimony of Mrs. Stewart on cross-examination (Transcript, p. 149) that the 
original claim for only $93 was based upon the estimate of repairs. Moreover, 
as to the household furniture, it is held on good authority that the matter of 
indemnity is the value of the use to the owner who suffers from their deprivation. 
McAnarney v. Newark Fire Ins. Co., supra. 

Charge D was in effect the affirmative charge as to any recovery for damage 
to the furniture. A jury question was presented, and this charge properly refused. 

We find no error to reverse in the Atlas Assurance Company, Limited, case. 


It results, therefore, that the judgment as to both cases should be affirmed. 
It is so ordered. 


Attirmed. 
Anderson, C. J., and Bouldin and Foster, JJ., concur. 


BROGOITTI et al. v. WALTER et al. No. 3344. 
Supreme Court of Arizona. March 21, 1934. 

30 Pacific Reporter (2d) 835. 

1. INSURANCE. 

Contract of fire insurance is, in effect, contract to indemnify owner against 
loss, and does not attach to or run with land. 

(For other cases, see Insurance, Dec. Dig. § 215.) 

2. INSURANCE. ie 

Contract of fire insurance cannot be assigned so as to give insured’s assignee 
any rights thereunder as against insurer without latter’s consent. 

(For other cases, see Insurance, Dec. Dig. § 207[1]}.) 

3 INSURANCE. Po ; : 

Where insurer under fire insurance policy never consented to transfer. of 
property to remote grantee and had not accepted latter as insured, fire policy 
held void as against remote grantee. 

_ Fire insurance policy contained provision rendering entire policy 
void, unless otherwise provided by written agreement added to policy, 

if any change, other than by death of insured, should take place in the 

interest, title, or possession of the subject of the insurance. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

4. INSURANCE. 

Under standard mortgage clause contained in fire insurance policy, con- 
veyance of insured property without insurer’s consent, thereby avoiding policy 
as to grantee, held not to defeat mortgagee’s interest. 

Standard mortgage clause contained in fire policy provided that 
the insurance, as to the interest of the mortgagee only, shall not be 
invalidated by any act or neglect of the mortgagor, or owner of the 
property, nor by any change in the title or ownership of the property. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5 INSURANCE. 


Where fire policy was void as against remote grantee of insured property 
because insurer’s written consent to transfer was not given, but insurer paid 
loss to mortgagee who was protected under standard mortgage clause, remote 


yrantee, upon insurer's foreclosure of mortgage under subrogation clause, held 


not entitled to credit upon mortgage debt for proceeds of insurance. 
(For other cases, see Insurance, Dec. Dig. § 606[2].) 
Appeal from Superior Court, Maricopa County; J. C. Niles, Judge. 
Action by Hortense M. Walter and another against C. C. Brogoitti and 
another. From a judgment in favor of the plaintiffs, the defendants appeal. 
Affirmed. 
Benton Dick and Stanley A. Jerman, both of Phoenix, for appellants. 
Walter J. Thalhcimer, of Phoenix, for appellee Hortense M. Walter. 
Frazier & Perry, of Phuenix, for appellee Pacific American Fire Ins. Co. 
Lockwoop, Judge. a f 
This is an action by Hortense M. Walter and Pacific American Fire Insur- 
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ance Company, a corporation, the latter hereinafter called the insurance com- 
pany, to foreclose a mortzage on certain real estate in Maricopa county, owned 
at the time the action was begun by C. C. Brogoitti and Eva A. Brogoitti, here- 
inafter called defendants. Judgment went in favor of plaintiffs, and the case 
was appealed to this court. It comes before us on an agreed statement of facts, 
and the only question is as to the application of the law to these facts. So far 
as is necessary for a determination of the case, they may be stated as follows: 

On March 18, 1929, Marie Weatherford, a minor, was the owner of the 
property in question. On, that day her guardian, J. M. Weatherford, pursuant 
to an order of the superior court, borrowed $1,500 from plaintiff Walter, and 
gave to her a promissory note in that amount, secured by a mortgage on the 
real estate. Thereafter, and on October 17, 1930, the guardian took out a policy 
of fire insurance covering a house on the premises with the insurance company, 
which contained the following provisions: 

“This entire policy shall be void, unless otherwise provided by agreement 
in writing added hereto, 

‘“* * * (d) If any change, other than by the death of an insured, take place 
in the interest, title or possession of the subject of insurance (except change of 
occupants without increase of hazard) * * *” 

There was also attached to said policy a standard mortgagee clause, in the 
iorm provided by the law of Arizona, which contained the following provisions: 

“Subject to and in consideration of the terms, covenants and conditions set 
forth in this rider this insurance, as to the interest of the mortgagee only therein, 
shall not be invalidated by any act or neglect of the mortgagor or owner of the 
within described property, nor by any foreclosure or other proceedings, or notice 
of sale relating to said property, nor by any change in the title or ownership of 
said property, nor by the occupation of the premises for purposes more hazar- 
dous than are permitted by this policy. * * * 

“6. Whenever this Company shall pay any mortgagee (trustee or beneficiary 
under deed of trust) hereinabove named any sum for loss or damage under this 

licy, and shall claim that, as to the mortgagor, trustor or owner, no liability 
therefor existed, this Company shall, to the extent of such payment, be there- 
upon legally subrogated to all the rights of the party to whom such payment 
shall be made, under all security of every kind for the debt secured by such 
mortgage or deed of trust, and such mortgage, (or trustee or beneficiary under 
deed of trust) shall, upon such payment, execute to this Company articles of sub- 
rogation evidencing the same. The Company may also, at its option, in such case, 
pay to such mortgagee, (or trustee or beneficiary under deed of trust) the whole 
principal due or to grow due on such mortgage or deed of trust, with interest, 
and shall thereupon receive a full assignment and transfer of such mortgage or 
deed of trust and all such other security; but no subrogation shall impair the 
right of the mortgagee, (or trustee or beneficiary under deed of trust) to recover 
the full amount of the claim of such mortgagee (or trustee or beneficiary under 
deed of trust).” 

On March 9, 1931, Marie Weatherford, being then of age, conveyed the real 
estate to J. D. Weatherford, subject to the mortgage above mentioned, and on 
March 20th he conveyed it to L. W. Drake. Three days later the policy was 
assigned by Weatherford to Drake, and the assignment was approved by the 
insurance company, subject to all the provisions of the original policy. On May 
lst Drake conveyed the property to the defendants, subject to the mortgage, and 
they paid to him, in addition to the agreed purchase price, $24.58, being the pro 
rata amount of the premium on the fire insurance policy referred to. This amount 
was not paid to the insurance company, and the policy of insurance was not for- 
mally assigned by Drake to defendants, nor were the plaintiffs notified of the 
change in ownership of the realty until after the fire, nor did the insurance com- 
pany ever approve of or consent to the policy being transferred to defendants. 

On July 25th the dwelling house on the premises was destroved by fire. The 
plaintiffs determined between themselves that the reasonable value of the house 
was $1,320, which sum the insurance company paid to Walter, and demanded of 
her that she deliver to it articles of subrogation of a proportionate interest in the 
mortgage, in accordance with the terms of subdivision 6 of the mortgagee clause 
above set forth, which she did. Thereafter the defendants tendered to her a sum 
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suficient to pay the amount still due on the mortgage, if the $1,320 were applied 
thereon, which tender, however, was conditioned upon a satisfaction of the mort- 
gage by Walter. The tender was refused. 

[1-3] The question before us is whether, upon this state of facts, the plain- 
tiffs were entitled to foreclose the mortgage for the full $1,500, or whether the 
$1,320 paid by the insurance company to Walter, under the conditions of the 
policy as aforesaid, should have been applied in reduction of the mortgage. It is 
the rule, supported by an overwhelming weight of authorities, that a contract of 
insurance against loss or damage to property, though popularly called an insur- 
ance of the property, is in reality a contract to indemnify the owner against loss, 
and does not attach to or run with the land, if the insurance is upon real property. 
Since these policies are personal contracts and not negotiable instruments, they 
cannot be assigned so as to give any rights thereunder as against the insurer 
without the consent of the latter. The effect of this is that, in the absence of an 
agreement or statute to the contrary, so long as the original insured retains an 
interest in the property, he may recover upon the policy in case of loss, to an 
amount not exceeding the value of that interest, but that, if he parts with all his 
interest therein, the policy is at an end, and the transferee of the property, even 
though the policy be assigned to him, has no rights thereunder, except upon the 
consent of all of the parties, the assignor, the assignee, and the insurer. This 
rule is reasonable, for the risk assumed by the insurer depends to a great extent 
upon the moral character and the circumstances of the insured, and the former 
has a right to know with whom it is contracting, and no new party can be thrust 
upon it without its consent. 1 Cooley’s Briefs on Insurance (2d Ed.) p. 116; 6 
Couch, Cyc. Ins. Law, pp. 5138, 5139; Richards, Law of Insurance (4th Ed.) p. 
70; 26 C. J. 18, and cases cited. Such being the law, it is obvious that the insur- 
ance company never had any contractual relations with the defendants, or either 

f them. Its contract was originally with Weatherford, as guardian, and later, 
by written indorsement, it accepted Drake as the insured, but never accepted 
defendants as such. Not only this is true, but the policy itself, except so far as 
the rights of the mortgagee were concerned, by its terms became void upon the 
sale by Drake to defendants, for it was provided therein that it should be void 
‘if any change other than by the death of insured take place in the interest, title 
or possession of the subject of insurance (except change of occupants without 
ncrease of hazard).” The sale by Drake to defendants was obviously a com- 
plete change in the interest, title, and possession of the subject of insurance. 
Arizona Fire Insurance Co. v. Dillingham, 23 Ariz. 508, 205 P. 589. 


[4] It did not, however, defeat the interest of Walter in the policy, for the 
mortgagee clause attached thereto expressly provided that no act or neglect of 
the mortgagor or owner of the property should affect the interest of the 
mortgagee. Germania Fire Ins. Co. v. Bally, 19 Ariz. 580, 173 P. 1052, 1 A. L. 
_R. 488; Fidelity-Phoenix Fire Ins. Co. v. Garrison, 39 Ariz. 277, 6 P.(2d) 47. 

[5, 6] When the fire occurred then, we find that the policy, as a matter of 
law, was void as to all persons except Walter. Such being the case, the defend- 
ants, having no interest therein, were not entitled to have the amount of the 
nsurance’ credited upon the mortgage, and by the terms of the policy, when the 
insurance company paid Walter, whose rights were still in force, the $1,320 which 
it was agreed the destroyed property was worth, it was entitled to be subrogated 

» her rights in the mortgage to the extent of its payment on the policy. 

t is the contention of defendants that the case of Commercial Credit Co. v. 
Eisenhour, 28 Ariz. 112, 236 P. 126, 128, 41 A. L. R. 1274, is decisive in their 
favor, and they quote therefrom as follows: 

“In a conditional contract of sale with reserved title in the vendor, we think 
situation is analogous to that of mortgagor and mortgagee, and governed by 


tl 


it 
he same rules so far as questions of insurance are concerned. 26 C. J. p. 457. 
] r 


“Now, where the policy was taken out at the mortgagor’s expense to better 
secure the payment of the debt, the insurer, in case of loss by fire, is not subro- 
gated to the rights of the mortgagee as against the mortgagor, but the amount 
paid on the policy operates pro tanto as payment of the debt. Pendleton v. 
Elliott, 67 Mich. 496, 35 N. W. 97; Fire Association v. Patton, 15 N. M. 304, 107 
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P. 679, 27 L. R. A. (N. §.) 426; Kernochan v. Insurance Co. 17 N. 
Cone v. Insurance Co., 60 N. Y. 619. 

“Such being the case, we think it only logical that, when the loss has already 
occurred, even though the policy shows the mortgagee as the insured party, it 
may not by surrendering and canceling policy deprive the mortgagor of his vested 
right to have the proceeds of the policy applied in payment of the debt. * * * 

We reaffirm the rule of law therein stated, but we think it has no application 
to a case like this. In that case the defendant sold an automobile under the usual 
conditional sales contract to one De La Mothe. At the time of the sale, in order 
to protect the interests of all the parties concerned, the latter took out a fire 
insurance policy on the auto, paying the premium therefor, but naming the defend- 
ant as the insured. The insurance agent who issued the policy represented the 
seller of the car, the insurance company, and the purchaser in the transaction, 
and knew all the facts in regard thereto. The company therefore knew that the 
policy was taken out by the purchaser and the premium paid by him for his 
protection. There is nothing to show that in this policy there were any such 
provisions as appear in the one in question, nor was their effect discussed in any 
manner. We stated that the situation was analogous to that of mortgagor and 
mortgagee; De Le Mothe being in effect the mortgagor, and the defendant the 
mortgagee. De La Mathe had not sold his interest in the property, and there is 
no contention that his rights therein had ceased, or that the policy was not in 
full force and effect toward all the parties originally interested. In the present 
case the mortgagor had parted with his interest in the property, and the policy 
by its terms was void as to him. He therefore had no rights therein of any 
nature. So long as the mortgagor does not violate the terms of his policy, 
his rights cannot be defeated through subrogation of the insurer, but, when he 
has lost all right in the property, and when the policy has been terminated, so 
far as he or his assignees are concerned, by his act, there is nothing to prevent the 
express terms of the policy in regard to subrogation taking effect, and such was 
the situation under the facts in the present case. The tender made by defendants, 
being conditional, is no defense. Pleasant v. Arizona Storage & Distributing 
Co., 34 Ariz. 68, 267 P. 794; Somerton State Bank v. Maxey, 22 Ariz. 365, 197 
P9302, 14 AS LR. 17, 

It is unfortunate for defendants that they did not have the insurance policy 
in question properly assigned to them by Drake and the assignment approved by 
‘the insurance company, but the law unquestionably is that, because of the absence 
of such an assignment and approval, they are not entitled to have the proceeds 


of the insurance policy credited on the mortgage. The judgment of the superior 
court of Maricopa county is affirmed. 


Ross, C. J., and McAlister, J., concur. 


Y. 428; 


GREEN vy. PHG:NIX INS. CO. OF HARTFORD, CONN. No. 42320 
Supreme Court of Iowa. March 6, 1934. 
253 Norwestern Reporter 36. 
4. INSURANCE. se Sone 
Only remedy of insured, if conditions he claimed should not be in fire 
insurance policy were not waived, was reformation of policy by action in equity 
(For other cases, see Insurance, Dec. Dig. § 143[1].) 
6. INSURANCE. ; ' 
Insured, notifying insurer’s agent of loss immediately after fire, asking him 
to notify company, which he did, and bringing action on policy as soon as notified 
by agent that insurer denied liability and within 60 days after loss, held entitled 
to recover amount of loss from insurer, though he failed to furnish notice and 
proof of loss within 60 days, as provided by policy. 
(For other cases, see Insurance, Dec. Dig. § 559{1].) 
7. INSURANCE. ae - 
Insurer’s denial of liability under fire policy waives provision requiring notice 
and proof of loss or defects therein. 
(For other cases, see Insurance, Dec. Dig. § 559[1].) 
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¢. INSURANCE. 

Insurance company is not bound by its soliciting agent’s knowledge of insured’s 
intention to violate conditions of policy. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

9, INSURANCE. . my 

Insurer’s soliciting agent has no authority as such to write insurance contract 
or waive stipulations in policy as to insured’s intention to violate terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

10. INSURANCE. : hoe . 

Insurer was bound by knowledge of its soliciting agent, authorized to prepare 
and forward insurance application, as to conditions imposed by insured respecting 
kind of insurance in requesting issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

12. INSURANCE. : . 

Knowledge of insurer’s agent that insured desired fire policy protecting his 
interest as mortgagee in property regardless of subsequent changes in title being 
imputed to insurer, so as to entitle insured to reformation of policy by eliminating 
condition for avoidance thereof by future transfers of title without insurer’s 


consent, insured was entitled to recover amount of policy, notwithstanding such 
transfer. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 
14. INSURANCE. 
Substituted petition in equity for reformation of fire insurance policy held 
not to set up new cause of action, barred by one-year limitation in policy, though 
filed over year after accrual of cause of action thereon, set up in original petition 
at law. 
Insured’s petition in previous action at law, wherein he recovered judg- 
ment, reversed by Supreme Court for insufficiency of evidence to avoid 
effect of provision sought to be eliminated in reformation suit, alleged 
that policy issued did not contain insured’s contract with insurer and 
based claim for loss sustained on contract which insured claimed should 
have been issued. 
(For other cases, see Insurance, Dec. Dig. § 622[6].) 
Evans and Albert, JJ.. dissenting. 
Appeal from District Court, Adams County; George A. Johnston, Judge. 
Action in equity to reform and enforce collection of policy of fire insurance. 
From a decree and judgment in favor of the plaintiff, the defendant appeals. 
Affirmed. 
See, also, 215 Iowa, 1220, 247 N. W. 660. 
D. Cole McMartin, of Des Moines, for appellant. 
O. M. Slaymaker and R. E. Killmar, both of Osceloa, and E. L. Carroll, of 
Creston, for appellee. 
DoNEGAN, Justice. 


In December, 1929, the plaintiff took a mortgage in the sum of $1,500 on a 
certain lot and dwelling thereon in the town of Prescott, Iowa. In January, 1931, 
payments being in default, plaintiff brought an action to foreclose said mortgage. 
Not knowing the residence of the then owner of the property, plaintiff, through 
his agent and attorney, one Fackler, applied to a soliciting agent of the defendant 
insurance company for insurance to protect his interest as mortgagee. At that 
t'me it was explained to the agent of the defendant company that the plaintiff 
did not know who the real owner of the property was, that it was trading 
property, and that plaintiff desired insurance which would protect him regardless 
of who the owner might be. The agent of the insurance company made out an 
application and forwarded the same to the office of the defendant company at 
Des Moines. In due course of time a policy of insurance was issued and was 
by the local agent of the company delivered to said Fackler, the attorney and 
agent of plaintiff. The foreclosure action proceeded to decree, the property 
was sold at sheriff’s sale and bid in by plaintiff, and a receiver was appointed to 
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take charge of it during the period of redemption. After the appointment of the 
receiver, the dwelling on the property was totally destroyed by fire, and said 
receiver, as plaintiff, brought an action at law to recover $1,800, the full amount 
of the policy. The case was tried to the court and a judgment rendered in 
favor of the plaintiff. From such judgment the defendant appealed, and upon 
such appeal the case was reversed and remanded for new trial. After the remand 
of the case, Jake Stoner, the present plaintiff, was substituted as plaintiff in the 
said action and filed a substituted petition in equity, in which he alleged that 
plaintiff, through his attorney, Fackler, verbally applied to the agent of defendant 
company for a policy of insurance to protect the interest of plaintiff, as 
mortgagee, in said property to the amount of $1,800; that he told said agent that 
the plaintiff wanted such a policy as would protect his rights; that he told 
defendant’s agent that neither plaintiff nor his attorney knew who the owner of 
the premises was, and that the property was trading property and was liable to 
change hands from time to time and might be incumbered by mortgages, and that 
they desired a policy which would cover plaintiff’s interest and would not be 
affected by subsequent changes of title and subsequent mortgages placed thereon; 
that neither the plaintiff not his attorney had knwoledge of the form of policy 
required to protect plaintiff’s rights, and the agent of defendant was so told; that 
the agent of defendant prepared an application which was not signed by plaintiff 
or his attorney, Fackler; that the defendant issued a policy to plaintiff and 
through its agent delivered it to plaintiff’s attorney and agent, Fackler; that 
plaintiff and his attorney and agent, Fackler, believed that this policy protected 
his interest and relied thereon; that, through fraud, accident, and mistake, the 
defendant did not issue to him such policy as he requested; that the policy 
issued did not cover his interest in the event the real estate was conveyed with- 
out the knowledge and consent of the defendant; that neither plaintiff nor his 
attorney knew that the policy as issued was not such a policy as requested; and 
that the fact that it was not such a policy is due to the accident and mistake of 
the plaintiff, and the fraud, accident, and mistake of the defendant. Plaintiff 
asked that the policy issued be reformed so that it would not be affected by 
subsequent conveyances, changes of title, or mortgages placed thereon, and that 
it be so written that it cover plaintiff’s interest in the mortgaged premises so 
that his rights be not affected by changes in title or by subsequent mortgages 
placed against said property, and that he have judgment for $1,800, with interest 
from September 10, 1931. 

Defendant in its answer admitted that an application was made for an insur- 
ance policy in the sum of $1,800, and that such policy was issued, but denied 
generally all the other allegations of plaintiff's petition and pleaded certain 
affirmative defenses. Plaintiff in a reply denied the affirmative defenses set out 
in ‘defendant’s answer. 

The cause was tried to the court as an equitable action, and a decree and 
judgment rendered in favor of the plaintiff. From such decree and judgment the 
defendant appeals. 

[1] 1. It is first contended by the appellant that the appellee, having prosecuted 
the case as an action at law and obtained a judgment therein, made an election, 
and that, such judgment having been reversed by this court and no new issues 
being involved, the plaintiff is estopped from now prosecuting this action in equity 
for a reformation. We have read the cases cited by appellant in support of this 
contention, but, in our opinion, these authorities are not controlling under the facts 
of this case. In Newman v. Covenant Mutual Insurance Association, 76 Iowa, 50, 
40 N. W. 87, 88, 1 L. R. A. 659, 14 Am. St. Rep. 196, an action was first com- 
menced at law and prosecuted to judgment and an appeal taken to this court, 
where it was held that an action at law for the amount named in the policy could 
not be maintained. After the case was remanded, the plaintiff filed an amended 
and substituted petition in equity asking that the insurance company be compelled 
to make and collect an assessment against the members of the association. On 
appeal, this court held that the amendment was permissible and said: “The statute 
of this. state, authorizing the amendment of pleadings, is very comprehensive. 
Code, § 2689. Under this and other sections of the Code it has become the rule 
to allow amendments and to deny the right to the exception. When this cause 
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was remanded to the district court there was the same right of amendment as 
there would have been if it had not been tried. It was one of those cases where 
an amendment to the petition was absolutely necessary. In the opinion of this 
court, the plaintiff should have demanded an assessment upon the membership of 
the association, instead of asking a judgment at law. It was no more than an 
amendment of the prayer of the petition. If the claim was an honest one, and 
the defendant refused to make an assessment to pay it, there was a breach of the 
contract for which it was liable. The plaintiff sought a recovery upon the policy. 
He set out in his petition and amendments thereto, before the first trial, every fact 
necessary to show that he was entitled to relief in some form. He made the 
mistake of demanding a judgment for the amount, when he should have demanded 
that an assessment be made. If the objection to his petition had been made 
before the trial it was his right to have his cause changed into the proper pro- 
ceeding, and to amend the prayer of his petition accordingly. The error in 
claiming a judgment did not abate the action.” 


[2] This action was originally brought at law, and the appeal to this court 
was from the judgment in such law action. It is well-established law that, after 
the remand of a law action by this court, amendments may be permitted by the 
trial court and evidence taken as to matters which have not been adjudicated. 
Kuhns v. Wisconsin, I. & N. Ry. Co., 76 Iowa, 67, 40 N. W. 92; Buttman v. 
Christy, 197 Iowa, 661, 198 N. W. 314. 


In Zimmerman v. Robinson & Co., 128 Iowa, 72, 102 N. W. 814, 815, 5 Ann. 
Cas. 960, this court, in considering the rule in regard to election of remedies, said: 
“To the proper application of this rule at least three things are essential: (1) 
There must be in fact two or more concurrent remedies between which the party 
has the right to elect; (2) the remedies thus open to him must be inconsistent; 
and (3) he must, by actually bringing his action, or by some other decisive act, 
with knowledge of the facts, indicate his choice between these inconsistent reme- 
dies. It follows necessarily from this rule that, if the party has in fact only one 
remedy, but in the mistaken belief that he has another attempts to enforce it, the 
doctrine of election is inapplicable, for no choice was ever open to him. Where 
either of two remedies are available, there may be a tactical advantage to be 
gained by pursuing one, rather than the other; but in a legal sense no mistake is 
committed if either be chosen. Where but one remedy exists the unavailing effort 
to enforce another does not constitute an election or estoppel which prevents a 
resort to the proper action. This distinction is upheld by the authorities gen- 
erally, and has often been reiterated by this court.” 

[3] It is apparent from the above citation that, before there can be an elec- 
tion of remedies, there must be two or more remedies between which the party 
has the right to elect, and that such remedies must be inconsistent. As _ stated 
in Redhead Bros. v. Wyoming Cattle Inv. Company, 126 Iowa, 410, 102 N. W. 144, 
145: “An election exists only where two or more inconsistent remedies are open to 
the party and he is at liberty to pursue any one of them. It cannot exist between con- 
sistent and concurrent remedies, or between a rightful remedy and one which the 
party may mistakenly suppose to be applicable.” See, also, Kuhns v. Wisconsin, 
I. & N. Ry. Co., 76 Iowa, 67, 40 N. W. 92; Lemon v. Sigourney Savings Bank, 
131 Iowa, 79, 108 N. W. 104; Fisk v. City of Keokuk, 144 Iowa, 187, 122 N. W. 
896: Reinertson vy. Struthers, 201 Iowa, 1186, 207 N. W. 247; Pickler v. Lanphere, 
209 Iowa, 910, 227 N. W. 526. 

[4, 5] In the case at bar the original petition at law contained allegations in 
regard to the statements made by appellee through his attorney to the agent of the 
insurance company to the effect that the insurance was desired to cover the interest 
of appellee as mortgagee only, regardless of the title holders or their location, and 
that he did not know the address of the then title holder. These matters were 
more fully stated in the reply to defendant's answer in the law action. It is appar- 
ent from the statements of the original petition and the reply that appellee never 
based his cause of action upon the entire contract of insurance as set out in 
the policy as issued, but that he endeavored to plead and prove a cause of action 
based upon the policy as modified by the statements made to appellant’s agent 
when the insurance was purchased. He attempted to do this by alleging that the 
provisions of the policy in regard to transfers of title were waived by the appellant, 
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because they were contrary to the instructions given to the appellant’s agent as to 
the character of insurance appellee required. The policy was introduced in evi- 
dence, but, as thus introduced in evidence, it contained the provisions in regard to 
transfers of title, and the evidence was insufficient to support the appellee’s claim 
of a waiver of these provisions. Appellee’s claim at all times has been upon a 
contract of insurance which should not include the provisions against transfers 
of title and other insurance. The policy issued did not contain the contract which 
appellee claimed to have purchased. Even if the conditions of the policy as issued 
could have been obviated under the statements of the original petition in which it 
was claimed that they were waived, such relief would not necessarily be incon- 
sistent with the elimination of such conditions by reformation. If, however, the 
conditions in the policy, which appellee always claimed should not be in it, could 
not be obviated by a claim of waiver, then the appellee was mistaken in thinking 
that the relief which he sought could be obtained in an action at law, and his only 
remedy was by a reformation of the policy as issued by an action in equity. As 
said in Zimmerman v. Robinson & Co., supra; “Where but one remedy exists the 
unavailing effort to enforce another does not constitute an election or estoppel 
which prevents a resort to the proper action.” 


[6, 7] II. Appellant further contends that there can be no recovery in this case 
because the appellee failed to furnish the notice and proofs of loss to defendant 
within sixty days, as provided by the provisions of the policy. Appellee contends, 
and we think the evidence sustains this contention, that immediately after the fire 
he notified the agent of appellant of the loss and asked him to notify the company; 
that said agent did so notify the appellant company; that, in response to such no- 
tice, the appellant company wrote said agent that it denied liability and directed 
him to so notify the appellee; that the agent of the appellant did so notify the ap- 
pellee; and that as soon as he was notified that the company denied liability, and, 
within sixty days from the date of the loss, this action was originally instituted by 
appellee. As said in Richardson v. Farmers’ Mutual Hail Insurance Association, 
214 Iowa, 30 241 N. W. 414, 415: “The rule is well established that a denial by the 
insurer of all liability under the policy will operate as a waiver of the provisions 
requiring notice and proofs of loss, or any defects in notice of proofs.” See, also, 
Travelers’ Ins. Co. v. Farmers’ Mutual Fire Ins. Ass’n, 211 Iowa, 1051, 233 N. W. 
153; Keane v. Century Fire Ins. Co., 150 Iowa, 658, 130 N. W. 724; Washburn- 
Halligan Coffee Co. v. Merchants’ Brick Mut Fire Ins. Co., 110 Iowa, 423, 81 N. W 
707, 80 Am. St. Rep. 311. 


[8-10] III. Appellant contends that there can be no reformation because the 
appellee has failed to show the authority of the appellant’s agent to write contracts 
of insurance or waive stipulations of the policy as to future intentions of the insur- 
ed to violate some of the conditions of the policy. The evidence in this case shows 
that the defendant’s agent, Larson, was a soliciting agent, and there is nothing to 
show that he exercised any powers or had any authority other than is ordinarily 
possessed by such soliciting agents. It is true, as contended by appellant, that an 
insurance Company is not bound by the knowledge of its soliciting agent as to the 
future intentions of an insured in regard to violating any of _ the 
conditions of a policy, and that a soliciting agent, as such, does not 
have authority to write contracts of insurance or to waive stipulations 
in the policy as to future intentions of the insured to violate some 
if its terms. In the case before us, however, we are not concerned with the 
soliciting agent’s knowledge of the future intentions of the insured, nor with his 
power to write insurance contracts or waive stipulations in the policy as to future 
intentions of the insured to violate same. We are here concerned with the re- 
formation of a policy issued by the appellant in response to the request of appellee 
for a specific kind of insurance, and accepted and paid for by the appellee on the 
understanding that it complied with the conditions which he specifically stated must 
be complied with, before the application was made out by appellant’s agent. Lar- 
son, as agent of the appellant, had the right to make out and forward applications 
for insurance. As agent of the appellant, in response to the request of appellee 
for insurance, he undertook to furnish the kind of insurance asked for, and made 
out an application to the appellant which was not read to or signed by appellee or 
his agent and attorney, Fackler. That the application made out by Larson did not 
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call for the kind of insurance requested and paid for by appellee does not change 
the fact that he was the agent of appellant for the purpose of making out applica- 
tions, and that the appellant is bound by his knowledge as to the conditions im- 
posed by appellee in requesting the issuance of insurance to him. In the case of 
Smith v. National Fire Insurance Company, 201 Iowa, 363, 207 N. W. 334, 335, the 
legal title to the insured property was held by a Mrs. Thompson, and the plaintiff 
was the equitable owner. One Fortune, the soliciting agent of the insurance com- 
pany, solicited plaintiff to take out a policy that would protect both the plaintiff 
and Mrs. Thompson, and plaintiff agreed to take a policy that would contain per- 
mission for additional insurance. In holding that the company was bound by this 
condition, and that the plaintiff was entitled to a reformation of the policy, we said: 
“Plaintiff agreed to the taking out of such a policy that should contain permission 
for additional insurance. Fortune knew that such was the policy that plaintiff 
agreed to take. Defendant issued the policy on such solicitation, and received and 
holds the premiums. Whether Fortune failed to communicate the condition im- 
posed to the agent who issued the policy, or whether the agent issuing the policy 
knew of and disregarded the condition is immaterial. The additional insurance 
clause in the form inserted was so inserted by the negligence or fraud of one or 
the other. In either case it became the fraud or negligence of the defendant, and 
it is not material that Fortune was merely a local agent or not a recording agent. 
He was the defendant’s agent through whom the policy was negotiated. The de- 
fendant was chargeable with Fortune’s knowledge.” See, also, Johnson v. Farm- 
ers’ Ins. Co., 184 Iowa, 630, 168 N. W. 264; Erb v. Fidelity Ins. Co., 99 Iowa, 727, 
9 N. W. 261; Fitchner v. Fidelity Mut. Fire Ass’n, 103 Iowa, 276, 72 N. W. 530; 
De Bolt v. German American Ins. Co., 181 Iowa, 671, 165 N. W. 55. 


[11] IV. It is claimed that the evidence in this case is not of that clear, satis- 
factory, and convincing nature necessary to entitle the appellee to the reformation 
asked for in his petition. In his substituted petition and amendment thereto, ap- 
pellee alleged, and we think the evidence sufficient to establish, that appellee through 
his attorney and agent, Fackler, went to the office of Larson, who was a soliciting 
agent for the appellant, for the purpose of procuring insurance to protect the ap- 
pellee’s interest as mortgagee in the property on which he held a mortgage; that 
neither appellee nor his attorney were familiar with the different kinds of insurance 
policies or clauses in insurance policies required to accomplish the purpose for 
which the insurance was desired; that Fackler told the agent of appellant that ap- 
pellee held a mortgage against the property and desired to protect his interest and 
his interest alone in such property, and that the property was trading property and 
was apt to change hands at any time; that the record showed the name of the own- 
er to be Bernice Hagaman, but that neither appellee nor Fackler knew the residence 
of said Bernice Hagaman, or whether such a person existed; that appellee desired 
a policy that would not be affected by subsequent changes of title or subsequent 
mortgages; and that they left it with the agent of the appellant to secure such 
policy. The evidence further shows that the agent made out an application which 
was not submitted to or signed by the appellee or Fackler, but was signed by the 
appellant’s agent alone and sent to the appellant company; that said agent made 
out an application for insurance in the name of Bernice Hagaman, as owner, with 
loss payable to appellee as mortgagee as his interest might appear; and that, pur- 
suant to such application, the appellant company issued the policy which it is 
sought to reform in this action. The evidence further shows that the policy was 
delivered to Fackler, the agent and attorney for appellee; that appellee paid the 
Premium to appellant; that appellant retained such premium and has not returned 
or offered to return it to appellee; and that both Fackler and appellee relied upon 
the agent of the insurance company to procure such policy as had been applied for 
and never examined the provisions of the policy which was issued and delivered. 
In Fitchner v. Fidelity Mutual Fire Association, 103 Iowa, 276, 72 N. W. 530, 531, 
which was an action to reform a policy of fire insurance, in affirming a decree for 
reformation of such policy, we said: “Whether a soliciting agent may enter into a 
contract with reference to insurance is not involved in this case. Doughty was 
bound to set out the material facts as stated by Laub in the application, and, 
through a mistake on his part, failed to do so. Under such circumstances, the 
company is estopped from availing itself of the error in the application in order 





178 The Insurance Law Journal, Vol. 83 [July, 1934 


to defeat recovery. Stone v. Insurance Co. [68 Iowa, 737, 28 N. W. 47, 56 Am. 
Rep. 870], supra; Eggleston v. Insurance Co., 65 Iowa, 308, 21 N. W. 652; Rey- 
nolds v. Insurance Co., 80 Iowa, 563, 46 N. F. 659; Key v. Insurance Co., 77 Iowa, 
174, 41 N. W. 614; McComb v. Insurance Co. [83 Iowa, 247, 48 N. W. 1038], supra. 
Here the mistake has been carried into the policy. This the company issued on 
the basis of facts disclosed to the agent, and the conditions as they existed, and of 
which it is presumed to have knowledge. Having accepted and retained the pre- 
mium and issued its policy, it is presumed to have intended to do so with reference 
to existing conditions known to it; and its failure to do so, while it may have re- 
sulted from the mistake of its agent, amounted to a fraud on the plaintiff. That 
equity will grant relief in such cases is not an open question, see Boetcher vy. In- 
surance Co. [47 Iowa, 253], supra; Esch v. Insurance Co., 78 Iowa, 334, N. W. 
229 [16 Am. St. Rep. 443]; Barnes v. Insurance Co. [75 Iowa, 11, 39 N. W. 122, 9 
Am. St. Rep. 450], supra; Jamison y. Insurance Co., 85 Iowa, 229, 52 N. W. 185.” 

In our opinion, the evidence, not only of the appellee and his agent and attor- 
ney, Fackler, but also of Larson, the agent for the appellant, clearly shows that 
the failure to make out the application for the insurance requested by appellee is 
chargeable to appellant’s agent, and, under the rule as stated in Fitchner v. Fidelity 
Mut. Fire Ass’n, supra, the appellee is entitled to the reformation granted by the 
trial court. See, also, Smith v. National Fire Ins. Co., 201 Iowa, 363, 207 N. W. 
334; Norem v. Iowa Implement Mutual Ins. Ass’n, 196 Iowa, 983, 195 N. W. 725; 
Dalton v. Milwaukee Mechanics’ Ins. Co., 126 Iowa, 377, 102 N. W. 120. 

{12] V. Appellant contends that the title to the property covered by the policy 
was transferred contrary to the terms of the policy and without the knowledge or 
consent of the insurance company. As we have already seen, however, the knowl- 
edge of the appellant’s agent as to the conditions to be covered by the policy for 
which the appellee applied is imputed to and is the knowledge of the appellant. The 
appellee heing entitled to a reformation of the policy, the provisions of the policy 
as issued, which would void it because of future transfers of title, is eliminated 
from the policy as reformed, and appellee’s right to recover on the reformed policy 
is in no way controlled by the condition which was contained in the policy as orig- 
inally written. 

[13, 14] VI. It is finally claimed by appellant that the appellee cannot recover 
in this action because the amendment filed by him after the case was remanded was 
not filed until more than one year after the cause of action accrued and is barred 
by the limitation contained in the policy. The policy in question contained the fol- 
lowing provision: “No suit or action on this policy for the recovery of any claim 
thereon shall be sustainable in any court of law or equity, unless commenced within 
twelve months next after the right of action for the loss accrues.” 

The evidence in this case clearly shows that the substituted petition was not 
filed by the appellee until more than one year after the cause of action had accrued, 
and, if such substituted petition does set up a new cause of action, such new cause 
of action would necessarily be barred by the limitation contained in the policy. 
Appellant contends that the original cause of action was upon the policy as issued, 
and that the cause of action now sought to be enforced is upon the policy as re- 
formed, and that the policy as reformed is an entirely different contract from the 
contract contained in the policy as originally issued. We think it incorrect, how- 
ever, to say that the cause of action upon which plaintiff sought to recover in his 
original petition was confined to the contract contained in the policy as issued. It 
is true that plaintiff pleaded this policy and attached a copy of same to his petition. 
It is equally true, however, that, in his petition and at all times, the plaintiff has 
claimed that the policy as issued did not contain the contract made by him with 
the insurance company. In his original petition he alleged that the insurance ap- 
plied for was such as would cover his interest as mortgagee only, without regard 
to the ownership of the property or transfers that might take place. The diffi- 
culty in appellee’s contention on the first trial and appeal was that he tried to avoid 
the effect of portions of the policy as issued and to establish it as a policy insur- 
ing his interest only, without reforming the contract, and the evidence introduced 
was insufficient to accomplish that result. Appellee’s cause of action, both under 
his original petition and under his substituted petition in equity, consists in his 
claim against the appellant for the loss which he sustained, and is based on the 
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contract of insurance which he claims the appellant should have issued to him 
and not upon the policy as issued by appellant. It is the settled policy of the law 
of this state to allow amendments after the bar of the statute of limitations has 
arisen, where such amendments do not state a new cause of action, but merely am- 
plify and enlarge a charge made in a prior pleading. Hanson v. Cline, 142 Iowa, 
187, 118 N. W. 754; Newman vy. Covenant Mut. Ins. Ass’n, 76 Iowa, 56, 40 N. W. 
87,1 L. R. A. 659, 14 Am. St. Rep. 196; Hueston v. Preferred Accident Ins. Co., 
184 Iowa, 408, 168 N. W. 150; Critchlow v. Reliance Mut. Ins. Ass’n, 198 Iowa, 
1086, 197 N. W. 318; Travelers’ Ins. Co. v. Farmers’ Mutual Fire Ins. Ass’n, 211 
Iowa, 1051, 233 N. W. 153; Williamson yv. Chicago, R. I. & P. Ry. Co., 84 Iowa, 
583, 51 N. W. 60; Kuhns v. Wisconsin, I. & N. Ry. Co., 76 Iowa, 67, 40 N. W. 92; 
Plantz v. Kreutzer & Wasem, 192 Iowa, 333, 183 N. W. 341. In Travelers’ Ins. 
Co. v. Farmers’ Mutual Fire Ins. Ass’n, 211 Iowa, 1051, 233 N. W. 153, 157, the 
statute of limitations was. pleaded as against the reformation of a policy of insur- 
ance, because it was claimed that the amendment asking for reformation set up a 
new cause of action. In disposing of this contention, we said: “So far as policy 
No. 3044 is concerned, the amendment was not a statement of a new cause of 
action. The right, if any, to reformation of the instrument, was an incident of its 
original cause of action, and inhered therein as a part of the ultimate remedy to 
which the plaintiff might be entitled.” 

We think the substituted petition in equity does not set up a new cause of 
action and that the plaintiff’s right to prosecute this action is not, therefore, barred 
by the limitation contained in the policy. 

Other propositions presented and argued by appellant are controlled by the 
matters already determined, and it is unnecessary to give them further consider- 
ation 

Appellee’s motion to strike parts of appellant’s abstract, which was submitted 
with the case, is hereby overruled. 

We find no cause for reversal of the decree of the trial court, and such decree 
is hereby affirmed. 

Affirmed. 


Claussen, C. J., and Stevens, Kindig, and Kintzinger, JJ., concur. 
Evans and Albert, JJ., dissent. 


FEDERAL LAND BANK OF OMAHA v. FARMERS’ MUT. INS. ASS'N 
OF ADAMS AND ADJOINING COUNTIES. 
DAVIS v. SAME. No. 42373. 
Supreme Court of Iowa. March 6, 1934. 
253 Northwestern Reporter 520. 


1. INSURANCE. 

Insurer’s construction of fire policy held not binding on insured and insured’s 
assignee, since insured and assignee are bound only by actual terms of contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

“Suspension” of insurance policy is not synonymous with “cancellation” 
thereof unless by agreement or otherwise two terms are to be considered as one. 

(For other cases, see Insurance, Dec. Dig. § 310{[1].) 

3. INSURANCE. 

Provision providing for suspension of insurance policy upon named conditions 
will be enforced, and suspension provision may be self-executing, so that suspen- 
sion automatically occurs when agreed event happens, without any affirmative act 
on part of insurer. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

4. INSURANCE. 

Insurance policy provisions regarding delinquency are not self-executing, 
where policy requires affirmative act of insurer to render delinquency effective. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

5. INSURANCE. 


Policy of mutual insurance is not suspended by insured’s failure to pay 
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assessment when due unless so provided by statute, by charter, or by-laws of 
insurer, or by condition in policy itself. i 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
é. INSURANCE. 


Where suspension of policy is not authorized by statute, constitution or by- 
laws of insurer, or by insurance certificate, there can be no suspension of policy so 
far as authority therefor arises from provisions of contract itself. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

7. INSURANCE. 

Insurer’s by-law provision regarding its nonliability on insurer’s failure to pay 
premium or assessment must be construed in conjunction with rest of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

8. INSURANCE. 

Insurer’s by-law provision that insurer should not be liable for loss on non- 
payment of assessments unless otherwise provided by agreement indorsed on 
policy did not authorize suspension of fire policy for nonpayment of assessment, 
in view of cancellation provision of policy (Code 1931, §§ 8959, 9033, 9054). 

By-law provision was to effect that insurer should not be liable for 
loss or damage, unless otherwise provided by agreement in writing, 
indorsed upon or added to policy, if insured failed to pay premium or 
assessment when due, provided insurer gave insured notice as required by 
law, while cancellation provision of policy provided that insurance should 
run for specified term, or until cancellation of policy by insured or insurer 

as provided by articles of incorporation and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

9. INSURANCE. 

Insurer’s by-law provision providing for its nonliability upon insured’s non- 
payment of assessments and upon insurer's giving of notice as required by law 
held not self-executing, and hence did not suspend fire policy for nonpayment of 
assessment, in absence of notice of cancellation (Code 1931, §§ 9033, 9054). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from District Court, Adams County; Geo. A. Johnston, Judge. 

By agreement, the two cases above named are submitted together. Each case 
involves the liability of the defendant, Farmers’ Mutual Insurance Association of 
Adams and Adjoining Counties, a corporation, on a fire insurance policy. H. R. 
Davis was the original holder of the policy. The property insured was destroyed 
by fire. After the fire, Davis assigned the policy to the Federal Land Bank of 
Omaha, a corporation, which institution held a mortgage on the real estate on 
which the building covered by the policy was situated. There is little dispute in 
the facts, and the defense turns upon the question of whether the policy was 
suspended or canceled at the time of the fire. It was found by the trial court that 
the policy was in force, and that the holder of the policy was entitled to recover. 
A judgment was entered accordingly. From that judgment, the insurance company 
appeals. 

Affirmed. 

Lee R. Watts, of Corning, for appellant. ; ; 

H. M. Towner, of Corning, and Harvey Johnsen, of Omaha, Neb., for 
appellees. 

KInpIc, Justice. , 

There is but a single question involved in this litigation. It has to do with 
whether a policy of fire insurance was canceled or suspended at the time a fire 
destroyed the building covered by the policy. 

On July 21, 1931, the defendant-appellant, the Farmers’ Mutual Insurance 
Association of Adams and Adjoining Counties, a corporation, executed to the 
plaintiff-appellee H. R. Davis a fire insurance policy for $3,200, covering a house 
on land owned- by Davis in Adams county, Iowa. While, or perhaps before, the 
appellee H. R. Davis thus held the fire insurance policy, he mortgaged to the 
plaintiff-appellee the Federal Land Bank of Omaha, a corporation, the land on 
which the insured house was located. A fire destroyed the house on September 
16, 1932. So, on September 17 thereafter, the appellee H. R. Davis notified the 
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appellant of the loss and damage. But the appellant, through its agents, refused 
to assume the loss on the theory that, because certain assessments had not been 
paid by Davis, the fire insurance policy was suspended. At the time the appellee 
Davis notified the appellant of the fire loss, he tendered to the appellant the 
unpaid assessment, but such tender was refused by the appellant. Thereafter, on 
April 3, 1933, the appellee Davis assigned and delivered to the appellee the Federal 
Land Bank of Omaha the aforesaid policy together with all claims for the fire 
loss thereunder. 

Therefore, on July 27, 1933, the present actions were commenced by the 
appellee Davis and the appellee the Federal Land Bank of Omaha to recover from 
the appellant the amount of the loss under the aforesaid policy. When the trial 
commenced, the parties in the two suits entered into a stipulation where it was 
agreed that the two causes of action should be tried together to the court without 
a jury. This was done, because, as said in the beginning, there is but a single 
legal question involved. The facts, so far as material, are not in dispute. 

It is admitted by the appellant that the policy existed, as claimed by the 
appellees. Likewise, the appellant admits that the building in question was destroyed 
by fire at the time claimed by the appellees. Both the appellant and the appellees 
agree that the appellant is liable to the appellees for the loss occasioned by the 
fire if the insurance policy was not suspended or canceled at the time of the fire. 
Consequently, the dispute between the parties relates only to the question of 
whether the policy was suspended or canceled at the time of the fire. 

According to the policy, the appellant agreed to indemnify the appellees 
“against loss or damage by Fire or Lightning, for five years, from noon of the 
2lst day of July, 1931, to noon of the 21st day of July, 1936, (or) until cancella- 
tion of policy by the Assured or the Association, as provided by the Articles of 
Incorporation and By-Laws, on the property specified below, owned and valued by 
the Assured and situated on SE Quarter, Section 21, Jasper Township, Adams 
County, Iowa, viz.: On frame dwelling 1% stories, 20x24 feet; And frame wing 
1 story 18x22 feet; on frame barn 20x36 feet; And addition 18x36 feet; grain, 
hay, and farm implements.” (Italics supplied.) 

As before indicated, the fire in question occurred during the five-year period 
named as the term of the policy. Nevertheless it is claimed by the appellant, as 
before indicated, that the policy was suspended at the time of the fire because the 
appellees had not paid the assessments due. A basis for this conclusion exists, 
the appellant declares, because of section 9 of its by-laws. That section, so far 
as material, reads as follows: “This Association shall not be liable for any loss 
cr damage, unless otherwise provided by agreement in writing endorsed upon or 
added to the policy. * * * (f)—if the insured shall fail to pay any written 
obligation given to the Association for the premium or any assessment when due; 
provided the Association shall have given the insured notice as required by law.” 


The appellant claims that it gave the notice required by the by-law, and 
therefore the policy was suspended because the appellees did not, in accordance 
with the notice, pay the assessment due. During our discussion, it is assumed, 
without deciding, that clause “f” of section 9 of the by-laws in question covers 
an assessment when the obligation therefor is not in writing. Under this assump- 
tion, it is next important to determine whether, under the provisions of the policy, 
including the appellant’s constitution and by-laws, there is a provision for suspen- 
sion of the policy as distinguished from the cancellation thereof. It is argued by 
the appellant that section 9 of the by-laws, just quoted, is authority for such sus- 
pension. This provision of the policy, the appellant argues, is self-executing, and 
therefore, after the notice is given, the policy automatically becomes suspended 
during the period of the appellees’ delinquency. 


On July 1, 1932, the appellant served upon the appellee Davis an advance 
notice that an assessment of $11.20 would be due upon the policy August 1, 1932. 
Moreover, that’ notice advised Davis to keep his policy in force by paying the 
assessment on or before the due date. Also the notice informed Davis that policies 
generally were not in force if in arrears. There is nothing in the notice, however, 
to indicate that the appellant would cancel or suspend the policy at any time on 
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any basis. Nor is there anything in the notice to indicate that in any event the 
policy would be canceled or suspended. After the first notice, the appellant again, 
on August 11, 1932, mailed the second notice to Davis. Such second notice informed 
Davis that the assessment of $11.20, due August 1, 1932, was still unpaid. Further- 
more, the second notice contained the following provision: “Please keep in mind 
that your policy is not in force while past due assessments are unpaid.” 

[1] Again, it is apparent that this notice contained no declaration for a can- 
cellation of the policy, nor did it provide that the same would be suspended. In 
fact, the second notice referred, not to what would be done, but, in fact, to what 
already had been done. Obviously the second notice did no more than indicate the 
appellant’s construction of the insurance contract. Such construction would, in no 
event, bind the appellees. They would be bound only by the actual terms of the 
contract. Wherefore if, under the terms of the contract, there was no suspension 
of liability on the appellant’s part merely because the assessment was not paid hy 
the appellees when due, the appellant’s construction of the contract to the con- 
trary would not change the actual terms thereof. 


[2, 3] Nevertheless, it is contended by the appellant that it is not liable 
on the policy in question because, after the notices above named, the appellees 
failed to pay the assessments. The suspension of a policy is not synonymous 
with the cancellation thereof, unless, by agreement or otherwise, the two terms 
are to be considered as one. Early v. Bremer County Farmers’ Mutual Fire 
Insurance Association, 201 Iowa, 263, 207 N. W. 117; Hart v. Farmers Mutual 
Fire & Lightning Insurance Association of Winneshiek.County, 208 Iowa, 1020, 
226 N. W. 777. Ti, however, the policy provides for the suspension thereof upon 
conditions named therein, the provision will be enforced. Likewise the provision 
for the suspension may be such as to be self-executing and therefore, when the 
agreed event happens, the suspension automatically will become operative with- 
out any affirmative act on the part of the insurance company. Early v. Bremer 
County Farmers’ Mutual Fire Insurance Association (201 Iowa, 263, 207 N. W 
117), supra; Hart v. Farmers’ Mutual Fire & Lightning Insurance Association 
(208 Iowa, 1020, 226 N. W. 777), supra; Whitlow v. Sovereign Camp, Woodmen 
of the World, 199 Iowa, 579, 202 N. W. 249; Munger v. Brotherhood of Ameri- 
can Yeoman, 176 Iowa, 291, 154 N. W. 879; Beeman y. Farmers’ Pioneer 
Mutual Insurance Association, 104 Iowa, 83, 73 N. W. 597, 65 Am. St. Rep. 424 

[4] Everything, of course, depends upon the nature of the contract. When 
the policy provides that the delinquency is to be effective only upon some affirm- 
ative act on the part of the insurance company, then the provisions of the policy 
are not self-executing. Compare the cases above cited with Marden v. Hotel 
Owners’ Insurance Co., 85 Iowa, 584, 52 N. W. 509, 39 Am. St. Rep. 316, and 
Nolte v. Security Insurance Co., 208 Iowa, 716, 224 N. W. 50. Conceding, without 
determining, for the purposes of this discussion, that section 8959 of the 1931 
Code, as argued by the appellant, does not apply to chapter 406 of that Code, 
under which the appellant is organized (Hart v. Farmers Mutual Fire & Lightning 
Insurance Association, 208 Iowa, 1020, 226 N. W. 777, supra), yet Marden \ 
Hotel Owners’ Insurance Co. (85 Iowa, 584, 52 N. W. 509, 39 Am. St. Rep. 316), 
supra, and Nolte v. Security Insurance Company (208 Iowa, 716, 224 N. W. 50), 
supra, by analogy are in point on the proposition that if the insurance company 
has an affirmative act to perform before a suspension becomes operative, then 
such suspension is not self-executing, under the principle announced in Early v 
Bremer County Farmers’ Mutual Fire Insurance Association (201 Iowa, 263, 207 
N. W. 117), supra; Whitlow v. Sovereign Camp, Woodmen of the World (199 
Iowa, 579, 202 N. W. 249), supra; Munger v. Brotherhood of American Yeomen 
(176 Iowa, 291, 154 N. W. 879), supra, and Beeman v. Farmers’ Pioneer Mutual 
Insurance Association (104 Iowa, 83, 73 N. W. 597, 65 Am. St. Rep. 424), supra 

[5-7] So, it is essential now that we determine whether, inthe case at bar: 
First, there is a provision in the policy under consideration for the suspension, 
as distinguished from the cancellation, of the policy; and, second, section 9 of the 
by-laws provides for a self-accomplishment of the appellant’s nonliability, as 
distinguished from the requirement of an affirmative act on the part of the appel- 
lant to bring about such nonliability. “A policy of mutual insurance is not * * * 
suspended by the failure of insured to pay an assessment when due, unless it is 
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so provided by the statute, or by the charter or by-laws of the company, or by a 
condition in the policy itself.” 32 Corpus Juris, 1300, 1301. Also it is said in 14 
Ruling Case Law, p. 1008, § 186, under XIII: “As in the case of all contracts, 
neither party to an insurance contract can withdraw therefrom, or cancel the 
same, without the consent of the other.” This is fundamental. A valid contract, 
when once entered into, remains in force until terminated by performance, if per- 
formance has not been excused by some method authorized by law or equity. On 
the basis of that principle, the suspension of the policies in the cases cited earlier 
in this opinion was provided for and authorized in the insurance contracts them- 
selves. When the suspension of the policy is not authorized by statute, the con- 
stitution or by-laws of the insurance company, or by the insurance certificate, 
there can be no suspension of the policy so far as the authority therefor arises 
from the provisions of the contract itself. There is no claim in the case at bar 
that the authority of the appellant to suspend the insurance policy is based upon 
anything except the language of the policy. Our discussion, therefore, will be 
limited to the provisions of the policy. As the provisions of the policy are read, 
it becomes self-evident that there is no authority therein to suspend the contract 
jor the nonpayment of assessments, unless such power may be found in section 9 
of the by-laws, before quoted. Section 9 of the by-laws does not in express lan- 
guage contain a provision for the suspension of the insurance contract for the 
nonpayment of assessments. Perhaps, under proper facts and circumstances, the 
suspension of an insurance contract might be authorized therein without the use 
of the express word “suspension.” But when section 9 of the by-laws is interpreted, 
it must be read in conjunction with the rest of the contract. This is expressly 
provided in section 9 of the by-laws. 

[8] To illustrate the thought, it is said in section 9 of the by-laws that this 
“association (appellant) shall not be liable for any loss or damage, (when assess- 
ments are not paid) unless otherwise provided by agreement in writing endorsed 
upon or added to the policy.’ (Italics supplied.) The policy includes not only the 
certificate, but also the articles of incorporation and the by-laws of the appellant 
company. Section 9033 of the 1931 Code. With that thought in mind, it is important 
to further consider here the excerpt from the insurance agreement first above 
quoted. According to that excerpt, the appellant insured the appellees against loss 
or damage by fire or lightning for five years, or until cancellation of the policy 
by the assured or the association, as provided by the articles of incorporation and 
by-laws. Does not this provision indicate, in accordance with section 9 of the 
by-laws, that the appellant is to be liable even though the assessment has not been 
paid? Nowhere in the certificate is there anything said about the suspension of the 
‘nsurance contract, as distinguished from the cancellation thereof. It is important 
to know that the insurance contract did not provide that the insurance was to 
extend for a five-year period unless sooner canceled or suspended. On the other 
hand, the provision is that the insurance contract shall cover the five-year period 
uniess sooner canceled. In no place in the certificate, articles of incorporation, or 
by-laws is there a provision for the suspension of the insurance contract. There is, 
as above indicated, a provision for the cancellation thereof. Without the provision 
for the suspension of the insurance contract, there can be no suspension, as 
previously indicated. Consequently, the only method of terminating the insurance 
contract before the expiration of its term is by the cancellation thereof. So, 
section 9 of the by-laws, above set forth, must necessarily provide one reason at 
least for the cancellation of the insurance contract. If such section of the by-laws 
does not refer to the cancellation of the insurance contract, but to some method 
of suspending it, then the by-law immediately becomes inconsistent with the pro- 
visions of the insurance contract setting forth the term thereof, as before stated. 

Assuming that the insurance contract is to insure the appellees’ property for 
a period of five years unless sooner canceled, it contains no provision for the sus- 
pension, for if the insurance contract is suspended for some portion of the five- 
year period it does not insure the appellees’ property for five years. That there 
isa pinay oa between the cancellation and the suspension of an insurance con- 
tract has been fully demonstrated previously in this discussion. Section 9 of the 
by-laws, therefore, can refer to nothing else except the former provision in the 
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insurance contract for the cancellation thereof. No attempt was made by the appel- 
lant in this case to cancel the insurance contract. Section 9054 of the 1931 Code 
provides: “Any policy of insurance issued by any association operating under the 
provisions of this chapter may be canceled by the association giving five days’ 
written notice thereof to the insured.” The notice named in that section of the 
statute must be of the cancellation. There can be no cancellation without the 
notice of the cancellation. In the case at bar, the appellant did not serve notice 
of cancellation, but simply indicated that the assessment was due. It is true, of 
course, that the appellant said that the insurance contract would not be in force 
unless the assessment was paid, but that did not refer to a cancellation. Mani- 
festly the insurance contract would be in force unless it was canceled. Such being 
the situation, the result could not be altered because the appellant had some other 
view of the law relating to the enforcement of the contract. Possibly the appellant 
thought that the contract would not be in force after the appellees’ delinquency 
even if there were no cancellation. But such erroneous understanding on the appel- 
lant’s part would not bring about a cancellation if the statutory notice to accom- 
plish the same was not given. See Marden v. Hotel Owners’ Insurance Co. (85 
Towa, 584, 52 N. W. 509, 39 Am. St. Rep. 316), supra. This, in effect, is conceded 
by the appellant. It is not asking that the insurance contract be reformed. 

19] Consequently, because of the foregoing facts and circumstances, when, in 
section 9 of the by-laws, the appellant provided for its nonliability upon the giving 
of notice, as required by law, it must have referred to the notice above named in 
section 9054 of the statute, because no other notice is provided in the statute or 
in the insurance contract, including the articles of incorporation and the by-laws. 
This by-law, therefore, is not self-executing and did not become operative until 
the notice required by section 9054 of the 1931 Code was duly given. Because, 
then, the statutory notice of cancellation had not been given, the insurance con- 
tract was in full force and effect at the time of the fire in question, and the 
appellees are entitled to recover thereon. Then when the tender of the assessments 
was made by the appellees, the appellant should have accepted the same. 


The district court properly allowed the appellees to recover, and its judgment 
must be, and hereby is, affirmed. 


Affirmed. 
Claussen, C. J., and Evans, Albert, and Donegan, JJ., concur. 


SARGENT v. AMERICAN INS. CO. OF NEWARK, N. J. No. 42318. 
Supreme Court of Iowa. March 13, 1934. 
253 Northwestern Reporter 613. 
1. INSURANCE. 


Insurer has burden to prove that insured has other valid and collectible insur- 
ance on property, to obtain benefit of statutory provision for prorating loss by 
fire (Code 1931, § 9018, subd. 16). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

2. INSURANCE. 

In action on fire policy, proof that insured had recovered judgment on another 
policy and that other insurance company was solvent held insufficient to establish 
existence of other valid and collectible insurance on premises within statutory 
provision for prorating loss, where appeal was pending from that judgment (Code 
1931, § 9018, subd. 16). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from District Court, Polk County; O. S. Franklin, Judge. 


Action upon a policy of fire insurance. Verdict and judgment for the plaintiff, 
and the defendant appeals. 


Affirmed. 

See, also, 251 N. W. 71. 

Sampson & Dillon, of Des Moines, for appellant. 

Gillespie & Moody, of Des Moines, for appellee. 

STEVENS, Justice. ; 

Appellee held two policies of insurance upon a dwelling house in the city of 
Des Moines, one with the American Insurance Company of Newark, N. J., appel- 
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lant herein, dated May 11, 1930, and the other, issued by the Mechanics’ Insurance 
Company of Philadelphia, dated October 30th of the same year. Each policy 
insured the dwelling for $2,500, and each contained the following statutory pro- 
vision (Code 1931, § 9018, subd. 16): “XVI. This company shall not be liable 
under this policy for a greater proportion of any loss on the described property, 
or for loss by and expense of removal from premises endangered by fire, than 
the amount hereby insured shall bear to the whole amount of valid and collectible 
insurance covering such property.” 

The property was damaged by an explosion in the furnace in the basement of 
such residence on March 18, 1931. On or about June 30th following, action was 
commenced upon the policy held by appellee in the Mechanics’ Insurance Company. 
This action was begun and prosecuted to judgment in the municipal court of the 
city of Des Moines. The judgment bears date November 9, 1931, and is for $662. 
The defendant in that action appealed from the judgment thus rendered in the 
municipal court to this court, and it was affirmed by an opinion filed March 14, 
1933. Subsequent to the date of the judgment above referred to, the insured, 
appellee herein, commenced an independent action upon the policy issued to him 
by the appellant company to recover the full amount of his alleged loss, which 
he alleged to be $1,500. Judgment was entered in this action in favor of appellee 
on December 13, 1932, upon the verdict of a jury in the sum of $1,000. The 
present appeal is from this latter judgment. 

In addition to a general denial and certain material admissions, appellant, by 
its answer and amendment thereto, set up two separate and distinct defenses. In 
the first of the aforesaid separate defenses, appellant set up the issuance and 
existence of the two policies already referred to, set up the action and judgment 
entered in the municipal court alleging that such judgment was for the full amount 
of the loss sustained by appellee, and that, by reason of the commencement and 
prosecution of said action to judgment, appellee waived his right to maintain this 
action against appellant, and that, by reason of the foregoing, he is estopped to 
prosecute the same. 

In the other separate defense, the aforesaid judgment against the Mechanics’ 
Insurance Company is pleaded as a full and complete adjudication of all claims 
which appellee may now have had under the policy issued to him by the appellant 
company; that is, it is thought of appellant that a contract of insurance is a 
contract of indemnity, and that payment in full of the loss constitutes full satis- 
faction. The theory of the foregoing special defenses is supplemented in argument 
by the contention that appellee, on a date subsequent to the rendition of the judg- 
ment in this action, received and accepted payment in full of the judgment against 
the Mechanics’ Insurance Company. A certified copy of the record showing satis- 
faction of the judgment has been filed in this court. The situation thus presented 
finds appellee in the possession of $662, the amount of the judgment entered in 
the municipal court, and also the holder of a judgment for $1,000 against appellant 
entered herein in the district court. 

[1, 2] It is strenuously urged by counsel for appellant that it is the duty of 
this court in this situation to reverse the judgment herein. There are difficulties 
in the way of appellant’s contention which are obviously insurmountable. This 
court in law actions sits for the purpose of correcting errors of the court in 
which judgment has been entered. No plea in abatement was filed in the court 
below, nor does the record disclose that an application was made to the court for 
a continuance. It is elementary that the insured had a right to commence separate 
actions upon each of the policies issued to him on the property damaged by the 
explosion. The liability of each of the respective insurance companies was limited 
to the proportion the loss bore to the whole amount of valid and collectible insur- 
ance on the property. The amount of the insurance named in each of the policies 
is $2,500. The pro rata liability of each is thus easily computed. It will be observed 
from what has already been said that at the time of the trial of the present action 
in the district court an appeal was pending in the action against the Mechanics’ 
Insurance Company in this court. The judgment, therefore, was final only in the 
event it should not be reversed by this court. It was proper, of course, for appel- 
lant to plead and prove the judgment referred to in the municipal court. That 
judgment does not, however, for obvious reasons, in the light of the facts and 
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proceedings disclosed, constitute a complete defense to appellee’s cause of action. 
Appellant, apparently, recognized that fact. Evidence was introduced in its behalf 
for the purpose of proving its solvency. The evidence also shows that a super- 
sedeas bond on appeal had been duly filed in the office of the clerk of the muni- 
cipal court. Appellant could not then show appellee had received final payment in 
satisfaction of the judgment because, at the time of the trial, it had not been 
paid and counsel in that action was seeking to avoid the judgment by obtaining a 
reversal thereof in this court. If, for any reason, the Mechanics’ Insurance Com- 
pany was not liable to appellee for any portion of his loss, then the policy held by 
him in that company did not constitute valid and collectible insurance. This pro- 
vision of the statute written into the policy was available to appellant only upon 
proof of the necessary facts. The burden of making such proof rested upon appel- 
lant. Cole v. Iowa State Insurance Co., 201 Iowa, 979, 205 N. W. 3. 

Obviously, the record before us fails to meet the burden resting upon it to 
show that appellee had other valid and collectible insurance upon the property 
alleged to have been damaged by the explosion. Proof that the Mechanics’ Insur- 
ance Company was solvent did not fully meet such burden. Something further was 
necessary. The judgment was not yet a finality, and could not operate at the time 
of the trial as a final adjudication of the claims of appellee upon the policy here 
involved. The certified copy of the record showing payment and satisfaction of 
the judgment in the municipal court is not a part of the record in this case. No 
motion or application of any kind presenting the fact thus shown has been filed 
in this court. 

[3] The court in its instructions submitted the issue of other valid and col- 
lectible insurance to the jury. The jury, as above stated, returned a verdict in 
favor of appellee for $1,000. Exceptions were preserved to the instructions of the 
court, and propositions based thereon have been assigned in this court. They are 
not, however, in any way covered by brief points or argument. There is a mere 
naked reference to the instructions in appellant’s argument. The charge must there 
fore be treated as the law of the case. Manifestly, appellant could not admit, upon 
the trial below, that the policy of the Mechanics’ Insurance Company, upon which 
judgment had been entered in the municipal court, represented valid and collectible 
insurance. We shall not discuss or seek to determine the effect of the verdict 
f the jury upon the issue of other valid and collectible insurance. It was held 
in Goodwin v. M. & B. Mut. Ins. Co., 118 Iowa, 601, 92 N. W. 894, that it will 
be presumed that the verdict returned represents the amount due the plaintiff upon 
the basis of concurrent liability. Whether under the record before us such pre- 
sumption arises we have no reason to determine. 

The propositions relied upon by appellant and fully presented in argument are 
based upon the theory of the two separate defenses pleaded in its answer. It 
may, for the purposes of the present discussion, be conceded that payment by one 
insurer in full of the loss complained of operates as final satisfaction thereof 
This question is not, however, now before this court. The statute quoted above 
was enacted for the benefit of the insurer. The judgment entered in this case 
responds to the verdict of the jury returned in harmony with the issues submitted 
thereto by the court in the instructions which, as stated, are the law of this case. 

[4, 5] Upon what conceivable theory, therefore, may a reversal of the judg- 
ment below be awarded by this court upon the basis that a judgment entered in 
the other action against another insurance company, which, subsequent to the trial 
of the case before us, has been paid and satisfied in full by receipt of the insured? 
No such issue was, or could have been, tendered in the trial court. The contention 
rests upon a showing of extraneous facts and not upon anything appearing in the 
record before us. The contention urged is not based upon reversible error com- 
mitted by the trial court nor upon anything inhering in what was had and done 
therein. Each case must stand upon its individual merits so far as reversible 
error is concerned. The only contention offered that the verdict is excessive 1s 
that it is larger than the amount found due by the judge of the municipal court 
The facts pertaining to the judgment against the Mechanics’ Insurance Company, 
except the fact of payment and affirmance thereon on appeal in this court, are 
all before us. Review must, however, be limited to the propositions assigned, and 
reversal may be had only upon error committed by the trial court. No reversible 
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error is shown in this record. Whether by some proceeding not invoked in this 
court or in some other action or proceeding appellant may have obtained, or may 
yet obtain, the benefit of the statute providing for pro rata liability, this court | 
has no occasion to discuss, consider, or determine. The matters heretofore dis- 
cussed are elementary, and the mere statement of them is sufficient. 

[6, 7] II. As previously stated, the loss of which appellee complains was the 
result of an explosion in the furnace. The policy in suit did not contain what is 
denominated in the record as a “dwelling inherent explosion clause” without which 
appellant would not be liable for the loss complained of. Reformation of the 
policy, so as to include the foregoing clause, was sought and obtained by appellant 
in equity. It is now contended by appellant that the evidence was wholly insuffi- 
cient to show mutual mistake or any of the other matters necessary to be proven 
in such cases. The burden rested upon appellee to prove mutual mistake or some 
other recognized ground for reformation by clear and convincing evidence. Rankin 
v. Taylor, 204 Iowa, 384, 214 N. W. 725; Peilecke v. Cartwright, 213 Iowa, 144, 
238 N. W. 621. 

The record disclosed that the agent who wrote the insurance had been pre- 
viously advised by appellant that all policies thereafter issued should carry the 
inherent explosion coverage clause. He further testified that he fully intended to 
attach the same, and that it was due entirely to mistake that this was not done. 
The insurance applied for contemplated the issuance of such a policy as the com- 
pany offered. The clause or a rider containing same should have been attached 

the policv. No additional premium was exacted therefor. The foregoing, when 
‘onsidered in the light of the other facts and circumstances shown, clearly 
led appellee to a reformation of the policy. We need devote no further dis- 
cussion to this point. We do not deem it necessary to set out the evidence in detail. 

Finding no reversible error in the record, the judgment must be, and it is, 
affirmed 

A firmed. 

Claussen, C. J., and Evans, Anderson, and Kintzinger, JJ., concur. 


CITIZENS’ INS. CO. v. WHITLEY. 
Court of Appeals of Kentucky. Jan. 16, 1934. 
67 Southwestern Reporter (2d) 488. 
1. INSURANCE. 

Pleading seeking to avoid insurance policy for fraud must allege facts, that 
such facts were untrue, were known by insured to be untrue, were made to deceive 
usurer, and that insurer relying thereon was deceived into issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. INSURANCE. 

Where facts represented were untrue, were known by insured to be untrue, 
were made to deceive insurer, and insurer relying thereon was deceived into issu- 
ing policy, policy is void. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

INSURANCE. 

To avoid insurance policy for misrepresentations of facts material to risk, 
pleading must allege that misrepresentations were intentionally and fraudulently 
made by insured, and that, acting according to usual customs, insurer would not 
have issued policy had it known facts. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

4, INSURANCE. : 

Insured’s false answers or false voluntary statements, if material to risk, will 
avoid policy, irrespective of insured’s knowledge of their truth (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

5. INSURANCE. me 

Fact is “material to risk’ only when insurer, acting in accordance with usual 
custom of insurers, would not have issued policy had it known fact (Ky. St. 
§ 639). E 

(For other cases, see Insurance, Dec. Dig. § 255.) 
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6. INSURANCE. 

Failure to disclose material fact is fraudulent when insured knows or ordinar- 
ily prudent person would have known it to be material to risk (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 260.) 

7. INSURANCE. 

To avoid policy for fraudulent concealment, facts alleged to have been con- 
cealed must be material to risk. 

(For other cases, see Insurance, Dec. Dig. § 260.) 

8. INSURANCE. ; ; 

Policy providing that property is free from incumbrances is not invalidated by 
insured’s failure to disclose incumbrance, where insurer makes no inquiry and ex- 
istence of incumbrance was not material to risk. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

9. INSURANCE. 


Answer alleging fire policy sued on was based on insured’s valuations in ap- 
plication, that insured knowingly and falsely represented property as unincum- 
bered, that representations were material to risk, and that by reason of misrepre- 
sentations policy was void ab initio, failed to state valid defense. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

11. INSURANCE. 

In action on fire policy, evidence of knowledge of insurer’s agent, regarding 
existence of incumbrances received eight months after issuance of policy held in- 
admissible, where agent was not acting for insurer when receiving such knowledge. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from Circuit Court, Monroe County. 

Action by W. S. Whitley against the Citizens’ Insurance Company. From an 
adverse judgment, defendant appeals. 

Affirmed. 


B. F. Denham, of Tompkinsville, and Myers & Snerly, of Chicago, Ill. for 
appellant. 

Hebron Lawrence and J. C. Carter, Jr., both of Tompkinsville, for appellee. 

RaTuirF, Justice. 


The Citizens’ Insurance Company of New Jersey, for a paid premium of 
$30.60, on the 4th day of September, 1930, issued and delivered to W. S. Whitley 
and Sally Whitley a policy of insurance, insuring them in the sum of $500 against 
loss or damage by fire, between the 4th day of September, 1930, at noon, and the 
4th day of September, 1935, at noon, on a barn and sheds attached, situated in 
Metcalf county, Ky., on their farm four miles south of Summershade. On the 
7th day of January, 1932, while the policy was in effect, the barn and sheds at- 
tached were totally destroyed by fire. The insurance company denied liability. 
This action was brought to recover of it the face of the policy. In its answer the 
insurance company admitted the execution and delivery of the policy, but denied 
it had knowledge or information sufficient to enable it to form a belief as to the 
ownership of the barn and sheds, and further alleged that the policy was based 
upon “the valuations or representations contained in the assured’s application and 
diagram of the even date and number of the policy and that the representations 
were warranties and that it was agreed in it that if any false statements were 
made in the application, or otherwise; * * * then the policy should be null and 
void.” It further averred that “all the foregoing was an agreement and state- 
ment of the assured, and that the same was correct and that the assured agreed 
that the insurance was predicated on such statement, agreement and description 
and that same shall be deemed and taken to be promissory warranties running dur- 
ing the entire life of the policy.” It also alleged that the assured represented the 
property unincumbered, but at that time there were in existence on the property 
covered by the application a mortgage of $300, one of $289, and another of $540; 
and that their “warranties and statements in said application as aforesaid to the 
effect that said property was not encumbered were false and untrue and known by 
the plaintiffs at said time to be false and untrue * * * and said statements were 
material to said risk and formed a part of the consideration upon the policy or 
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contract of insurance which was issued to the plaintiff’; and that the policy “was 
issued by the defendant without the knowledge that said property was in fact 
encumbered”; and it did not by indorsement on the policy or otherwise “consent 
to said encumbrancy,” and “defendant further states that by reason of said mis- 
representations and breach of warranty on the part of plaintiffs, said policy or 
contract of insurance never at any time became a valid, binding contract, but was 
void ab initio and by reason thereof plaintiffs are precluded from maintaining this 
suit.” It further alleged that it did not know of the incumbrance on the property 
until its destruction by the fire, when it tendered to the plaintiffs $16.40 the amount 
they had paid for the premium on the policy, with interest, and tendered to them 
their note for $30.60. 

There is a distinction between the defense of fraud in the procurement of a 


policy of insurance and a breach of warranties or misrepresentations of a fact ma- 
terial to the risk. 


[1, 2] In a pleading seeking to avoid a policy on the ground of fraud, it is 
indispensable that it contain an allegation of the facts, followed by a further alle- 
gation that the same were untrue, and known to the assured at the time of making 
the application or the receipt of the policy to be untrue, and were made by him 
for the purpose of deceiving the insurance company and procuring the policy 
thereby, and the company relying thereon was deceived into issuing the policy by 
such untrue facts. Where these allegations are made in the pleading and proven, 
the policy is regarded as obtained by fraud and is void. National Council, Knights 
& Ladies of Security, v. Dean, 191 Ky. 622, 231 S. W. 29; Globe Indemnity Co. v. 
Daviess, 243 Ky. 356, 47 S.W.(2d) 990. 


[3-6] To avoid a policy on the ground of a breach of warranty or misrepre- 
sentations of the facts material to the risk, it is essential and required to allege 
that the same were intentionally and fraudulently made by the insured, and that, 
acting in accordance with the usual customs and practices of insurance companies, 
had it known the facts, it would not have issued the policy. Hartford Fire Ins. 
Co. v. Golden, 188 Ky. 742, 224 S. W. 177; Metropolitan Life Ins. Co. v. McDon- 
ald, 246 Ky. 109, 54 S.W.(2d) 625; Commonwealth Life Ins. Co. v. Goodknight’s 
Adm’r, 212 Ky. 763, 280 S. W. 123: Etter v. National Life & Acc. Ins. Co., 228 Ky. 
399, 15 S.W.(2d) 242. Section 639, Ky. St, provides that misrepresentations in 
insurance applications, unless material or fraudulent, do not prevent a recovery. 
Kentucky Live Stock Ins. Co. v. McWilliams, 173 Ky. 92, 190 S. W. 697. False 
answers to questions or false voluntary statements by insured, if material to the 
risk, will avoid a policy, irrespective of the insured’s knowledge of their truth. 
Niagara Fire Ins. Co. v. Layne, 162 Ky. 665, 172 S. W. 1090. A fact not actually 
known by the insured cannot be concealed, but it may be misrepresented. And a 
fact is material to the risk only when it is such that the insurer, acting in accord- 
ance with the usual custom and practices of insurance companies would not have 
issued the policy had he known it, and failure to disclose a material fact is fraud- 
ulent when the insured knows it or an ordinarily prudent person would have 
known it to be material to the risk. Hartford Fire Ins. Co. v. Golden supra; New 
York Life Ins. Co. v. Long, 199 Ky. 133, 250 S. W. 812. 


[7, 8] To avoid a policy on the ground of fraudulent concealment, the facts 
alleged to have been concealed must be material to the risk. Niagara Fire Ins. 
Co. v. Layne, supra. Where a policy provides that the property is free from in- 
cumbrances, it is not invalidated by the failure of the insured to disclose such in- 
cumbrance, where the insurer makes no inquiry and the existence of incumbrance 
was not material to the risk. Lancashire Ins. Co. v. Monroe, 101 Ky. 12, 39 S. W. 
434, 19 Ky. Law Rep. 204. 


[9] With these well-established principles in mind, it may be safely said that, 
when the allegations of the answer of the insurance company in the present case 
are examined, it shows they do not measure up to the standard of these principles. 
A careful review of the evidence discloses a violent conflict of the testimony of 
the insured and the solicitor of the insurance company as to the statements be- 
tween them as to the existence of the mortgages on the property covered by the 
policy and the statements passing between them relative thereto at the time the 
application was received by him. However, accepting that of the solicitor, disre- 
garding that of the insured, it is very clear that it falls short of bringing the de- 
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fense, as presented in the answer, within the rules supra. The reading of his 
testimony in connection with the necessary allegations setting up a defense of 
fraud clearly shows that his testimony fails to establish fraud within those prin- 
ciples. He did not qualify himself as a witness as to the general customs and 
practices of other insurance companies. He did not qualify himself as a witness to 
testify what insurance companies generally would or would not have accepted the 
application for insurance and issued a policy thereon if they had known of the 
existence of the mortgage on the property. New York Life Ins. Co. v. Long, 199 
Ky. 133, 250 S. W. 812; Etter v. National Life & Acc. Ins. Co., 228 Ky. 399, 15 
S.W.(2d) 242. 

[10] Accepting the testimony in behalf of the company in its most favorable 
light, and waiving the insufficiency of the answer, the evidence to sustain the same 
is no stronger than the allegations of the pleading. Thus the Whitleys under the 
pleadings and the evidence were entitled to peremptory instruction instead of those 
given by the court. Therefore those given, however erroneous, were not preju- 
dicial to the substantial rights of the company. 

{11, 12] The evidence admitted as to the knowledge received by the agent some 
8 months after the application was accepted and the policy issued was incompe- 
tent and improperly admitted. The solicitor of the company in the transaction in 
which it is claimed he received information of the existence of mortgages some 8 
months after the policy was delivered was not acting for the company at the time, 
and therefore notice to him in the circumstances was not notice to the company. 
The evidence as to the notice so received by the agent was incompetent, and the 
instruction predicated thereon was erroneous, but not prejudicial, since the Whit- 


leys were at the time entitled to a peremptory instruction under the pleadings and 
the evidence. 


Therefore the judgment is affirmed. 





A. H. THOMPSON CO. v. SECURITY INS. CO. et 
Court of Appeals of Kentucky. Dec. 15, 1933. 
Rehearing Denied Feb. 20, 1934. 
67 Southwestern Reporter (2d) 493. 

5. INSURANCE. : 

In action against insurer by assignee of contract for conditional sale of 
electric refrigerator for proceeds of fire policy taken out by conditional buyer, 
insurer who paid proceeds to buyer could not allege ignorance of seller’s interest 
in policy, since knowledge of its agent of seller’s interest was knowledge of 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 
6. INSURANCE. as = 

Whether insurer’s agent is agent to solicit insurance, or solicit, receive, and 
accept applications for insurance, or deliver policy and receive premiums, his 
knowledge is imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 
7. INSURANCE. 


Where insurer’s agent omitted from fire policy loss payable clause for bene- 
fit of conditional seller of refrigerator, insurer having actual notice of seller's 
interest as evidenced by conditional sales contract, though policy was obtained by 
conditional buyer without seller’s knowledge, held liable to seller’s assignee for 
face of policy, notwithstanding insurer paid loss to buyer. 

(For other cases, see Insurance, Dec. Dig. § 580(2].) 

8. INSURANCE. 


Where mortgagor is required to take out insurance for benefit of lienholder, 
latter is entitled to equitable lien on proceeds of policy, though it in terms is 


payable to mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 
9. INSURANCE. 

Assignee of contract conditionally selling refrigerator held not barred by 
laches from suing insurer for proceeds of fire policy five months after fire, since 
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insurer's duty to protect equitable lien of conditional seller was not violated by it 
until it paid loss to conditional buyer, and delay in bringing suit did not injur- 
iously affect insurer. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Circuit Court, Estill County. 

Action by the A. H. Thompson. Company against the Security Insurance Com- 
pany and others. From judgment for named defendant, plaintiff appeals. 

Reversed, with directions to enter judgment for plaintiff. 

E. Selby Wiggins, of Richmond, for appellant. 

F. M. Drake, of Louisville, and H. E. Hay, of Irvine, for appellees. 

RICHARDSON, Justice. 

A. H. Thompson Company, a corporation with resident office at Louisville, 
Ky., in June, 1930, was the distributor of Frigidaire products of the General 
Motors Acceptance Corporation. Geo. H. Myers was a sales agent of the A. H. 
Thompson Company, engaged in business at Richmond, Ky., and, for it, he sold 
to Milford Kirby, residing at West Irvine, Ky., a Frigidaire. The sale was evi- 
denced by a writing, setting out the purchase price and the terms and conditions 
of the trade, and provided for a lien on the Frigidaire equipment, and that Kirby 
should keep it insured against loss by fire to protect all parties interested therein, 
the title not to pass to the purchaser until the purchase price was paid. Kirby 
executed and delivered a note evidencing the purchase price. The note and the 
contract evidencing the sale were transferred by Myers to the General Motors 
Acceptance Corporation, with a guaranty of payment of the purchase price. The 
A. H. Thompson Company also guaranteed its payment by an indorsement on the 
back of the contract. The Security Insurance Company, through its Estill Insur- 
ance Agency, Irvine, Ky., between June, 1930, and August, 1930, issued to Kirby 
a policy insuring him in the sum of $510 against the destruction of the refrigerator 
equipment by fire. Later it was destroyed by fire. At that time, the note of $510 
secured by a lien on the refrigerator equipment was unpaid. At the time Kirby 
secured the policy of insurance, he informed the agent of the Security Insurance 
Company that Myers wanted him to take out more insurance to cover the refrig- 
erator equipment, and he desired insurance, for that reason, of the amount of 
$510. Before the agent issued it, Kirby exhibited to him a dpulicate of the sales 
contract, which he had signed and delivered to Myers at the time he purchased 
the refrigerator equipment, and informed him that he wanted the policy written 
so as to protect the finance corporation and himself against the destruction of the 
refrigerator equipment by fire. The premium on the policy was $9.70, which was 
paid to the agent. At the time the agent prepared and issued it, the sales contract 
was in his presence. In the policy he wrote this language: “It is understood and 
agreed that the refrigerator equipment, covered in this policy is being bought by 
the insured on the installment plan from the refrigerator Company of Dayton 
Ohio: however, any insurance that may prove due may be paid to the insured.” 

After the refrigerator equipment was destroyed, the agent stated to Myers 
that “he wrote to the refrigerator people at Dayton, and asked them how it should 
be written” and he had written it with the quoted language in it as “they told 
him to do it.” In his conversation with Myers, the agent assured him there was 
“no use in getting alarmed” about the policy; he would “get the money when the 
insurance co. pays the loss.” 

On November 8, 1930, Myers wrote and mailed a letter to the Estill Insur- 
ance Agency, which issued the Milford Kirby policy. It responded by letter thus: 

“Replying to your letter of the 8th. regarding the contract of yourself with 
Milford Kirby for the equipment that you sold him sometime prior to the fire. 
We are of the opinion that this matter will be settled within the next few days 
when your claim will have preference as we are sure there will be no more 
settlements made until this account has been taken care of. 

“Yours truly, 
“Estill Insurance Company 
“By E. A. Smithers.” 

The policy was paid by the Security Insurance Company by mailing a draft 

directly to Kirby. He delivered it to his attorney, who deposited it in bank to 
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the credit of Kirby, when the proceeds were attached by his other creditors. The 
General Motors Acceptance Corporation thereafter assigned the note and sales 
contract, and delivered them to the A. H. Thompson Company. The latter instituted 
this action to recover of the Security Insurance Company the face of the policy, 
$510. It bases its right to recover on two grounds: First, reformation of the 
policy because of mutual mistake of the parties; second, existence of a lien and 
actual knowledge thereof on the part of the insurance company. The Security 
Insurance Company, Geo. H. Myers, Milford Kirby, and the General Motors 
Acceptance Corporation were made defendants. Its petition sets forth the sale of 
the Frigidaire equipment, the execution and delivery of the note and sales con- 
tract, and avers its ownership of the note executed for the purchase price; also 
the conditions of the sales contract showing the retention of title and the lien on 
the Frigidaire equipment. A provision of the conditional sales contract reads: 
“Purchaser shall keep said property insured against loss by fire to properly pro- 
tect all interest therein, and on failing to do so seller may procure said insurance. 
Purchaser agrees to pay premium on demand and that on failure to do so payment 
of same shall be secured by this contract. The proceeds of any insurance, whether 
paid by reason of loss, injury, return premium or otherwise, shall be applied 
toward the replacement of the property or payment on this obligation at the option 
of the seller.” 

Only the testimony of A. H. Thompson, Milford Kirby, Geo. H. Myers, the 
conditional sales contract, the notes and the indorsements thereon, the policy, and 
the letter of the insurance agency are in the record. We are not favored with the 
testimony of the agent who prepared the policy and wrote therein the clause supra. 

It is manifest that the cause of this litigation is that portion of the inter- 
lineation in the policy made by the agent, which reads, “however, any insurance 
that may prove due may be paid to the insured.” Other language of the policy 
shows it was to be paid to the insured; it was wholly unnecessary to salad in 
the policy words showing that the insurance “that may prove due may be paid 
to the insured.” The agent was apprised by Kirby that the object of procuring the 
policy was to protect the interest of all parties interested in the Frigidaire equip- 
ment under the sales contract. The conditional sales contract, exhibited to the 
agent, shows their respective interests. The parties were in good faith, and it is 
very apparent that, where the word “insured” appears in the phrase, “however, 
any insurance that may prove due may be paid to the insured,” was inadvertently 
written instead of a loss payable clause for the benefit of the seller of the Frigid- 
aire equipment. There is no doubt or room for doubt that Kirby and the agent of 
the insurance company agreed the policy was to be so written as to insure the 
Frigidaire equipment to protect all interested parties. And that, in drafting the 
policy by inadvertence or the negligence of the agent of the insurance company, 
he inserted therein the above quotation, instead of language adequate to constitute 
a loss payable clause sufficient to protect the holder of the equitable lien. 

[1-8] An unilateral mistake is not ground for reforming a written instrument; 
hence a contract which agrees with the intention of one party, though executed 
under a mistake by the other, cannot be reformed. Kentucky Title Co. v. Hail, 219 
Ky. 256, 292 S. W. 817. Equity, however, will reform such instrument where the 
mistake is mutual; that is, a mistake reciprocal and common to both parties, as 
where there has been a meeting of the minds and an agreement actually entered 
into, but the written instrument does not express the real intention of the parties 
(Litteral v. Bevins, 186 Ky. 514, 217 S. W. 369), or because of a mistake of the 
draftsman of the instrument where the evidence is clear and convincing showing 
the mistake (Rice v. Hall, 42 S. W. 99, 19 Ky. Law Rep. 814). A reformation of 
an instrument may be had not merely by the immediate parties to it, but by ei 
standing in privity with them. Eastern Guli Oil Co. v. Lovelace, 188 Ky. 238, 2 
S. W. 544. On the undisputed evidence establishing that the policy was not w a 
ten, and issued in accordance with the agreement of Kirby and the insurance agent 
so as to protect the interest of all parties concerned, that such was the product 
of the negligence of the agent at the time of the preparation of the policy, equity 
will afford relief. The A. H. Thompson Company is entitled to have the agent's 
mistake corrected by reforming the policy to conform to his and Kirby's agree- 
ment. Williams v. Harvey, 192 Ky. 684, 234 S. W. 315; Burton v. American Bond- 
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ing & Trust Co., 182 Ky. 637, 206 S. W. 884. The facts and circumstances dis- 
closed by the testimony of the witnesses established beyond debate that the agent, 
before and at the time he prepared and signed the policy, had in his possession 
the conditional sales contract or a copy of it, disclosing to him the interest in, 
title reserved to, and lien of the seller on, the Frigidaire equipment. The agent was 
authorized to issue and deliver the policy for the company and such notice to him 
was notice to the company of the interests, title, and lien of the seller, as well as 
the interest in, and Kirby’s right of possession of, the Frigidaire equipment. 
Rogers v. Farmers’ Mutual Aid Ass’n of Mason County, 106 Ky. 371, 50 S. W. 
543, 20 Ky. Law Rep. 1925; Germania Ins. Co. v. Wingfield, 57 S. W. 456, 22 Ky. 
Law Rep. 455; Conn. Fire Ins. Co. v. Moore, 154 Ky. 18, 156 S. W. 867, Ann. 
Cas. 1914B, 1106; Ky. Central Life & Accident Ins. Co. v. Edmondson, 218 Ky. 
825, 292 S. W. 511. The knowledge of the agent who issued the policy to Kirby 
was knowledge of the insurance company, and it cannot set up as a defense its 
own ignorance of facts conveyed to him by the language of the conditional sales 
contract; or of the information imparted to him by Kirby during the negotiations 
for the insurance; nor rely on the limitation of the power of the agent unknown 
to Kirby at the time. Continental Casualty Co. v. Linn, 226 Ky. 328, 10 S.W.(2d) 
1079; Niagara Fire Ins. Co. of N. Y. v. Johnson, 231 Ky. 426, 21 S.W.(2d) 794; 
Firemen’s Ins. Co. of Newark, N. J. v. Yarbrough, 234 Ky. 525, 28 S.W.(2d) 
771; N. ¥. Underwriters’ Ins. Co. v. Ray, 246 Ky. 105, 54 S.W.(2d) 627. The 
knowledge of the agent of the Security Insurance Company, whether he be 
regarded as an agent to solicit insurance, or solicit, receive, and accept applications 
ior insurance, or to do all these things and deliver the policy and receive the 
premium, his knowledge is imputed to the company. Ins. Co. of No. America v. 
Somner, 234 Ky. 340, 28 S.W.(2d) 14; Continental Ins. Co. of City of N. Y. v. 
Simpson, 220 Ky. 167, 294 S. W. 1048; Crawford’s Adm’r v. Travelers’ Ins. Co. 
of Hartford, Conn., 124 Ky. 733, 99 S. W. 963, 30 Ky. Law Rep. 943, 124 Am. St. 
Rep. 425. Though its agent, in the preparation of the policy, through neither 
inequitable nor negligent conduct, omitted from the policy the loss payable clause 
for the benefit of the seller of the Frigidaire equipment, the insurance company, 
having actual notice of the interest, title, and lien of the seller as evidenced by 
the conditional sales contract, at the time of procurement of the policy by 
Kirby, even though it was obtained by him, without the knowledge or consent of 
the seller, is liable to the seller for the face of the policy. The conditional sales 
contract required the purchaser to secure and maintain the insurance on the 
Frigidaire equipment with a loss payable clause to the seller. It is a settled rule 
that, where a mortgagor or lienor is charged with the duty of taking out insur- 
ance for the benefit of the lienholder, the latter is entitled to an equitable lien on 
the proceeds of the insurance policy, although it, in terms, is payable to the 
mortgagor or lienor. Under this accepted rule, the seller of the Frigidaire equip- 
ment had an equitable lien on the proceeds of the policy to protect it against the 
loss, and, when the Security Insurance Company accepted the risk on the Frigid- 
aire equipment with actual notice of the existence of the provisions of the con- 
ditional sales contract, it became bound by this equitable lien in favor of the 
seller, and is liable to it because it ignored such actual notice of the provisions 
of the conditional sales contract and paid the proceeds of the insurance to Kirby. 
The case of Northwestern Fire & Marine Ins. Co. of Minneapolis, Minn. v. N. 
Y. Life Ins. Co., 238 Ky. 229, 37 S.W.(2d) 67, is conclusive of this issue. 


[9, 10] The distinction between it and the present one as presented in brief 
of the Security Insurance Company, while plausible, rests upon a fanciful theory. 
In its brief, the Security Insurance Company argues “the insurance company had 
paid its claim in full—the face of its policy—to the assured (the owner of the 
property) with whom it made its contract and there is no legal or moral basis 
for asking it to pay the loss over again to this creditor of the assured, who sat 
by and failed to protect itself, either with insurance, or by proper method of 
asserting its alleged lien.” “This loss occurred in Aug. 1930. Shortly afterwards 
Myers saw the Security Policy and knew it contained no loss payable clause to 
the General Motors Acceptance Corp. Nothing was done until November 8th 1930, 
when Myers wrote a letter asking the agent about the settlement of the loss. Then 
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on Dec. 2nd 1930 the draft was delivered and deposited at once in the Richmond 
Bank with full knowledge on Myers’ part and nothing was done to assert any 
claim. * * * Even after waiting until the following March before making any 
claim that there was any obligation on the part of the insurance company in con- 
nection with this matter. * * * We think that the history of the transaction 
thoroughly illuminates the character of this suit.” 

The argument overlooks the fact that the prime cause of this litigation is the 
negligence of the agent in omitting from the policy the loss payable clause and 
the inequitable conduct of the insurance company in overlooking its duty to pro- 
tect the seller’s equitable lien on the proceeds of the policy, of which it had actual 
notice through its agent before it paid the same to Kirby. Its duty to protect the 
equitable lien on the proceeds of the policy was not violated by it until it paid 
Kirby the proceeds of the policy. The owner of this lien had the right to assume 
that the Security Insurance Company would regard its duty in respect to the 
equitable lien on the proceeds of the policy and not pay it to Kirby. Until this 
was done, there was no occasion for a proceeding in equity or at law to compel 
it to observe its duty as to the equitable lien on the proceeds. The delay of the 
owner of this equitable lien in bringing this action to enforce its right under the 
policy has worked no injury or damage to the Security Insurance Company. Laches 
is an unreasonable delay or neglect to do that which a man by law is obliged and 
duty bound to do. It is principally a question of the inequity of permitting a 
claim to be enforced because of some change in the condition or relation of the 
parties to the subject-matter involved. Medley v. Johnson, Trustee, 200 Ky. 689, 
255 S. W. 532. Nothing the A. H. Thompson Company or its assignor has done 
or left undone since the proceeds of the policy were paid by Kirby has either 
directly or indirectly affected or changed the status of the Security Insurance 
Company. 

The judgment of the circuit court not being in harmony with our views, it is 
reversed, with directions to enter judgment for the A. H. Thompson Company 
and for proceedings consistent with this opinion. 


ROYAL INS. CO. v. WARD et al. 
Court of Appeals of Kentucky. Feb. 9, 1934. 
68 Southwestern Reporter (2d) 9. 
INSURANCE. 

Where large part of burned residence remained after fire and dispute arose 
between insured and insurer as to whether loss was total, insurer had right to re- 
quire arbitration of loss under policy providing for arbitration. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

2. INSURANCE. 

Under open mortgage clause, mortgagee is appointee of insured owner to re- 
ceive payment according to mortgagee’s interest, and breach of condition of policy 
by mortgagor precluding recovery by him prevents recovery by mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

3. INSURANCE. 

Under standard mortgage clause, mortgagee is party to insurance policy, and 
to extent of his interest and insuring provisions is as much the insured as owner, 
and hence is not affected by acts or neglects of mortgagor invalidating policy as to 
latter. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

4. INSURANCE. 

_ Mortgagor’s failure to submit extent of loss to arbitration as required by policy 
after notice of election to arbitrate by insurer did not affect rights of mortgagee 
under standard or union mortgage clause, in absence of notice of election to ar- 
bitrate to mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5. INSURANCE. 

_ Insured owner of residence who failed to submit fire loss to arbitration as re- 

quired by policy could not recover for partial loss under valued fire policy, though 
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mortgagee under standard or union mortgage clause had not been notified of in- 
surer’s election to arbitrate loss (Ky. St. § 762a-22). 

: (For other cases, see Insurance, Dec. Dig. § 578.) 
6. INSURANCE. 

In suit upon fire policy by mortgagee under standard or union mortgage clause, 
evidence that repairs to building would cost up to $4,400 supported verdict of 
$3,500 for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8. INSURANCE. ; on 

In suit upon fire policy, evidence of original cost of burned building to show 
amount of loss held properly excluded. 

(For other cases, see Insurance, Dec. Dig. § 661.) 


Appeal from Circuit Court, Graves County. 

Suit by W. F. Ward and the Young Men’s Building & Loan Association against 
the Royal Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed as to the Young Men’s Building & Loan Association, and reversed 
with instructions to grant a new trial as to W. F. Ward. 

Holifield, Gardner & McDonald, of Mayfield, and D. H. Hughes, of Paducah, 
for appellant. 

Webb & Webb, of Mayfield, for appellees. 

DIETZMAN, Justice. 

[1] On January 25, 1932, the appellee W. F. Ward insured his residence in 
Mayfield, Ky., with the appellant which issued him a policy in the principal amount 
of $3,800, with a rider attached styled “Standard Mortgage Clause” in favor of 
the appellee Young Men’s Building & Loan Association, which at that time held 
a mortgage on this house and the lot upon which it was located. Among other 
things, this “standard mortgage clause rider” provided: “Loss or damage, if any, 
under this policy shall be payable to Young Men’s Building and Loan Association, 
mortgagee, as interest may appear, and this insurance as to the interest of the 
mortgagee only therein shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the within described property * * * provided that in case the 
mortgagor or owner shall neglect to pay any premium due under this policy, the 
mortgagee shall on demand pay the same. * * * The company reserves the right 
to cancel this policy at any time as provided by its terms, but in such case this 
policy shall continue in force for the benefit only of the mortgagee for 10 days 
after notice to the mortgagee of such cancellation and then cease.” This rider 
also provided for the right of subrogation under certain conditions in the event 
the insurer paid the mortgagee a loss under the policy. In June, 1932, the residence 
was burned. Physically a large proportion of it survived the fire. Thereafter 
Mr. Ward and the appellant through its adjuster took up the question of adjust- 
ing the loss. The appellant procuring the bids of reputable lumber dealers and 
contractors in Mayfield to repair the loss took the position that such repair would 
not exceed $1,700, whereas Mr. Ward, relying on an estimate given him by E. L. 
Riley of Memphis, Tenn., insisted that the loss could not be repaired for as much 
as $2,500. On this difference in the estimates, Ward and the appellant split. There- 
upon, relying on a clause in the policy which provided that in the event of dis- 
agreement as to the amount of loss the same should be ascertained “by two com- 
petent and disinterested appraisers, the insured and this company each selecting 
one and the two so chosen” selecting an umpire, the appellant gave notice to Ward 
of its election to arbitrate and appraise the loss. This it had a right to do. Conti- 
nental Insurance Co. v. Vallandingham & Gentry, 116 Ky. 287, 76 S. W. 22, 25 Ky. 
Law Rep. 468, 105 Am. St. Rep. 218. Ward, taking the position that because his 
building had been so damaged by the water used in extinguishing the fire as well 
as by the fire itself that it could not be put back in the condition in which it was 
prior to the fire, asserted that his loss was total and hence there was nothing to 
appraise under the valued policy statute. Ky. St. § 762a-22. He declined to enter 
into an arbitration or appraisement. The appellant claims that about the time it 
notified Ward of its election to arbitrate and appraise it also verbally so notified 
the mortgagee. This the mortgagee denies. The appellant declining to settle the 
loss, this suit was brought by Ward and the mortgagee to recover the full amount 
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of the policy on the theory that the loss was total. The appellant defended on the 
ground that the loss was not total but only partial, and that it had called for an 
arbitration and appraisal as it had a right to do if the loss were partial, and Ward 
had declined to enter into such arbitration and appraisal. Subsequent pleadings 
presented the issue as to whether or not the mortgagee had under the policy also 
to be notified of the appellant’s election to arbitrate and appraise; it being the ap- 
pellant’s position that the mortgagee was entitled to no such notice and Ward’s 
and the mortgagee’s position that it was. The appellant averred though that, if 
the mortgagee was entitled to notice, it had had such notice. This in turn was de- 
nied by the mortgagee. On these issues the parties went to trial. Evidence bear- 
ing on the proposition as to the extent of damage done the building and whether or 
not the mortgagee had had any notice of appellant’s election to arbitrate and ap- 
praise was produced by the parties. The case was then submitted to the jury, first, 
on a peremptory instruction to find for the appellees in the full amount of the 
policy if the jury thought the loss were total, but, if not, then to find for the ap- 
pellees in the event the jury was of the opinion that the mortgagee did not have 
notice of appellant’s election to arbitrate and appraise and in such event to find 
for the appellees the difference in value of the building just before and just after 
the fire. Under these instructions, the jury found a verdict in favor of the ap- 
pellees for $3,500, thus finding that the mortgagee had no notice of appellant's 
election to arbitrate and appraise, and from the judgment entered on that verdict 
this appeal is prosecuted. 

The appellant first directs its attack on the judgment at the proposition as- 
sumed by the court below and supported by the appellees that the mortgagee under 
this policy was entitled to notice of the appellant’s election to arbitrate and ap- 
praise, and that, if the mortgagee did not receive such notice, the appellant had no 
right to such arbitration and appraisal as against any one. The appellant, relying 
on a line of decisions based on what may be denominated “the open mortgage 
clause” as distinguished from “the standard mortgage clause,” insists that the 
mortgagee under a loss payable provision is but the nominee or agent of the in- 
sured to receive such portion of the insurance money as may be represented by 
the unpaid mortgage debt, and that such mortgagee stands or falls with the in- 
sured in the construction and application of the provisions of the policy as to the 
insured. Without examining or testing the soundness of the appellant’s position in 
this regard, we pass at once to a consideration of the distinction between “the 
standard mortgage clause” and “the open mortgage clause.” This distinction is 
thus expressed in the case of Hartford Fire Ins. Co. v. Bryan, 244 Ky. 61, 50 
S.W.(2d) 74, 75: 

[2] “The loss-payable clause to a mortgagee may or may not constitute an 
independent contract with him. Many policies contain what is called a ‘standard 
clause’ or ‘union clause,’ which in effect stipulates that the mortgagee’s interest 
shall not be invalidated or affected by an act or breach of condition by the mort- 
gagor or owner. Others, like the one now before us, do not contain such a pro- 
vision, but do contain what is called an ‘open-mortgage clause,’ and under the in- 
dorsement of a loss-payable provision the mortgagee is regarded simply as the ap- 
pointee of the insured owner, and the effect is merely to direct payment of the 
proceeds according to his interests. So that all express stipulations and all the 
conditions of the policy are applicable to the mortgagee. No different or additional 
legal burden is placed on the insurer by virtue of the loss-payable clause. The 
mortgagee’s indemnity is at the risk of every act and omission of the mortgagor; 
his right is no greater, and the owner’s breach of a condition of the policy which 
prevents a recovery by him also precludes a recovery by the mortgagee. 14 R 
C. L. 1037; 5 Couch, Cyc. of Ins. Law, § 1215a; Hill v. International Indemnity 
Co., 116 Kan. 109, 225 P. 1056, 38 A. L. R. 363; Hole v. National Fire Insurance 
Co., 122 Kan. 328, 252 P. 263, 50 A. L. R. 1113. Although the benefit, in whole or 
in part, inures to the mortgagee, the property remains that of the mortgagor as 
owner, and there is no insurance of the mortgagee’s equitable interest therein. Mc- 
Kinney v. Western Assurance Co., 97 Ky. 474, 30 S. W. 1004, 17 Ky. Law Rep. 325.” 

[3] Under the standard mortgage clause, however, the mortgagee is much 
more than the appointee or agent of the insured. Such a clause specifically pro- 
vides that the insurance protecting the interest of the mortgagee is not invalidated 
by any act or negligence of the mortgagor; that, in the event the mortgagor fails 
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to pay the premium, the obligation is upon the mortgagee to pay the premium; 
that, in the event the policy is canceled as to the owner or mortgagor, it yet re- 
mains in full force and effect as to the mortgagee until he too is given notice of 
the cancellation; and, further, the insured on paying the mortgagee is subrogated 
to the rights of the latter where the mortgagee because of his rights under the 
policy must be paid although the owner no longer has any rights under the policy 
as, for example, where the policy has been canceled as to the owner but yet re- 
mains in full force and effect as to the mortgagee. This analysis of the standard 
mortgage clause leads to but one conclusion, and that is the mortgagee is a party 
to the policy and is to the extent of his interest and to the extent of the insuring 
provisions as much the insured as is the owner. And under the express terms of 
that standard mortgage clause, he is not affected by the acts or neglects of the 
mortgagor though the policy may be invalidated as to the latter by the latter’s 
acts. Thus in Niagara Fire Ins. Co. of New York v. Hankins, 220 Ky. 234, 294 
S. W. 1070, where there was a standard mortgage clause, the policy was voided 
as to the owner because of his placing a second mortgage on the insured property 
without the insurer’s consent, but was held valid and enforcible by the mortgagee. 
Thus we see that, under the standard mortgage clause, the mortgagee does not 
stand or fall with the mortgagor as perhaps he may do under the open mortgage 
clause. A mortgagee under a standard mortgage clause has certain definite rights 
independent of the rights and obligations of the mortgagor, and it now remains to 
be determined whether such a mortgagee must submit to an appraisal made by the 
insured and the insurer without notice to or participation in by the mortgagee, for 
that is the type of case here presented. In discussing this question, the Supreme 
Court of Connecticut in the case of Collinsville Savings Soc. v. Boston Ins. Co., 
77 Conn. 676, 60 A. 647, 649, 69 L. R. A. 924, said: 


[4, 5] “It is quite clear that the plain and explicit provision of the ‘union 
mortgage clause,’ to the effect that the mortgagee’s right of recovery under the 
policy, as the payee thereof, shall not be affected by the act or neglect of any per- 
son other than the mortgagee, his agent, or those claiming under him, must suffice 
to establish for a mortgagee under such conditions a status with respect to the in- 
surance which is not only independent of, but also superior to, that of the property 
owner. The former’s rights are thus expressly set free from the operation of 
those acts and neglects of the latter which would destroy the latter’s insurance or 
limit the extent of his recovery. The rights of the mortgagee become not merely 
those of a substitute for the owner. He acquires rights of his own which are sub- 
ject to no man’s control, and which give him independent and distinct protection. 

“Tt requires no argument to demonstrate that under such circumstances the 
mortgagee’s protection extends, as we have above assumed it to do, to the conse- 
quences of all the acts and neglects of the property owner both before and after 
loss, and that it therefore precludes a submission to appraisers which should be 
binding upon the mortgagee without his concurrence or ratification.” 


It is true that the Connecticut case was dealing with an open mortgage clause, 
but in doing so it was distinguishing an earlier Connecticut case where the parties 
by their acts had brought about a situation similar to that produced by a standard 
mortgage clause. Hence its reasoning is not only persuasive, but also smacks of 
precedent. This Connecticut case analyzes the cases of Hall v. Fire Association, 
64 N. H. 405, 13 A. 648, and Harrington v. Fitchburg Mut. F. Ins. Co., 124 Mass. 
126, which held that a mortgagee was not bound by an arbitration and appraisal 
had between the mortgagor and the insurer, and points out that, although the 
reports are too meager to indicate the character of mortgage clause involved, yet 
under legislation then in force in these states the mortgage clause which was in- 
volved was what we here call the standard mortgage clause. This Connecticut 
case sharply criticizes the case of Bergman v. Commercial Assurance Co., 92 Ky. 
494, 18 S. W. 122, 13 Ky. Law Rep. 720, 15 L. R. A. 270. That case presented the 
question whether a mortgagee was precluded by an arbitration and appraisal had 
between the insurance company and the insured where there was a rider on the 
policy that the loss on the policy should be payable to the mortgagee. It will be 
noticed that this was the open form of mortgage clause. While it is true that the 
court laid stress on the proposition that the policy in that case had been assigned 
to the mortgagee and that the policies provided that the arbitration and appraisal 
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should be had by “the parties” which term the court construed to mean the real 
parties in interest and hence the assignee, yet the reasoning of the court sustains 
the proposition that, where the mortgagee has an interest under the policy, he is 
not precluded by an arbitration and appraisal had between the insurer and the in- 
sured without notice to or consent of such mortgagee. If this be true where the 
open form of mortgage clause is involved, a fortiori it is true where the standard 
form of mortgage clause is present. Even if as argued by appellants and as sug- 
gested by the Supreme Court of Connecticut this Bergman Case be unsound where 
the open form of mortgage clause is involved, the reasoning of the court to the 
effect that a mortgagee having a definite interest under a policy cannot have that 
interest bartered away by the act of the insurer and insured without his consent 
is sound, especially where, as here, the mortgage clause provides that the interests 
of the mortgagee cannot be affected by the act or neglect of the mortgagor. See, 
also, Aitna Ins. Co. v. Pelham, 115 Miss. 229, 76 So. 153, and 26 C. J. 425. We are 
therefore of the opinion that the appellee Young Men’s Building & Loan Associa- 
tion was, so far as its interests were concerned, unaffected by the election on the 
part of the appellant to arbitrate and appraise, at least where, as here, such mort- 
gagee was not called upon to arbitrate and appraise the extent of the loss so far 
as applicable to its mortgage claim. Hence the appellant could not as to the Young 
Men’s Building & Loan Association defend on the ground of the lack of an ar- 
bitration and appraisal. However, as we have seen in the Hankins Case, supra, 
defenses unavailable as against the mortgagee under a standard mortgage clause, 
such as we have here, may be available as against the owner or mortgagor. The 
right to call for an arbitration and appraisal as between the appellant and Ward, 
the owner, was unaffected by the lack of such rights on the part of the appellant 
as against the mortgagee. As above stated, the clause calling for an arbitration 
and election is a valid one, and, though the insurance company might not have the 
right to invoke it as against the mortgagee without notice or even with notice, yet 
it did have the right to invoke it so far as the interest of the mortgagor was in- 
volved. It follows that so far as Ward was concerned the court erred in instruct- 
ing the jury that, if the loss was partial, Ward could recover if the mortgagee re- 
ceived no notice of appellant’s election to arbitrate and appraise. Ward conceded 
his reception of the notice of the election of the appellant to arbitrate and ap- 
praise, and hence as to him the court should have instructed the jury that, if they 
found the loss to be partial, they should find for the defendant and then on such 
verdict have dismissed Ward’s suit without prejudice. 

[6] As our conclusions lead to an affirmance of the judgment so far as the 
Young Men’s Building & Loan Association is concerned, unless the other points 
urged by the appellant be of merit, we are thus brought to a discussion of the 
other contentions urged by appellant for reversal of this judgment. It argues, first, 
that the verdict is flagrantly against the evidence, in that there is no evidence to 
indicate that, if the loss were partial, it would cost more than $2,500 to repair 
this building. In this appellant is in error. Although the evidence does indicate 
that a degree of repair may be had at a cost running from $1,600 up, vet a number 
of the witnesses say that the building cannot be restored to the condition in which 
it was prior to the burning without really tearing it down and rebuilding it from 
the ground up, and that, if just repaired, it will be a building worth much less 
than it was prior to the fire, and that to put it in the condition it was just prior 
to the fire would cost, as some of the witnesses say, as high as $4,400. So there 
was evidence to sustain the finding of the jury as to the amount of the damage 
done. Inasmuch as the interest of the building and loan association is only between 
$3,000 and $3,100, it is obvious that there was ample evidence to sustain that 
amount of the verdict. 

[7] It is next contended that the attorney for the plaintiff was guilty of im- 
proper conduct in his opening statement. While perhaps such attorney may have 
transcended the provisions of the Code by making an argumentative statement of 
his case instead of a short concise outline of what he intended to prove, we do not 
regard the statements in this case of the attorney as prejudicial. 

[8] It is next contended that the court erred in excluding testimony as to ‘the 
original cost of this building. It is true that, where value of property is in issue 
we have held that, where it appears that the buyer and seller were at liberty to 





Fire] National Union Fire Ins. Co. of Pittsburgh, Pa. v. Menke 199 


contract on equal terms, their agreement in price constitutes some evidence of 
value providing the time of purchase is not too remote, but such test is not con- 
dusive. Cherry Bros. v. Christian County, 146 Ky. 330, 142 S. W. 726. But in 
this case the evidence offered was not as to the sale price of the property arrived 
at by open bargaining between seller and buyer, but as to what it cost the con- 
tractor to erect the building. He may have been an extravagant contractor or the 
building may have been erected at a great bargain. In the latter event, the owner 
would be entitled to the benefit of his bargain; in the former, he would have to pay 
the penalty of his contractor’s imprudence. It would take the trial too far afield to 
inquire into the reasonableness of the construction costs, and so such evidence 
plainly was not admissible. 

The judgment as to the Young Men’s Building & Loan Association and to the 
extent of its interest is affirmed, but as to Ward it is reversed, with instructions to 
grant the appellant a new trial in conformity with this opinion. 


NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, PA. v. MENKE. 
No. 41. 
Court of Appeals of Maryland. April 4, 1934. 
171 Atlantic Reporter 719. 
INSURANCE. 

Evidence that insurer’s agent, three months after delivery of policy requested 
representative of another company to arrange for additional insurance held inad- 
missible to establish waiver by insurer of provision prohibiting additional insur- 
ance, where policy limited power of agents to waive provisions. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


Appeal from Circuit Court, Allegany County; Albert A. Doub, Judge. 

Action by Reinhold Menke against the National Union Fire Insurance Com- 
pany of Pittsburgh, Pa. Judgment for plaintiff, and defendant appeals. 

Reversed without new trial. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 

James M. Guiher, of Clarksburg, W. Va., and Walter C. Capper, of Cumber- 
land (Jones & Dawson, of Oakland, and Steptoe & Johnson, of Clarksburg, 
W. Va., on the brief), for appellant. 

William R. Offutt, of Oakland, and Albert A. Doub, Jr., of Cumberland (Asa 
T. Matthews, of Oakland, on the brief), for appellee. 

Urner, Judge. 

The appellant fire insurance company, by its policy dated September 20, 1932, 
and issued through its agent at Oakland, Md., insured the appellee for the period 
ot one year, against loss or damage by fire to his dwelling house and chattels 
therein contained. The amount of the insurance was $1,300 on the house and $500 
on the contents. 

Included in the policy are the following clauses: “It is provided, however, 
that this policy shall be void while the insured shall have any other contract of 
insurance, whether valid or not, upon such property, not permitted in writing 
hereon.” “This entire policy, unless otherwise provided by agreement indorsed 
hereon, or added hereto, shall be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, whether valid or not, on prop- 
erty covered in whole or in part by this policy.” 


On December 14, 1932, the appellee obtained additional insurance of $1,700 
on his dwelling and $1,000 on his furniture and musical instruments, under policies 
issued by other companies. No consent by the appellant to the other insurance was 
indorsed upon or added to the policy first procured and made the basis of this 
suit. On January 2, 1933, the appellee’s dwelling and its contents were destroyed 
by fire. At the trial of this suit on the policy issued by the appellant, one of the 
defenses was that the policy had been ‘nullified by the violation of the provisions 
relating to additional insurance. This defense was overruled upon the theory that 
those provisions had been waived. The trial court likewise held unsustainable a 
defense founded upon a clause declaring the policy void if the interest of the 
insured in the designated property were other than unconditional and sole owner- 
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ship. The case was submitted to the jury upon the issue raised by the further 
defense that the insured intentionally set fire to his dwelling. A verdict was 


rendered in favor of the plaintiff for $1,649.05, and from the judgment on that 
verdict the defendant has appealed. 











The theory that there was a waiver of the provision avoiding the policy sued 
on if additional insurance were procured without the consent of the defendant 
indorsed on the policy is based upon testimony which it was agreed at the trial 
would be given by the agent representing the other companies if he were present 
in court. That agreement was made subject to the defendant’s objection that the 
testimony was inadmissible. According to the stipulation, the agent providing the 
additional policies would testify that he obtained them for the insured at the 
request of the defendant's agent. The objection to such testimony was overruled. 
Its sufficiency to prevent the defendant’s reliance upon the provisions which would 
otherwise avoid its policy issued to the plaintiff is disputed by exceptions to the 
admission of such evidence and to the refusal of a proposed instruction that the 
verdict should be for the defendant because uncontradicted evidence proved that 
the policy provisions in regard to additional insurance had been violated. 


It is provided by the policy in suit that “no officer, agent or other representative 
of this Company shall have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the subject of agreement 
endorsed hereon or added hereto; and as to such provisions and conditions no 
officer, agent or representative shall have such power or be deemed to have 
waived such provisions or conditions unless such waiver, if any, shall be written 
upon or attached hereto, nor shall any privilege or permission affecting the insur- 
ance under this policy exist or be claimed by the insured unless so written or 
attached.” A similar provision was under consideration by this court in Rhode 
Island Ins. Co. v. Phelps, 141 Md. 362, 118 A. 749, 752. In that case there was a 
question as to whether the “iron safe clause” in a fire insurance policy had been 
waived. After citing Maryland cases in which it was held that restrictions upon 
the power of agents to waive policy provisions do not apply to conditions relat- 
ing to the inception of the contract but to those affecting its subsequent opera- 
tion, the court said: “Now, allowing the evidence relied on by the appellee the 
most liberal construction of which it is susceptible, it all relates to what was said 
by the insured and the company’s agent at the time the policy was executed in 
reference to the performance by the insured of the terms and conditions of the 
policy that were to be complied with after it went into effect, and, under the 
provision of the policy limiting the power of the agent to waive its conditions, 
and the Maryland decisions to which we have referred, it was clearly not suf- 


ficient to establish a waiver of the requirements of the iron safe clause of the 
contract.” 


In Bitting v. Home Ins. Co., 161 Md. 56, 155 A. 329, 333, the defendant filed 
a plea to the effect that, according to the terms of the policy, there was no liabil- 
ity on it while the insured tobacco was incumbered by a chattel mortgage, unless 
otherwise provided by an agreement in writing added to the policy, and that, as 
therein provided, no one should have power to waive any of its conditions except 
by a waiver in writing added thereto, and that the insured property was at the 
time of the fire incumbered by a chattel mortgage, but there was not added to 
the policy any written agreement or waiver affecting the defendant's right to rely 
on the conditions stated. In a replication to the plea, it was alleged by the plain- 
tiff that, when the policy was issued, he was assured by the agent of the insurer 
that he would be permitted under the policy to obtain a loan to be secured by 
chattel mortgage on the insured tobacco; and that it was subsequently thus incum- 
bered in reliance upon that assurance. A demurrer to the replication was held on 
appeal to have been properly sustained. It was said in the opinion, by Judge 
Oftutt, that there was nothing in the replication “to suggest that the agent by 
word or act led the plaintiff to believe fhat he need not read or examine the 
policy when it was delivered to him and in his possession, or inform himself of 
its contents. If in fact he knew when he incumbered the property that by the 
terms of the policy the insurer was not liable for its loss or damage by fire while 
so incumbered, unless it agreed to the incumbrance in a writing added to the 
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policy, then by other terms the contract itself determined finally and definitely that 
‘no one’ should have the power to bind the company by an oral waiver of that 
provision. Rhode Island Ins. Co. v. Phelps, 141 Md. 370 et seq., 118 A. 749. And 
since it will be presumed, in the absence of fraud preventing such knowledge, 
that he did know what the terms of the policy were, Bakhaus v. Caledonian Fire 
Ins. Co., 112 Md. 695, 77 A. 310; Miller v. Home Ins. Co., 127 Md. 147, 96 A. 
267, Ann. Cas. 1918E, 384; until reformed, he is bound by its terms.” 

In that case, and in Rhode Island Ins. Co. v. Phelps, supra, the asserted 
waiver was predicated upon an assurance alleged to have been given by the agent 
to the insured when the policy was issued that it would not be violated by a 
course of conduct which the insured proposed thereafter to pursue. There is no 
proof in this case that, when the plaintiff received the policy here sought to be 
enforced, he indicated to the defendant’s agent any desire to obtain other insur- 
ance. It does not appear that he expressed such a desire until the policy had been 
in his possession for nearly three months. The agent then requested the represen- 
tative of another company to arrange for the additional insurance which the plain- 
tiff wished to procure. Presumably the defendant’s agent, Mr. Gonder, was then 
acting solely in behalf of the plaintiff, as it is not to be supposed, in the absence 
of any evidence on the subject, that his agency for the defendant included in its 
scope the procurement of insurance from other companies for its policyholders. 
Mr. Gonder was not called as a witness, and the plaintiff did not testify as to the 
circumstances under which the two later policies were applied for and delivered. 
The effect of the stipulation as to those policies is simply to indicate that, as 
Mr. Gonder requested their issuance, he necessarily was aware that insurance was 
being obtained by the plaintiff in addition to that which the policy issued by the 
defendant provided. But, if it be assumed that such a knowledge was imputable 
to Mr. Gonder in his capacity of agent for the defendant, it could not affect the 
binding force of the contract which the previously issued policy of the defendant 
expressed. The only permitted method of waiving any of the policy conditions, 
after its issuance, was by an indorsed or attached agreement to that effect. The 
right of the agent to waive its operative provisions in any other way was expressly 
denied. 

There can be no question as to the validity and reasonableness of the pro- 
vision against other insurance, whether valid or invalid, without the insurer’s 
consent. The validity of such a provision was recognized in Sweeting v. Mutual 
Fire Ins. Co., 83 Md. 63, 70, 34 A. 826, 32 L. R. A. 570, and its reasonableness is 
supported by considerations affecting the moral hazard when the insurance is 
excessive. 26 C. J. p. 256; 5 Couch on Insurance, § 1041. 

There are cases in other jurisdictions in which, under provisions similar to 
those considered in the present case, fire insurance policies were held to have 
heen renderd void by the procurement, after their issuance, of additional insur- 
ance in other companies with the knowledge of the agent from whom the first 
policies were received, but without the requisite indorsement of consent. Baum- 
gaitel v. Providence-Washington Ins. Co., 136 N. Y. 547, 32 N. E. 990; A. M. 
Todd Co. v. Farmers’ Mutual Fire Ins. Co., 137 Mich. 188, 100 N. W. 442; Lipp- 
man v. Astna Ins. Co., 108 Ga. 391, 33 S. E. 897, 75 Am. St. Rep. 62; People’s 
Bank v. Ins. Co. of N. Am., 146 Ga. 514, 91 S. E. 684, L. R. A. 1917D, 868; 
Haverly v. Westchester Ins. Co., 138 Tenn. 557, 199 S. W. 393; Johnson v. 
Etna Ins. Co., 201 N. C. 362, 160 S. E. 454, 456; Taylor v. State Ins. Co., 98 
Iowa, 521, 67 N. W. 577, 60 Am. St. Rep. 210; German Ins. Co. Heiduk, 30 Neb. 
288, 46 N. W. 481, 27 Am. St. Rep. 402. 

In certain other cases, cited in 2 Couch on Insurance, § 543, and note, 10 
L. R. A. (N. S.) 1064, asserted waivers were sustained under contractual and 
other conditions analogous to those here presented. But the decisions first referred 
to are more in accord with the principle applied in the Maryland cases which 
we have cited. According to the decisions of this court, the power of the agent 
to waive provisions of the policy, after its delivery to the insured, are effectually 
limited by such terms as the present policy contains, and the agent’s knowledge of 
subsequent disregard by the insured of specified conditions of the policy does not 
result in a waiver which is explicitly precluded except by agreement duly indorsed 
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or attached. The application of those principles to the case now under considera- 
tion leads us to the conclusion that there was error in the admission of the testi- 
mony that the defendant’s agent aided the plaintiff in procuring additional insur- 
ance in contravention of the policy now in litigation, and that the prayer to direct 
a verdict for the defendant because of uncontradicted evidence of such a breach 
of the contract embodied in the policy should have been granted. 

In view of that conclusion, there is no occasion to discuss and decide the 
questions raised by the other exceptions in the record. 
Judgment reversed, with costs, and without a new trial. 





ZALK & JOSEPHS REALTY CO. et al. v. STUYVESANT INS. CO. OF 

CITY OF NEW YORK. No. 29735. 

Supreme Court of Minnesota. Feb. 23, 1934. 
253 Northwestern Reporter 8. 
14. INSURANCE. 

Where building inspector refused to permit insured to repair building because 
damaged by fire and deterioration to extent of more than 50 per cent. of similar 
new building, insured could recover on fire policy as for total loss of building. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

15. INSURANCE. 

In action to recover on fire policy as for total loss of building because build- 
ing inspector refused to permit repair thereof, undisputed facts held not to sus- 
tain finding that building was not damaged or deteriorated to extent required to 
justify inspector’s refusal. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Syllabus by the Court. 

1. (a) The refusal of the building inspector to permit repair of a building, 
damaged by fire and deterioration to the extent of more than 50 per cent. of a 
similar new building, rested upon a sufficient fact basis, as shown by the undis- 
puted facts. 

(b) The building inspector, an administrative officer, was not required to make 
findings of fact, where no statute or ordinance so required. If he erred in his 
opinion or conclusion as to the. facts, there was adequate remedy by appeal or 
other proceeding. 

(c) The ordinance under which he acted was not invalid because it authorized 
him to refuse a permit when, in his “opinion,” the building was damaged to the 
extent stated, instead of using the word “judgment,” or the word “conclusion.” 

2. The ordinance in question, in reference to frame buildings located within 
the fire limits of a city of the first class, is not unreasonable or arbitrary. 

3. The ordinance section in question does not conflict with other related sec- 
tions of the same ordinance or with the state statute prescribing the powers and 
duties of the state fire marshal. 

4. The language of the ordinance section here in question, quoted in the 
opinion, is not indefinite or uncertain. 

5. (a) Due process of law is satisfied when an opportunity is afforded to 
invoke the equal protection of the law by judicial proceeding appropriate for the 
purpose and adequate to secure the end and object sought to be obtained. 

(b) The defendant had the right to appeal, to bring suit to test the validity 
of the ordinance, or to wait, as it did, until action was brought against it, and 
then defend on any and all grounds of invalidity of the ordinance. 

6. No delegation of legislative power to the building inspector is shown 

7. The ordinance section in question cannot be so construed as to apply only 
in case the 50 per cent. damage to the building is the result of one single cause 
or of the last fire in the building. 

8. The ordinance section should receive a reasonably strict construction, but, 
where the facts are undisputed and the provisions of the ordinance are unam- 
biguous and stated in clear language, we cannot, by construction, change its 
terms or the result of its application to the facts. 


9. The plaintiffs are entitled to recover on their insurance policy as for a 
total loss of the building. 
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10. The undisputed facts do not sustain the trial court’s finding that the 
bu:lding was not damaged or deteriorated from any cause to the extent of more 
than 50 per cent. of a similar new building, or the finding that the ordinance 
section is void. 

Appeal from District Court, St. Louis County; Bert Fesler, Judge. 

Action by the Zalk & Josephs Realty Company and others against the Stuy- 
vesant Insurance Company of City of New York. From an order denying their 
motion for a new trial, plaintiffs appeal. 

Order reversed, with directions. 

Abbott, MacPherran, Dancer, Gilbert & Doan, of Duluth, for appellants. 

George H. Spear, of Duluth, for respondent. 

OLSEN, Justice. 

Plaintiffs appeal from an order denying their motion for a new trial. 


The action is one to recover upon a fire insurance policy against loss or dam- 
age by fire, issued by defendant to these plaintiffs. The policy is in the amount of 
$1,000 upon a two-story, frame building, used for mercantile and lodging purposes, 
located within the fire limits of the city of Duluth. The insurance was for the 
term of one year, commencing May 27, 1931. There was, including defendant’s 
policy, a total of $5,000 insurance on the building under Minnesota standard 
policies, and the policies fixed that sum as the insurable value of the building. 
On March 16, 1932, the building was damaged by fire. The actual fire loss thereon 
by that fire was $1,496.94, and the building could have been repaired for that 
sum. The building was old, having been built some forty years ago. It had been 
damaged by one previous fire, and had deteriorated in value by reason of time, 
usage, and fire. 

Shortly after the fire of March 16, 1932, plaintiffs, or a building contractor 
on their behalf, applied to the building inspector of the city for a permit to 
repair the building. The inspector, acting under section 419 of Ordinance No. 
1126 of the city, known as the building code, refused to permit the building to be 
repaired, and, by letter, notified the plaintiffs that, in his opinion, because of 
previous fires and deterioration, and the fire of March 16, the building was in 
such condition that, under the section of the ordinance noted, permission to repair 
could not be granted. In the same letter, he ordered plaintiffs to tear down and 
renove the building from the premises within thirty days. The letter was received 
by plaintiffs on the date written. Plaintiffs complied with the order, and tore 
down and removed the building. They then sued each of the insurance companies 
for the full amount of each policy, as for a total loss of the building by fire. The 
trial court, hearing the cases involving all of the insurance, without a jury, 
awarded recovery by plaintiffs against this defendant for one-fifth of the actual 
fire loss of $1,496.94 and no more; this defendant carrying one-fifth of the total 
insurance, 

Section 419 of the building code ordinance reads as follows: “(a) It shall be 
unlawful to repair or alter any frame or brick vencered building located within 
the Fire Limits, if in the opinion of the Building Inspector such building has been 
damaged or deteriorated from any cause to the extent of more than fifty (50) 
per cent of a similar new building and all such buildings so damaged or deter- 
iorated shall be torn down and removed when so ordered by the Building Inspec- 
tor 

[1, 2] 1. The trial court found that this section of the ordinance was void, 
and hence .the building inspector had no right or authority to refuse a permit to 
repair, or to order the building torn down and removed. The validity of this 
section of the ordinance presents an important question for review. Its validity 
is attacked on several grounds. It is contended that the opinion of the building 
inspector was not a sufficient basis for his order; that a fact basis for such 
order was required. We agree that a fact basis for the order was required. The 
ordinance itself requires a fact basis for action by the inspector. If he errs in his 
judgment or conclusion as to the facts, there is adequate remedy by appeal or 
other proceedings as hereinafter specified. But the inspector was not required to 
make findings of fact, and the evidence and findings of the court show that there 
was a sufficient fact basis. The building inspector’s order recites that he inspected 





204 The Insurance Law Journal, Vol. 83 {July, 1934 


the building the day after the fire, and that, because of previous fires and deter- 
1oration from all causes, it was his opinion that, under the section of the ordinance, 
the building should not be repaired but should be torn down. The court found 
that, at the time of the fire, a similar new building would have been of the value 
of $7,776, that the old building, as it stood immediately before the fire, was of 
the value of $3,888, and that the fire damage on March 16, 1932, amounted to 
$1,496.94. The court made no express finding as to the value of the building after 
the fire. But the necessary result follows that the building then had a value of 
only $2,391, which brought it well within the provisions of section 419, making it 
unlawful to repair any frame building within the fire limits which has been dam- 
aged or deteriorated from any cause to the extent that this building was damaged 
and deteriorated. 

[3] 2. Was the ordinance unreasonable and arbitrary so as to be invalid on 
that ground? The court found, as we have stated, what the cost of repairing the 
building would be, and further found that, after the fire, the building was unin- 
habitable and unfit for occupancy without repairs. It follows that the building, 
in the condition it was left after the fire, had no value unless it could lawfully 
be repaired. The question then is whether an ordinance, prohibiting the repair of 
such a building located within the fire limits, is so unreasonable and arbitrary as 
to invalidate such an ordinance, adopted by the city council, under its police 
power, for the prevention of fires and for public safety. It is unquestioned that 
the city, by ordinance, had power to establish fire limits and to regulate the kind 
of material and fire safeguards to be used in construction of new buildings within 
such limits. In exercising that power, the city could not impose unreasonable or 
arbitrary conditions or restrictions not germane to or reasonably required in order 
to accomplish the purposes for which the power was granted. One purpose of 
ordinances establishing fire limits and making it' unlawful to repair damaged 
frame buildings is the gradual elimination, within the fire limits, of such buldings 
and other buldings which are fire hazards. State v. Lawing, 164 N. C. 492, 80 
S. E. 69,51 L. R. A. (N. S.) 62; City of Shenandoah v. Replogle, 198 Iowa, 423, 
199 N. W. 418. We conclude that the ordinance section here in question, as applied 
to the facts shown, is not unreasonable or arbitrary. 


[4, 5] 3. It is urged that section 419 conflicts with other sections of the 
ordinance and with the statute defining the powers and duties of the state fire 
marshal. The court, in its findings, quotes sections 16 and 420 of the ordinance. 
Section 16 is a general regulation providing, in substance, that, if the whole or 
any part of a building, or the plumbing or electric wiring or appliances therein, 
shall be found dangerous, the building inspector shall, in writing, notify the 
owner to remedy the condition, and, if the owner fails so to do, he shall be sum- 
moned to appear before the city council to show cause why he has not complied 
with the notice. If, on hearing before the council, the building or appliances are 
found dangerous or unsafe, and the owner fails to make them safe within a 
reasonable time, the council may order the building inspector to demolish the 
structure or the unsafe part thereof. Section 420 provides, in substance, that 
defective or dangerous buildings or structures, inside or outside of the fire limits, 
shall be repaired and put in safe condition, or, if beyond the possibility of repair, 
be torn down and removed, when so ordered by the building inspector. Reading 
these two sections in connection with section 419, there is no serious conflict. The 
provisions as to repairs found in sections 16 and 420 should not be construed as 
destroying section 419, if that can be avoided. The presumption is that the legis- 
lative body, the city council, intended that the three sections of the ordinance 
should operate together. So construed, it reasonably appears that the repairs 
provided for in sections 16 and 420 refer to permissible repairs not prohibited by 
section 419. 


[6] The statute defining the powers and duties of the state fire marshal, 1 
Mason’s Minn. St. 1927, § 5961, provides that he may condemn and by order direct 
the destruction, repair, or alteration of any building which by reason of age, 
dilapidated condition, defective chimneys, etc., or other defect, is especially liable 
to fire, and which building, in his judgment, is so situated as to endanger life or 
limb or other buildings or property in the vicinity. This statute was considered 
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in State Fire Marshal v. Fitzpatrick, 149 Minn. 203, 183 N. W. 141, and it was 
there held that the fire marshal was not authorized to order a building demolished 
and removed under that statute, where the building could reasonably be repaired 
and altered so as to eliminate the hazard created thereby. There had been no 
fire. The building had become dilapidated by reason of age and failure to repair, 
but had an estimated value of from $5,000 to $10,000, as it stood. It could be 
repaired at a cost of about $4,000 so as to eliminate the hazard. The building 
was within the fire limits, but the court calls attention to the fact that “no 
ordinance or building regulation forbids repairs or alterations thereon.” The 
case, therefore, does not overrule or modify Larkin v. Glens Falls Ins. Co., 80 
Minn. 527, 83 N. W. 409, 81 Am. St. Rep. 286. In Evans vy. City of Redwood 
Falls, 103 Minn. 314, 115 N. W. 200, on the question of conflict between a charter 
provision and the general law regulating the issuance of license for sale of 
intoxicating liquor, the court held that the state statute operating throughout 
the entire state was not intended to deprive municipalities of their charter powers 
to legislate upon the same subject; that any charter or ordinance assuming to 
lower the standard fixed by the state law would be inconsistent therewith, but 
that the statute fixed the minimum degree of regulation which might be impcsed 
and that more stringent rules might be adopted under charter provisions so long 
as they embody the substance of the general law and merely add thereto further 
regulations required by local conditions. See State v. Harris, 50 Minn. 128, 52 
N. W. 387, 531; City of Duluth v. Evans, 158 Minn. 450, 197 N. W. 397. Atten- 
tion may also be called to 1 Mason’s Minn. St. 1927, § 1630-8, part of the Housing 
Act passed in 1917, providing that the act shall be held to be the minimum require- 
ments adopted for the protection of the health, welfare, and safety of the com- 
munity, but that the local legislative body of each city is empowered to enact 
supplementary ordinances imposing higher requirements relative to light, ventila- 
tion, sanitation, fire prevention, maintenance, and use for all dwellings. While 
the act applies to dwellings, the definition of “dwelling” includes any house or 
building occupied in whole or in part as a sleeping place of one or more persons 
either permanently or transiently. 

[7] 4. Objection is made on the ground that the language of section 419 is 
too indefinite and uncertain to constitute 2 valid law. This objection appeared 
to be based on the use of the word “opinion” in reference to the action of the 
building inspector in refusing to permit repairs. One of the dictionary definitions 
of the word is a “settled judgment in regard to any point of knowledge or 
action.” In Larkin v. Glens Falls Ins. Co., 80 Minn. 527, 83 N. W. 409, 410, 81 
Am. St. Rep. 286, the court said: “By a fair construction of such ordinances, the 
inspector is empowered to condemn buildings located within the fire limits when- 
ever, in his judgment, they have been damaged by fire or decay to the extent of 
50 per cent. of their value. * * * There is no question in this case but that the 
insured building was within such fire limits, and no question but that the building 
inspector refused a permit to repair the same after the fire. Nor is there any 
question but that, without proper and suitable repairs, the building was, rendered 
practically worthless by the fire.” 

The same situation appears in the present case. In the Larkin Case there 
was an insurance policy for $500 on a small wooden building with a brick front. 
Presumably, before the fire, the building was worth at least the amount for which 
it was insured. After the fire, it was estimated that the building could be 
repaired for not to exceed $150. The insured was willing to accept that amount 
or to have the building repaired, if he could get a permit to repair. The permit 
was refused. These facts appear from the record in the case. Recovery as 
for total loss was sustained. While no attack was there made on the ordinance 
directly on the ground that it was indefinite and uncertain, it was strenuously 
urged that other sections of the ordinance permitted repairs, notwithstanding the 
section which authorized the building inspector to refuse a permit to repair 
where the building was damaged by fire and decay to the extent of 50 per cent. 
of its value. 

[8] There is some claim here that the ordinance is indefinite because the dam- 
age is measured as “more than fifty (50) per cent of a similar new building” 
without saying “fifty per cent of the value of a similar new building.” That 
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the words used mean 50 per cent. of the value of 
apparent. 

We find no such uncertainty or indefiniteness in the section as to render it 
invalid on that ground. 

[9, 10] 5. The objection is presented that the order of the building inspector 
refusing to permit repairs and ordering the building removed was not due process 
of law because no notice was given and no hearing had before the order was 
made. The building inspector is an administrative officer. The ordinance does not 
provide for any notice or any hearing before he passes upon the questions of 
granting a permit or ordering a building removed. His decision and order so 
made do not bind or affect any one until notified or informed thereof. When 
notified, or obtaining knowledge of the order, any person affected may appeal there- 
from to the city council within ten days. Defendant was clearly informed of the 
order shortly after the fire, and could have appealed. While the appeal section 
provides that the appeal shall be taken within ten days, it is apparent that this 
means within ten days after knowledge or notice of the order. We do not hold 
that the failure to appeal concluded defendant from questioning the ordinance in 
the present suit. Not having appealed, two additional courses remained, to defend- 
ant by which to test the validity of the ordinance. It could itself bring some action 
to test the validity of the ordinance, or, it could, as it did, wait and raise the ques- 
tion in any suit brought against it. The suit has been tried and defendant has 
presented all objections to the ordinance that it could have presented at any 
stage of the proceedings. 

The action of an administrative officer, under the police power of a state or 
city, is not final and need not necessarily require notice before action is taken 
or an order made, unless required by statute or ordinance. An opportunity to be 
heard and to contest the order or action must be given, but need not be given in 
express terms or in the same law or ordinance. Due process of law is satisfied 
when an opportunity is afforded to invoke the equal protection of the law by 
judicial proceedings appropriate for the purpose and adequate to secure the end 
and object sought to be obtained. The defendant in this case had the right to 
appeal to the city council, to bring suit for injunction or other appropriate 
remedy, or to wait, as it did, until action was brought against it on its policy and 
defend on all grounds that it could have raised at a hearing. This affords due 
process of law. State v. State Board of Medical Examiners, 34 Minn. 387, 26 
N. W. 123; County of Hennepin v. Bartleson, 37 Minn. 343, 34 N. W. 222: State ex 
rel. R. R.& W. H. Com. v. C., M. & St. P. Ry. Co., 38 Minn. 281, 37 N. W. 782; C. 
N. Nelson Lbr. Co. v. McKinnon, 61 Minn. 219, 63 N. W. 630; Wolf v. State Board 
of Medical Examiners, 109 Minn. 360, 123 N. W. 1074; State ex rel. Hunt v. City 
of Montevideo, 142 Minn. 157, 171 N. W. 314; Pelkey v. National Surety Co., 143 
Minn. 176, 173 N. W. 435; Hoff v. First State Bank, 174 Minn. 36, 218 N. W. 
238; American State Bank v. Jones, 184 Minn. 498, 239 N. W. 144, 78 A. L. R. 770: 
Security Ins. Co. v. Rosenberg, 227 Ky. 314, 12 S.W.(2d) 688; North American 
Cold Storage Co. v. Chicago, 211 U. S. 306, 29 S. Ct. 101, 53 L. Ed. 195, 15 Ann 
Cas. 276; American Surety Co. v. Baldwin, 287 U. S. 156, 53 S. Ct. 98, 77 L. Ed 
231, 86 A. L. R. 298; Eichenlaub v. City of St. Joseph, 113 Mo. 395, 21 S. W. 8, 
18 L. R. A. 590; Russell v. Fargo, 28 N. D. 300, 148 N. W. 610; State v. Shannon- 
house, 166 N. C. 241, 80 S. E. 881. Other federal and state cases are cited in 
Hoff v. First State Bank, supra, to which reference may be made. 


[11] 6. That the Legislature may and does delegate legislative power to city 
councils needs no argument or discussion. That no legislative power was dele- 
gated to or exercised by the building inspector is settled by the cases already cited. 

[12] 7. Some claim is made that the ordinance should be construed to apply 
only in case one single cause, in this case the last fire, in and of itself damages 
a building to the extent of more than 50 per cent. of its value, or of the value 


of a similar new building. The language of section 419 does not permit such a 
construction. 


a similar new building is 


[13] 8. That the ordinance should receive a reasonable strict construction 1s 
well settled. It imposes a penalty for violation of any of its provisions. This ts 
not an action to recover a penalty or impose punishment for any violation of the 
ordinance. This section of the ordinance is unambiguous, and its provisions are 
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stated in clear language. The facts are undisputed. In that situation we cannot, 
by construction, change its terms or the result of its application to the facts. 

[14] 9. Following Larkin v. Glens Falls Ins. Co., 80 Minn. 527, 83 N. W. 409, 
81 Am. St. Rep. 286, Russell v. City of Fargo, 28 N. D. 300, 148 N. W. 610, 
Davison v. Walla Walla, 52 Wash. 453, 100 P. 981, 21 L. R. A. (N. S.) 454, 132 
Am. St. Rep. 983, State v. Shannonhouse, 166 N. C. 241, 80 S. E. 881, Rutherford 
vy. Royal Ins. Co. (C. C. A.) 12 F. (2d) 880, 49 A. L. R. 814, Dinneen v. American 
Ins. Co., 98 Neb. 97, 152 N. W. 307, L. R. A. 1915E, 618, Ann. Cas. 1917B, 1246, 
Hamburg-Bremen Fire Ins. Co. v. Garlington, 66 Tex. 103, 18 S. W. 337, 59 Am. 
Rep. 613, we hold that plaintiffs were entitled to recover as for a total loss of the 
building under our statute and the insurance policy on which this suit was brought. 

[15] 10. The findings of the trial court that the building was not damaged or 
deteriorated from any cause to the extent of more than 50 per cent. of a similar 
new building and that section 419 of the ordinance is void are not sustained by 
the evidence. The finding that the building had not been damaged or deteriorated 
from any cause to the extent of more than 50 per cent. of a similar new building 
appears to conflict with the specific findings as to the value of the. building before 
the fire, the value of a similar new building, the fire damage, and the finding that 
without repairs the building could not be used and so had no value. Possibly the 
court meant by that finding that the last fire alone did not damage the building 
to that extent. The ordinance section cannot be construed in that limited sense, 
and the similar ordinance was not so construed in Larkin v. Glens Falls Ins. Co., 
80 Minn. 527, 83 N. W. 409, 91 Am. St. Rep. 286. 

As to the finding that the ordinance section is void, that presents a question 
of law for decision on undisputed facts, and has already been fully covered. 

In conclusion, it may be noted that the part of the order of the building in- 
spector directing the owners to remove the building is not of vital consequence. 
It the inspector was justified in refusing a permit to repair, and, as found by the 
court, the building was uninhabitable and unfit for occupancy without such repairs, 
the loss would then be total whether or not the building was thereafter removed. 
No question of salvage is here involved. 


The order appealed from is reversed, with directions to the trial court to 
amend its findings of fact and conclusions of law so as to order judgment in favor 
of the plaintiffs for the amount claimed in the complaint. 


VOS. v. ALBANY MUT. FIRE INS. CO. No. 29459. 
Supreme Court of Minnesota. March 16, 1934. 
255 Northwestern Reporter 549. 
lh INSURANCE. 


Evidence supported jury's finding that insurer, through its agent, knew of 
actively operating still in barn on which it wrote fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. 

Fire policy issued on a barn known by insurer to contain an actively 
operating still Aeld void as against public policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

Syllabus by the Court. 

1. Jury's finding that insurance company through its agents knew of the 

existence of an actively operating still in barn on which it wrote insurance held 
supported by the evidence. 
2. Fire insurance policy issued on a barn known by the company to contain 
actively operating illegal still is void as against public policy. Since fire 
hazard to the barn is increased by maintenance of illegal still therein, to allow 
owner of barn to be indeninified in case of loss thereof by fire would be to 
render safe an illegal business and would result in indemnifying perpetrator of 
illegal act from one of the consequences thereof. This court will not protect 
those engaged in crime. 

3. Where suit is brought on illegal contract, defense of illegality can be 
taised under a general denial or by the court on its own motion. 

Appeal from District Court, Stearns County; John A. Roeser, Judge. 

Action by George Vos against the Albany Mutual Fire Insurance Company. 


an 
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From an order denying its alternative motion for judgment or for a new ttrial. 
lefendant appeals. 

Reversed, with directions. 

R. B. Brower and’ J. B. Himsel, both of St. Cloud, for appellant. 

Henry H. Sullivan, of St. Cloud, for respondent. 

Devaney, Chief Justice. 

Action upon a fire insurance policy issued by defendant, Albany Mutual Fire 
Insurance Company, to plaintiff, George Vos. Defendant is a township mutual 
fire insurance company, organized in 1895 and doing business in townships in 
Stearns county. Its authority is limited, in the main, to the insurance of farm 
buildings and farm property used for farming purposes as specifically enumerated 
in 1 Mason, Minn. St. 1927, § 3659, as amended Laws 1933, chaps. 52, 421. The 
policy covered certain farm buildings, including a barn and the personal property 
such as hay, machinery, cattle, etc., contained therein. The barn and personalty 
were destroyed by fire, and plaintiff now seeks indemnity under the policy. Defend- 
ant contests liability on the ground that there was an illicit still in the barn ille- 
gally used in the manufacture of liquor which fact was not disclosed in plaintiff's 
written application for insurance and was at all times unknown to the defendant 
company. Plaintiff admits that a still was maintained and actively operated in 
the barn and that such fact was not disclosed in his application. He contends, 
however, that defendant, through its agents, knew at the time of the insurance 
of the policy that the barn contained such a still, and that since defendant had 
such knowledge, it cannot now assert this fact as a defense. The case was sub- 
mitted to a jury, who found for plaintiff in the sum of $4,050 under instructions 
such that they could only so find if they believed that defendant knew when issuing 
the policy that the barn contained an illegal still. From an order denying its 
alternative motion for judgment or for a new trial, defendant appeals. 

[1] The jury’s finding in accordance with the evidence produced by plaintiff 
that defendant company knew of the existence of the still at the time that it issued 
the policy is amply supported by the evidence. In fact, there was evidence which, 
if believed, would show that the president of defendant company had such knowl- 
edge. In legal effect, the result is the same therefore as though there had been 
incorporated in this policy at the time of its issuance a provision that defendant 
company would insure this barn even though and despite the fact that it housed 
an actively operated illicit still. 

[2, 3] In so far as the company agreed to indemnify plaintiff for loss of the 
barn and its contents occasioned by fire under this policy as changed by the act 
of defendant’s agents in waiving the provision of the policy respecting the increase 
in hazard by the installation of an illicit still, we think the policy is protanto void 
as violative of public policy. There can be no question but that defendant could 
not have insured the illegal still and its component parts as such, knowing that 
the plaintiff intended using the same to manufacture illicit liquor. Plaintiff does 
not contest this rule and in fact makes no attempt to recover for the value of 
the still itself. The law will not permit a person to insure property illegally 
used and thus to indemnify himself in the event of its loss or confiscation. To do 
so would be to encourage and further criminals in their illegal actions and transac- 
tions. Such a furthering manifestly would contravene public policy. 


We approach the case at bar bearing in mind this rule that the law will not 
in any way further the doing of an illegal act by allowing its perpetrator to be 
indemnified or made whole from any of the consequences which might or are 
apt to follow therefrom. Here recovery is sought for the loss of the barn which 
housed the illegal still. This is but one step removed from an attempt to recover 
for the loss of, or damage to, the still itself. Plaintiff must have known when 
operating the still that he was increasing the fire hazard to his barn. The gasoline 
stove; the lack of a chimney for such stove; the highly inflammable character of 
the illegal beverage which he was distilling—all are factors which plaintiff knew, 
or should have known, increased greatly the danger of destruction of the barn 
by fire. Since plaintiff was aware of the fact that by engaging in this illegal busi- 
ness he was increasing the hazard of fire, the law will not permit him to indemnify 
himself against any loss which might be caused by the illegal operation of this 
still. Plaintiff was, by obtaining insurance, seeking to indemnify himself against 





‘+e Ss RPh DD wo bee ee DO oe 


om Oo #-# 


Rar a 


Fire] Vos v. Albany Mutual Fire Ins. Co. 209 


one of the consequences which might follow his prosecution of this illegal act. 
This he cannot do. If this court were to allow him so to do, it would to that 
extent foster and encourage the illicit purpose of the act. The avearge person, 
cognizant of the increased fire hazard, is much more apt to erect and operate a 
still in his barn if he can insure the building housing the same than he is if he 
cannot. 


We are aware of the fact that the question here presented is a new one in 
this state. So far as we can find, there is no case anywhere on all fours with the 
one at bar. The fact that this case blazes a new trail should not, we believe, deter 
us. In the forepart of the case of Armstrong v. Toler, 11 Wheat. 258, 261, 6 L. 
Ed. 468, appears the following statement which we think correctly states the law 
in the abstract: “* * * * Where the contract grows immediately out of, and 
is connected with, an illegal or immoral act, a court of justice will not lend its 
aid to enforce it. And if the contract be in part only connected with the illegal 
transaction, and growing immediately out of it, though it be, in fact, a new con- 
tract, it is equally tainted by it.” Of somewhat more specific application to the 
case at bar is a quotation from 5 Couch, Cye. of Ins. Law, § 1114, p. 3927, as 
follows: “* * * Where the premises are insured and they are kept solely or 
partly for carrying on an unlawful business, the question is pertinent whether 
the insurance is not so closely connected with the legal or unlawful use that it 
does in fact operate as a cover for the unlawful purpose, and so taint the con- 
tarct itself with illegality. If it does tend to assist or abet the wrongdoer in 
transgressing the laws, and if it does in reality aid or promote the illegal transac- 
tion, and encourages an abatement of the laws, there are strong reasons for hold- 
that the insurance is illegal, and not a mere collateral valid contract into which 
no illegal design enters.” 


On the general question of insuring property illegally used or connected with 
an illegal use, there appear to be two views. Massachusetts typifies the stricter 
view. There it is held that a policy on a building to be used as a public hotel, 
the insured not being licensed to keep such hotel, is void as an insurance on an 
unlawful business. Campbell v. Charter Oak Fire & Marine Ins. Co., 10 Allen 
(Mass.) 213. Similarly, a policy of insurance covering a stock of liquors kept 
for sale in violation of statutes regulating the sale of liquor has been held invalid 
as tending to make safe and profitable an illegal business. Kelly v. Home Ins. Co., 
97 Mass. 288; Johnson v. Union Marine & Fire Ins. Co., 127 Mass. 555; Lawrence 
v. Nat Ins. Co., 127 Mass. 557, note. Accord see Wood vy. First Nat. Fire Ins. 
Co., 21 Ga. App. 333, 94 S. E. 622, 735. The federal courts have held invalid 
contracts of marine insurance where the voyage is illegal according to the law of 
nations or the law of the country where the contract is made. Craig v. United 
States Ins. Co., 6 Fed. Cas. page 733, No. 3340; Gray v. Sims, 10 Fed. Cas. page 
1039, No. 5729. See, also, Gardiner v. Smith, 1 Johns. Cas. (N. Y.) 141. An 
attempt to insure lottery tickets has been held to be an invalid impingement of 
publi¢ policy. Mount & Wardell v. Waite, 7 Johns. (N. Y.) 434. It has been 
said that one cannot by express terms insure himself against damage resulting 
hecause of a violation of a criminal statute. Messersmith v. American Fidelity 
Co., 187 App. Div. 35, 175 N. Y. S. 169, 170. These cases seem to adhere to the 
view that where the articles insured are used in an illegal business or trade or 
the consequences insured against result from a prohibited act, the policy is invalid 
whether or not the insurance actually furthers the illegal purpose, makes it safer 
or more profitable, or invites the perpetration of the illegal act. 


Other courts seem to have taken the view that the insurance is valid even 
though closely connected with and related to an illegal enterprise if the insurance 
does not directly further the illegal purpose or make it more likely that a person 
will engage therein than as if he cannot procure insurance. So it has been held 
that a policy covering the furniture in a bawdyhouse is not void as against public 
policy, since the contract of insurance was not necessary to the welfare of the 
house and in no way promoted the unlawful business. Conithan v. Royal Ins. 
Co., 91 Miss. 386, 45 So. 361, 18 L. R. A. (N. S.) 214, 124 Am. St. Rep. 101, 15 
Ann. Cas. 539; AEtna Ins. Co. v. Heidelberg, 112 Miss. 46, 72 So. 852, L. R. A. 
1917B, 253; Electrova Co. v. Spring Garden Ins. Co., 156 N. C. 232, 72 S. E. 306, 
35 L. R. A. (N. S.) 1216. Apparently the majority of decisions hold that the 
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validity of a policy covering intoxicating liquors depends upon the intent with 
which the property is insured. It must appear that the policy was issued for the 
purpose of protecting the illegal traffic in order that it shall be declared invalid. 
1 Cooley’s Briefs on Insurance (2d Ed.) pp. 833, 834. It has been held in Iowa 
that a policy on store fixtures is not invalid because such fixtures are used in car- 
rying on an unregistered pharmacy business. Erb v. Fidelity Ins. Co., 99 Iowa, 
727, 69 N. W. 261. 

It is not necessary for us now to adopt one or the other of the above rules, 
for we think that under either rule the policy in the case at bar would be held 
invalid, since it is clear that this illegal still had no legitimate use and that the 
insurance of this barn directly furthered an illegal purpose. The law will not 
sanction anything which either directly or indirectly furthers an illegal purpose. 
Modern organized crime threatens the very foundation of constituted society and 
the enjoyment by all citizens of the peace and protection of good government. 
Courts must not lend themselves to the enforcement of contracts which give pro- 
tection to those engaged in crime. This court will not. The unlawful manufac- 
ture of alcoholic liquor has presented a major problem to the law enforcement 
officers and has written its chapter into the recent crime annals of the state. It is 
so likely to continue. The contract here considered furthers directly the illegal 
manufacture of alcoholic liquor and therefore furthers crime itself. To uphold 
it would be subversive of every decent public interest in the state. 

We refrain in the instant case from expressing an opinion as to whether, if 
the dwelling house or any other building detached from the barn had burned, plain- 
tiff could have recovered. 

Neither counsel have argued the law to be as we are here deciding but we 
are not confined to the argument and authorities set forth in the briefs. Where 
the illegality of the contract on which suit is brought clearly appears, the court 
on its own motion will declare the contract unenforceable. In Jacobson vy. Barnes, 
176 Minn. 4, 8, 222 N. W. 341, 342, this court said: “Where such invalidity [ille- 
gality of the contract upon which suit is brought] appears, it is the duty of the 
court itself to assert it and deny relief even though the parties themselves do not 
raise the question by pleading or otherwise.” See, also, Hackett v. Hammel, 185 
Minn. 387, 389, 241 N. W. 68; Goodrich v. N. W. Telephone Exch. Co., 161 Minn. 
106, 112, 201 N. W. 290. Though this rule at one time apparently was not followed 
by this court, see Ross, Minnesota Pleading as “Fact Pleading,” 13 Minn. Law 
Review, 348, 349-351, it now seems well settled that the defense of illegality can 
be raised under a general denial or by the court on its own motion. 16 Minn. Law 
Review, 720, 721. 

Under the view here taken, it becomes immaterial whether or not the fire 
actually was caused by the still. In accordance with the foregoing we direct that 
judgment be entered for defendant. 

Reversed. 


McLAIN et al. v. ATLAS ASSUR. CO., LIMITED, OF LONDON, ENGLAND. 
No. 22866. 
St. Louis Court of Appeals. Missouri. Feb. 6, 1934. 
67 South Western Reporter (2d) 849. 
1. INSURANCE. 


_. Father holding curtesy estate and children owning fee subject thereto could 
join as plaintiffs in action on fire policy taken in their names covering building 
on premises, as “persons having interest in subject-matter of action and in obtain- 
ing relief demanded” (Mo. St. Am. § 700, p. 909). 

(For other cases see Insurance, Dec. Dig. § 624 [2].) 
6. INSURANCE. 
_ Evidence that insured and others were carrying clothing to car on day after 
tire held inadmissible, in action on fire policy, to show insured burned or procured 
burning of dwelling. 

(For other cases see Insurance, Dec. Dig. § 658.) 
9. INSURANCE. | 

That father owning estate in curtesy and children owning fee subject thereto 
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were all included in fire policy as owners held not ground for forfeiture, where 
there were no incumbrances and agent fully informed as to facts. 

(For other cases see Insurance, Dec. Dig. § 282 [2].) . 

Appeal from Court of Common Pleas, Cape Girardeau County; L. L. Bow- 
man, Judge. 

“Not to be published in State Reports.” 

Suit by George P. McLain and others against the Atlas Assurance Company, 
Limited, of London, England. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

B. Hugh Smith and R. P. Smith, both of Cape Girardeau, for appellant. 

J. Grant Frye and R. L. Dearmont, both of Cape Girardeau, for respondents. 

Hostetrer, Presiding Judge. 

This is a suit on a fire insurance policy which was begun on November 14, 
1932, in the Cape Girardeau court of common pleas. The petition was in con- 
ventional form. 

The facts of the case are as follows: The insured property was a two-story 
ten-room dwelling, situated in the city of Cape Girardeau. The property was 
insured for $1,500 against fire by a policy issued by defendant on February 15, 

This is a suit on a fire insurance policy which was begun on November 14, 
1931, during the life of the policy. The plaintiff George P. McLain owned a 
curtesy interest in the property, and his co-plaintiffs, Harry Lee McLain and Nell 
Leonora Starnes, were his children and together owned the remainder interest 
subject to the curtesy interest of their father. The title to the property had been 
in Sallie McLain, deceased wife of George P. McLain, who died intestate on 
January 4, 1920. This being before curtesy was abolished in Missouri, left the 
title as above stated. 

The son and daughter did not, at the time the insurance was taken out, live 
in Cape Girardeau, but both lived out of the state, and their father, George P. 
McLain, occupied the property and had occupied it ever since the death of his 
wife, and the two children really had nothing to do with it in the way of paying 
taxes or looking after it or otherwise. 

George P. McLain testified that he took out the insurance through Robert 
Wilson, agent for the defendant company; that he told the agent, at the time the 
insurance was procured, that it had been his wife’s property and that it had 
always been insured since her death in the name of Sallie McLain estate; and 
he further testified that he told the agent that Sallie McLain was his wife and 
that she was dead and that the agent knew the facts, anyway, about his wife’s 
death, and that the children were her heirs, and about him being the widower, 
and that the agent said that he had an interest in the property as well as the chil- 
dren, and therefore he would insure it in the name of all three of them. 

Robert Wilson, the agent, was put upon the stand by the defendant and in 
effect substantiated the testimony of George P. McLain. He testified that McLain 
advised him about the facts concerning the title as stated by him, and after a 
discussion he (the agent) concluded that he would write it in the name of all 
three, that is, the father and the son and the daughter; that it was manifest that 
the father had an interest in the property as well as the son and the daughter, 
and that neither he nor McLain, being lawyers, knew what interest each might 
have, but that they understood that the three owned the property; and that he 
put the names of all three in the policy as owners and collected the premium and 
delivered the policy to McLain. 

The principal defense urged at the trial was that the dwelling house was 
burned by one Simmons at the instance of George P. McLain. Simmons was 
arrested some time after the fire and made a confession to the officers that he 
set the building on fire under a promise from George P. McLain that he would 
give him $100 out of the insurance money, when collected, for so doing. He 
later entered a plea of guilty to the charge of arson and was given a term in the 
State penitentiary. 

His deposition, taken while he was an inmate of the penitentiary, on behalf 
of the defendant, was offered and read by the defendant at the trial. In this testi- 
mony he went back on his previous statement that George McLain had hired him 
to set fire to the house and said it was not true. He gave as his reason for set- 
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ting fire to the house that it was because of some trouble he had had about a 
woman named Alda, who formerly lived in the dwelling. 

He further testified that shortly before the fire he went to McLain’s home to 
see thé girl and he got into an argument with McLain over a gambling game 
and the girl together, and that McLain got a hammer and made him leave; that 
the girl told him that McLain said if he ever caught him at the house again he 
was going to have him arrested and that shortly thereafter he (Simmons) set 
the house on fire; that he was unfriendly with McLain at the time he set the 
house afire and had no love for him yet, and that he did not know at that time 
that the house was insured, and that he was trying to help himself when he 
implicated McLain. 

McLain in his testimony gives this version of the hammer incident: That he 
did not know this man Simmons by that name, and that the name of the man 
who came there the night of the hammer episode might have been Simmons, and, 
anyway, that he came to see the girl, and that he and this man played some games 
of seven up, and the man claimed that he (McLain) owed him $50 for having 
lost out in this card playing, and that he asked him to let him go to a room with 
the girl, and that he (McLain) then got the hammer and ran him off and threatened 
him if he ever came back again. 

It was in evidence that the dwelling was used for a rooming house; that 
several families had occupied rooms in the house, but that at the time of the fire 
there was only one person staying there and that was the girl who was keeping 
house for McLain; that McLain at that time was working at a Greek restaurant 
and the girl herself was also working at the same restaurant; and that a Greek, 
also working at the restaurant, was sleeping in the house at night. 

McLain further testified that he had nothing to do with the fire and really 
didn’t know Simmons by name unless the man who was there the night of the 
hammer episode was Simmons. McLain was never arrested on a charge of arson. 

It was admitted that proofs of loss had been made and that Sallie McLain 
originally owned the property and that she died intestate on January 4, 1920, 
leaving George P. McLain, her husband, and the two children (plaintiffs), surviv- 
ing, and the demand of payment and its refusal by defendant. 

The court gave two instructions on behalf of the plaintiff, as follows: 

Instruction No. 1. “The court instructs the jury that the burden of proof 
that plaintiffs, or either of them, set fire to, or caused fire to be set to, the house 
in question, is upon the defendant, and unless defendant has sustained this burden 
to your satisfaction by the preponderance or greater weight of the evidence, your 
verdict will be for plaintiffs.” 

Instruction No. 2. “The court instructs the jury that if you find and believe 
from the evidence that the policy in question was issued by defendant company 
on or about the 5th day of February, 1931, and that thereafter on or about the 
14th day of November, 1931, and while said policy was in full force and effect 
the property insured under the terms of said policy was destroyed by fire and if 
you should further find that proof of loss was duly made to said company by 
the plaintiffs and that demand for payment of the insurance was made by plain- 
tiffs and refused by defendant; and if you should further find that the plaintiffs 
were the owner of said property at the time said policy was issued and at the 
time said fire occurred, then vour findings should be for the plaintiffs in the sum 
of $1500.00, plus interest from the 14th day of January, 1932, at the rate of 6 per 
cent. per annum.” 

The court gave five instructions on behalf of the defendant. 

Instruction No. 4, given for defendant, reads as follows: “The court instructs 
the jury that the interest of plaintiff George P. McLain in and to the dwelling 
house insured was a curtesy estate as the surviving husband of Sally McLain, 
deceased, and consisted of the right to use and enjoy said dwelling house, together 
with the rents and profits therefrom for and during the natural life of said plain- 
tiff, George P. McLain, and that the interest of said plaintiff, George P. McLain 
in and to the insurance fund here sued for is the same as his interest in and to 
said dwelling house insured. You are further instructed that under the mortality 
tables which form a part of the law of Missouri, the present cash value of the 
curtesy interest of said George P. McLain in and to the insurance fund here sued 
for is $564.93, and if you find for defendant insurance company as to the interest 
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of said plaintiff, George P. McLain, as explained in other instructions then your 
verdict must be for the other plaintiffs for the sum of $1500.00 less the present 
cash value of the interest of said George P. McLain therein as above explained 
and you cannot find for the remaining plaintiffs in a greater sum than $935.07, 
together with interest thereon at 6 per cent. from the 14th day of January, 1932.” 

The next instruction given for the defendant was to the effect that if plaintiff 
George P. McLain either burnt the building, or procured it to be burnt by any 
other person, than the verdict should be against him and in favor of the defendant 
as to the interest of George P. McLain as explained in other instructions. 

The next instruction advised the jury that, while the burden of proving that 
George P. McLain procured the burning of the house was upon defendant, but 
it was only sufficient if that fact was established by a preponderance of all the 
facts and circumstances in the case, and that the same degree of proof would 
not be required as in a criminal case, and if the jury was convinced from all the 
facts and circumstances in evidence that it was more probable that George P. 
McLain procured, consented to, or connived at the burning of the house, than 
that he did not do it, then the defendant has sustained the burden of proof and 
established this defense, and in that event the jury’s verdict should be for the 
defendant as to the interest of George P. McLain in the dwelling house and the 
fund of insurance as explained in other instructions. 

The next instruction for defendant told the jury that fraud or a crime com- 
mitted by plaintiffs or any of them in connection with the fire damage to the 
dwelling house was a complete bar to the recovery of such plaintiff or plaintiffs 
as the jury might find were guilty of such fraud or crime, and if the jury found 
that any of the plaintiffs connived or conspired with any third person to set the 
building on fire, then the verdict should be for the defendant and against such 
plaintiff or plaintiffs as in their judgment might be guilty of such fraud or crime. 

Another instruction given for defendant advised the jury that if they found 
that the dwelling house was destroyed by fire set by Simmons with the knowledge, 
consent, or connivance of George P. McLain, then, in that event, the verdict 
should be for the defendant as to the interest of said George P. McLain. 


Defendant’s answer contained admissions of the issuance of the policy, the 


payment of the premium $13.55 by plaintiffs, and destruction of the dwelling by 
fire during the life of the policy. 


It contained a denial of liability on the following grounds: 

(a) The alleged arson; 

(b) That the policy was void because the interest of the plaintiffs was other 
than sole and unconditional ownership of the property; 

(c) That the interest of the insured in the property was not truly stated in 
the policy; and 
(d) That the insured building was on ground not owned by plaintiffs in fee 
simple. 

The answer also contained an averment of tender of $15.30 into court, being 
the amount of premium and accrued interest for the use and benefit of plaintiffs. 

The reply contained a general denial of new matter in the answer and an 
allegation that all the facts in respect to the title were fully stated to defendant's 
agent at the time of the issuance of the policy and that defendant waived all right 
to complain or to declare the policy void on account of the condition of the title. 


[1] One of the principal grounds urged by appellant is that the plaintiffs 
could not be joined in the suit for the reason that the interest of the plaintiff 
George P. McLain, being a curtesy estate, is dissimilar to the interest of his two 
children who jointly owned the fee subject to the curtesy estate. 


The authorities cited by appellant’s counsel in support of their position are 
not in point. 


Johnson v. Chapman, 220 App. 1331, 296 S. W. 836, a typical one cited by 
appellant on this point, presents a situation in which two plaintiffs brought a 
teplevin suit jointly for two mules, one a horse mule and the other a mare mule. 
One of the plaintiffs had sold the horse mule and taken a chattel mortgage back 
on it; the other plaintiff had sold the mare mule and had taken a chattel mort- 
gage back on it. The court very properly held that they could not jointly main- 
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tain a suit to replevin the two mules because neither one of the plaintiffs had an 
interest in both mules; that one of the plaintiffs had a sole interest in the mare 
mule and the other plaintiff had a sole interest in the horsemule. 

The text in 47 Corpus Juris, p. 55, reads as follows: 


“If several persons have an entire joint damage they may bring a joint action, 
although their interests are separate.” 

“In an action for tort based upon an injury to the joint interest of two or 
more, all of those injured may join as plaintiffs; nor is it necessary that the 
interest of each plaintiff should be of the same degree or kind.” 

Section 700, found in article 1, chap. 5, R. S. Mo. 1929 (Mo. St. Ann. § 700, 
p. 909), reads as follows: “All persons having an interest in the subject of the 
action, and in obtaining the relief demanded, may be joined as plaintiffs, except 
as otherwise provided in this article.” 

There are no exceptions in said article 1 which would militate against all par- 
ties in interest joining in the instant suit as plaintiffs. Unquestionably the three 
plaintiffs each have an interest in the subject-matter of the action, and in obtain- 
ing relief demanded, to wit, payment for damages caused by the fire, and may 
properly join in said action for damages. Krause v. Spurgeon (Mo. App.) 256 
S. W. 1072. 

Besides, it is out of harmony with the spirit and intendment of the Code, 
which is to simplify procedure rather than to complicate it, to require separate 
actions to be brought in the instant case. Why take two bites at one cherry? 
In Bliss on Code Pleading (3rd Ed.) § 74, appears the following text: 


“But it has come to be generally conceded that the rule is universal in its 
application, as it is in its terms; and if two or more are interested in the subject 
of the action and in the relief sought, they may unite as plaintiffs for the recovery 
of money, or of specific real or personal property. The objection to the union 
springs from the difficulty in common-law actions in adjusting the rights of the 
plaintiffs as between themselves. In such actions this cannot be done; but the 
Code removes the objection by adopting another rule of equity practice, to wit: 
‘Judgment may be given for or against one or more of several plaintiffs, and for 
or against one or more of several defendants; and it may determine the ultimate 
rights of the parties on each side as between themselves; and it may grant to the 
defendant any affirmative relief to which he may be entitled.’ 

“Notwithstanding this rule, it is said, and with apparent reason, that such 
adjustment is difficult, and sometimes impossible, in jury trials. But the sug- 
gestion supposes that the several rights will always be ascertained by the verdict. 
While in many cases this may be done, and must be done when the extent of 
the liability depends upon the amount of each of the several claims, yet in other 
cases, the verdict need only find the fact of the defendant’s liability, and its 
amount, leaving the adjustment among the plaintiffs to be made by themselves 
after judgment, or by the court before it is entered.” 

We hold that there is no merit in appellant’s contention that the instant suit 
cannot be maintained by all three of the interested parties. 

Complaint is also made by appellant’s counsel as to the giving of plaintiff's 
instruction No. 2, on the ground that it purports to cover the whole case and to 
direct a verdict for plaintiffs, and leaves out and ignores the issues raised by the 
defense. 

The general rule is that where an instruction for the plaintiff undertakes to 
cover the whole case and where such instruction contains a direction to find for 
the plaintiff, provided the jury find the hypothetical facts mentioned in the instruc- 
tion in plaintiff's favor, and where such instruction omits a hypothetical fact 
which must be found in favor of plaintiff before there can be a recovery, then the 
omission of the last-named hypothetical fact cannot be cured by any instruction 
given for the defendant. In such case, instead of the defendant’s instruction cur- 
ing the omission, it produces a conflict in the instructions. Blackwell v. Union 
Pac. R. Co. (Mo. Sup.) 52 S.W.(2d) 814, loc. cit. 817; State ex rel. v. Ellison, 
272 Mo. 571, 199 S. W. 984; Fleming v. Joseph F. McMahon Contracting Co. (Mo 
App.) 45 S. W. 952, loc. cit. 954. 

[2, 3] But is equally well settled that where such an instruction on behalf of 
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plaintiff fails to cover defenses which, if proven, would defeat plaintiff's recovery, 
then the defect in plaintiff’s instruction is cured where defendant’s instructions 
fully cover such omissions. Emory v. Emory (Mo. Sup.) 53 S.W.(2d) 908, loc. 
cit. 912; Bowman v. Rahmoeller (Mo. Sup.) 55 S.W.(2d) 453, loc. cit. 456 and 
cases there cited; Campbell v. City of Stanberry, 105 Mo. App. 56, 78 S. W. 292: 
Stack v. General Baking Co., 283 Mo. 396, 223 S. W. 89; Pittan v. Otis Elevator 
Co. (Mo. App.) 7 S.W.(2d) 412. 

Assuming plaintiffs’ said instruction to be defective in failing to include the 
deienses urged, we hold that these defenses being fully covered by the defend- 
ant’s instructions cured such defects. All instructions should be considered together. 

The defendant materially weakened its charge of arson against George P. 
McLain by offering and reading in evidence the deposition of Simmons. 

[4] The basis of the charge of complicity in the crime on the part of 
McLain was the statement made to the officers by Simmons that he had been 
hired by McLain to burn the building, and this statement was not made in the 
presence of McLain, and, under a proper interpretation of the rules of evidence, 
was not admissible against him. 

Then defendant, by reading in evidence the deposition of Simmons, in which 
he repudiated such statement and said that while he admitted that he had told 
the officers that McLain had hired him to burn the dwelling that it was not true, 
was left with no direct and substantial evidence of McLain’s guilt, nothing but 
hare suspicion. The bard of Avon said truly: 

“Trifles light as air 


Are to the jealous confirmations strong 

As proofs of Holy Writ.” 

[5] By reading Simmons’ deposition, defendant vouched for his credibility and 
to all practical intents and purposes was bound and concluded on that issue by 
Simmons’ testimony. Green vy. Western Union Tel. Co. (Mo. App.) 58 S.W.(2d) 
772; Davidson v. St. Louis & S. F. Ry., 164 Mo. App. 701, 148 S. W. 406; 
Wendroff v. Mo. State Life Ins. Co., 318 Mo. 363, 1 S.W.(2d) 99, 57 A. L. R. 
615; Cooper v. Armour & Co., 222 Mo. App. 1176, 15 S.W.(2d) 946; Wells v. 
Lusk, 188 Mo. App. 63, 173 S. W. 750; Rodan v. St. Louis Transit Co., 207 Mo. 
392, 105 S. W. 1061; Mayhew v. Travelers’ Protective Ass’n, 66 S.W.(2d) 199, 
decided Dec. 5, 1933. 


[6] We do not find that any error was committed by the trial court in refus- 
ing to permit defendant to show that McLain and two others were carrying some 
dresses, suit cases, and clothing to a car the day after the fire, because the policy 
did not cover any personal property, and it would be difficult to see how that 
—— would tend to establish the fact that anyone of the three was sponsor for 
the fire. 


[7] There is no merit in defendant’s contention that the trial court improperly 
commented on the evidence in the presence of the jury or indulged in an angry 
argument with defendant’s counsel. 


The record discloses that there had been some bandying of words between 
counsel for the respective parties, and that while Robert Wilson, defendant’s agent 
who wrote the policy, was being examined by one of defendant’s attorneys who 
had called him as a witness, and after the agent had stated much of the conver- 
sation which had taken place between him and the plaintiff George McLain, defend- 
ant’s counsel asked him the following question: “Then you didn’t take up at that 
time and discuss with Mr. McLain, did you, and suggest to him that he had an 
interest in the property?” And then a colloquy occurred in which the court and 
counsel on both sides took part. 

Plaintiff's counsel objected to the question because it was leading, which 
objection the court sustained, then another leading question was propounded and 
objection sustained, and the court admonished defendant’s counsel to quit asking 
his witness leading questions and also to quit interrupting him and to quit repeat- 
ing questions, and advised that the best way to find out what happened was to 
let the witness tell what was said. 

The remainder of the colloquy occurred out of the presence of the jury, 
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which consisted of a request by defendant’s counsel to declare a mistrial and dis- 
charge the jury, which was overruled. We see nothing in this to condemn in the 
trial court. There is nothing in the record to indicate the tone of voice to be 
angry or otherwise. The court was evidently firm in its right to control the pro- 
ceedings of the trial, and to prevent leading questions and the repeating of the 
same question and to prevent the interruptions of the witness as he was in the act 
of detailing his version of the conversation inquired about. The court certainly 
made no comment on the testimony as to its value or lack of value, but did con- 
demn the manner of defendant's counsel in examining the witness. We hold that 
the trial court was clearly acting within its rights in the matter complained of. 

[8, 9] There is likewise no merit in the defendant’s claim of its right to have 
the policy declared forfeited. Forfeitures are not favored by the courts. The 
agent of defendant wrote the policy with full information as to all the facts in 
respect to the title. The fact that he and McLain (both being laymen) did not 
have the technical knowledge to determine what character of interest each of the 
three insured persons had in the policy is no shield for defendant after the loss 
occurred. No fact was misrepresented by plaintiff McLain which would tend to 
conceal the true condition of the title. 

The three plaintiffs, insured as a group by defendant, owned collectively the 
tee to the property, and the group of the three also owned the ground on which 
the building stood, by a fee-simple title. There was no mortgage lien on it at the 
time of the issuance of the policy or thereafter up to the time of the fire. So that 
detendant’s complaints about the title are groundless and without merit. 

The case was well tried, and all the controverted issues having been found 
against defendant by the jury and their finding approved by the trial court, we, 
finding no error affecting the merits of the cause, hold that the judgment of the 
trial court should be affirmed. It is accordingly so ordered. 

Becker and McCullen, JJ., concur. 


CONNOLLY v. PROVIDENCE WASHINGTON INS. CO. et al. 
Supreme Court of Nebraska. March 2, 1934 
253 Northwestern Reporter 340. 
3. INSURANCE. 


Evidence established that insurer’s consent to assignment of fire policy was 
not given before fire, and that consent given after fire was not given with 
hnowledge of fire. 


No. 28765 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
4. INSURANCE. 

Under provision that fire policy should be void if assigned before loss, with- 
out insurer’s consent, assignment without insurer’s consent theld invalid and in- 
operative. 

(For other cases, see Insurance, Dec. Dig. 
Ss. INSURANCE. 

Insurer’s indorsement of consent to assignment of fire policy is void where 
consent is obtained after fire without disclosing such fact. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 


Syllabus by the Court. 

1. “Generally, it is error for the the trial court, by its-instructions, to sub- 
mit to the jury an issue not raised by the pleadings, if the submission of such 
issue is likely to prejudice the rights of one of the litigants.” Citizens’ Nat. 
Rank vy. Sporn, 115 Neb. §75, 215 N. W. 120. 

2. Where a policy of fire insurance by its terms provides that the policy 
shall be void if the policy is assigned before loss, unless the assent of the com- 
pany is indorsed thereon or added thereto, an assignment of the policy without 
such consent of the insurance company is invalid and inoperative. 

3. In such case, where the indorsement of the consent of the company to the 
assignment of an insurance policy is made after a fire has destroyed the insured 
property, and without notice of such fire to the agent making such indorsement 
on the policy, the consent to such assignment is void. 


§ 207[1].) 
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4. Evidence examined, and held insufficient to support the verdict of the 
jury and the judgment of the trial court. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by C. F. Connolly, trustee, against the Providence Washington In- 
surance Company, impleaded with the Omaha Loan & Building Association of 
Omaha. From an adverse judgment, the Providence Washington Insurance 
Company appeals, and the plaintiff cross-appeals. 

Judgment reversed, and cause remanded. 

Wm. C. Ramsey and S. Welpton, Jr., both of Omaha, for appellant. 

Crofoot, Fraser, Conolly & Stryker, of Omaha, for Connolly. 

Sidney W. Smith, of Omaha, for Omaha Loan & Building Ass’n. 

Heard before Goss, C. j., and Rose and Paine, JJ., and Chase and Eldred, 
District Judges. 

Exprep, District Judge. 

This is an action on a fire insurance policy. From a verdict and judgment 
‘or plaintiff, defendant insurance company has appealed. Plaintiff filed a cross- 
appeal contending that the recovery is insufficient in amount. 

On the 20th day of September, 1928, the defendant insurance company is- 
sued to one John D. Suchart the fire insurance policy involved in this action, in- 
suring a residence property for the sum of $6,000, garage for $1,500, and a chic- 
ken house for $150, from said date to September 20, 1931; all of said buildings 
being upon real estate in Douglas county, the title of which was vested in one 
John D. Suchart. Mortgage clauses were attached to the policy in favor of the 
defendant Omaha Loan & Building Association. 

On November 10, 1930, Suchart and wife conveyed the property to the plain- 
tiff, C. F. Connolly, trustee. 

On December 5, 1930, the inSurnace policy in question was assigned by John 
D. Suchart to the plaintitf, C. F. Connolly, trustee, and plaintiff alleges that 
the insurance company consented to the assignment. The defendant, by its 
answer, put in issue the question of consent to the assignment. 

By the “proof of loss” made by the plaintiff it appears that on the 13th day 
of January, 1931, at about the hour of 1:23 a. m., a fire occurred which com- 
pletely destroyed the insured dwelling-house and damaged the garage. 

The defendant insurance company, in its answer, admits the fire occurred 
at the time above stated, and that the dwelling-house was destroyed and the ga- 
rage damaged thereby; admits the conveyance of the property by Suchart to 
plaiftiff, but alleges that said conveyance was made without the knowledge or 
consent of the insurance company, and in violation of the terms of the policy, 
which provided: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
vr added hereto, shall be void, * * * if any change, other than by death of an 
insured, take place in the interest, title or possession of the subject of insurance 
\except change of occupants without increase of hazard) whether by legal pro- 
cess or judgment or by voiuntary act of the insured, or otherwise; or if this 
volicy be assigned before loss.” 

Further answering the defendant alleges that on the afternoon of January 
13, 1931, and after the fire which occurred in the morning of said date, the de- 
fendant, through its agents, Reynolds Brothers, of Fremont, Nebraska, without 
any knowledge or notice of said fire, was induced by plaintiff to sign a consent 
to an assignment of said policy from said John D. Suchart to plaintiff; that 
such consent to said assigument was procured by the fraud or concealment of 
the plaintiff in failing to disclose to the general agents of this defendant the 
fact or knowledge of said fire. 

The plaintiff, by way of reply, pleads that the defendant insurance company 
has waived any defense it might have had based upon the time of indorsement 
of its consent to the assignment of the policy of insurance, because the policy 
itself with the assignment of the same had been in the hands of the defendant 
insurance company’s agent for several days prior to the fire loss; and further 
alleges that at no time since said date has the defendant insurance company re- 
vudiated its consent to the assignment of the policy, or tendered back, either to 
John D. Suchart or to the plaintiff herein, any part of the insurance premium, 
and the plaintiff alleges that the defendant insurance company accepted and re- 
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tained, and still retains, the full premium upon said insurance policy, and is 
estopped from asserting any defense based upon the delay in completing the 
transfer of the insurance policy from John D. Suchart to the plaintiff. 

The mortgage clause attached to the policy provided that the insurance, as 
to the interests of the mortgagee, shall not be invalidated by any acts or neglect 
of the mortgagor or owner of the property insured, nor any change in the title 
of the property, whether by legal process or otherwise; also, that whenever the 
company shall pay the mortgagee any sum for loss under the policy, and shall 
claim that as to the mortgagor or owner no liability therefor existed, it shall at 
once, and to the extent of such payment, be legally subrogated to the rights 
of the mortgagee to whom such payments shall be made under any and all se- 
curities held by the mortgagee for the payment of said debt; or, such company 
may, at its option, pay to said mortgagee the whole debt secured, with all in- 
terest which may have accrued thereon to the date of such payment, and shall 
thereupon receive from said mortgagee an assignment and transfer of said mort- 
gage debt, with all security held by said mortgagee for the payment thereof. 

The defendant insurance company, conceding its liability to the mortgagee 
under said mortgage clause, paid into court for the mortgagee the sum of $%,- 
023.32, being the amount of the indebtedness secured by the mortgage held by 
the defendant building association against the insured property, and costs ad- 
vanced, and prayed that it be subrogated to all of the rights of said building as- 
sociation as mortgagee. The sum paid into court was accepted by the mort- 
vagee, and an assignment of mortgage made by mortgagee to the defendant in- 
surance company. However, verdict having been returned for the plaintiff, the 
trial court, on entering judgment on the verdict, also entered decree canceling 
this mortgage. 

The court properly instructed the jury that the burden was upon the plain- 
tff to prove, by a preponderance of the evidence, that the defendant consented 
to the assignment of the iights under the policy by Suchart to the plaintiff; but 
in the same connection qualified the instruction by adding thereto, “or that he 
made a full disclosure to the defendant company of the facts concerning the 
assignment and that the tailure to complete the consent to the assignment be- 
fore the fire was due to negligence of the defendant or its agents.” And by in- 
struction No. 7, the jury were advised: “You are instructed that under the law 
oi Nebraska when an insurance policy is delivered to an insurance company for 
the purpose of securing its consent to an assignment of the interests of the in- 
sured therein and the transfer of the insurance to another party, it is the duty 
of the insurance company to act within a reasonable time in the premises by 
either consenting to said assignment or notifying the insured that it will not 
consent, so as to enable him to procure other insurance.” 

[1, 2] Appellant contends that by these instructions an issue was interjected 
into the case that was not involved under the pleadings. This contention ap- 
pears well founded. The question of negligence was not raised by the pleadings. 
The allegations uf the plaintiff’s petition as to that phase of the case being: 

“Which said assignment was duly accepted by the defendant Providence Wash- 
ington Insurance Company and the consent of said insurance company to said 
assignment from John D. Suchart to the plaintiff herein, C. F. Connolly, trustee, 
was duly indorsed upon said insurance policy.” 

By the instruction referred to the trial court submitted to the jury, and gave 
the plaintiff the benefit of, an issue not raised by the pleadings. The submission 
of that issue was prejudicial to the rights of the defendant. 

The appellant further contends that the verdict and judgment are not sup- 
ported by the evidence. The vital question under the issues in this case was: 
Had the defendant insurance company consented to the assignment of the in- 
curance policy by John D. Suchart to the plaintiff prior to the time the prop- 
erty was destroyed by firey It is contended by the defendant that plaintiff con- 
cealed from defendant’s agent, Wilson B. Reynolds, the fact that the fire had 
occurred which had destroyed the house and damaged the garage, until after 
the plaintiff had induced such agent to execute the company’s consent to the 
assignment of the policy. The agent Reynolds, called by the defendant, testified: 

About 3 o'clock in the afternoon our office received a long distance telephone 
call from Omaha Loan & Building Association, and they referred to a policy 
that they wanted assigned; and I told them I had written a letter that morning 
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in regard to that policy, and they asked if it had been mailed back to them. I 
told them no, that my letter would be self-explanatory; that I desired some in- 
formation in regard to what this trusteeship was about. The gentleman who 
talked with me said that some one was coming out to see me about the assign- 
ment of this policy. Approximately an hour afterwards Mr. Connolly came to 
the office. He said he wanted to talk with me about this trusteeship and ex- 
plain it to me. He said, “I can tell you all about it,” so he went into a rather 
lengthy explanation. I then questioned him on matters pertaining to the tenant 
on the property, whether it was occupied or not. He said, “Yes.” I said, “By 
a good reliable family?” He said, “Yes; so far as I know.” He said so far as 
he knew there was nothing irregular about this; that the property was in good 
physical condition; that he was in close touch with it and that it was well rented 
and occupied. I thanked him for going into all the details concerning it, and I took 
this policy which had been filled in by some one, the assignment had, and I 
signed my name, I handed the policies to Mr. Connolly and he by that time 
was putting on his overcoat. Then he went outside of the railing and I had 
y'ven him the policies. He stood there for just a moment or two before he left, 
and he said, “Well, Mr. Reynolds, I don’t know how serious it is, but there was 
a fire on this property last night.” I said, “Well, then, I should say this assign- 
ment is of no benefit to you.” I said, “I consented to it after the fire has oc- 
curred,” and I said it should not govern. -Reynolds further testified: “Q. Did 
Mr. Connolly ever at any time, up to the time you had delivered to him the 
policies of insurance with the consent to assignment indorsed on them, disclose 
to you that there had been a fire on the property? A. No, sir; not in any way. 
*** Q. Did you ever execute the consent to the transfer of this until the after- 
noon of January 13? A. No; not until about 4:30 in the afternoon of January 
13, 1931. Q. Which was after the fire occurred? <A. After the fire occurred; 
} sir. Q. And before you knew that the fire had occurred, as a matter of 
iact?. A. Yes, sir.” 

This witness is corroborated by the letter referred to in his testimony writ- 
ten to the Omaha Loan & Building Association prior to his receiving notice of 
the fire. The letter bears date of January 13, 1931, and reads: “Your letter ad- 
dressed to W. L. O’Keefe has been referred to us for attention, together with 
the two policies. Before indorsing these policies to cover the interest of C. F. 
Connolly, trustee, please advise us fully as to the nature of the trusteeship, also 
how the property is occupied at the present time and what revenue it is bring- 
Ing in 

On the same subject the plaintiff in his own behalf testified: I drove out to 
Fremont that afternoon; saw one of the Reynolds Brothers; told him about the 
fact that I was acting as trustee for the widow and child of Peter Duque De 
Estrada, and all about the rather peculiar history of the case, and about the 
hre. I told him that I had been under the impression the insurance was assigned 
a long time ago, but only happened to check it up on that particular day be- 
cause we had a fire that morning, but that otherwise I would not have known 
anything about the failure to complete the insurance transference, because I had 
known nothing about there being any delay or the policies being sent to the 
wrong office. Well, as I recall, when I mentioned the fire, he said, “Just a little 
fire in one of the outbuildings?” I told him, “No; it was a fire in the main 
building, in the main residence.” He said perhaps it was not important, and I 
told him that, as I understood it, it was a serious fire, but I did not know the 
extent of it. Well, he said, “As long as you have made a good faith effort to 
transfer this insurance, the company will make no objection but will pay the 
money.” He executed the consent to the assignment that day when I was out 
there. Some of this conversation was before the policy was actually delivered 
to me and some of it was after the policy was delivered to me. As to when 
he actually signed his name to the consent I do not know, because that was done 
in the back part of the office. The actual signing of his name was not done in 
my presence, the signing of his name as agent for the company. I met Mr. Rey- 
nolds on the one occasion, in his office, and some of the conversation was prior 

the actual delivery of the policies to me; some was while I stood there hold- 
ing them in my hand, and some of it was while I stood there with the policies 
n my pocket. Now, to pick out each portion of the conversation would be some- 
what difficult. Plaintiff further testified: “QO. Then, you don’t recall definitely 
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whether you told him about the fire prior to the time he handed you the policies, 
indorsed with the consent to the assignment on them—before you received the 
policies or after you received them, do you? A. It is my recollection that I told 
him that just as he handed me the policies, all in one transaction. Q. That is, 
right after he handed you the policies, then you told him there had been a fire 
on the premises? A. It is my idea that it was simultaneously. * * * Q. And dur- 
ing the course of that extended conversation, prior to the time the assignment 
was indorsed on the policy, did you at any time mention that there had been a 
fire on the premises? A. I can't tell you that definitely. It was all in the same 
interview, but I couldn’t tell you whether I told him before he signed his name 
to the policies that there had been a fire, because I don’t know when he signed 
his name to the policies, and I can’t tell you whether I told him that before he 
handed them to me.” 

[3] From a consideration of the evidence we conclude that plaintiff failed to 
sustain the burden of proof resting upon him. It is clear from the evidence 
that the agent of the appellant never indorsed the consent of the company to the 
assignment of the insurance policy until after the fire. We conclude further, 
from the weight of the evidence, that at the time such consent was given the 
agent of the company did not know that a fire had already occurred, which had 
destroyed the residence and damaged the garage covered by the policy. 

[4, 5] In this case the terms of the policy involved provide that the policy 
shall be void if any change take place in the interest or title to the subject of 
the insurance other than by death of the insured, or if the policy be assigned 
before loss, unless the assent of the company shall be indorsed thereon or added 
thereto. Under such circumstances the general rule is that any assignment of 
the policy, to be valid and operative, must be with the consent of the insurance 
company. Stephenson v. Germania Fire Ins. Co., 100 Neb. 456, 160 N. W. 962, 
L. R. A. 1917D, 307; New England Loan & age Co. v. Kenneally, 38 Neb. 895, 
57 N. W. 759; St. Paul Fire & Marine Ins. Co. Ruddy (C. C. A.) 299 F. 189. 
It appearing from the weight of evidence that the defendant company indorsed 
the assent to the assignment of the policy after the fire which destroyed the 
residence and damaged the garage in question, and without notice of such fire, 
its consent to such assignment is void. Johnston vy. Indiana & Ohio Live Stock 
ins. Co., 94 Neb. 403, 143 N. W. 459. 

It follows that the evidence was insufficient to sustain the verdict of the jury 
or the judgment of the triai court thereon, or to sustain the decree of the trial 
court canceling the mortgage held by the Omaha Loan & Building Association 
which had been assigned by that association to the insurance company. 


The judgment and decree of the district court is therefore reversed and cause 
remanded. 


Reversed. 


VINIK v. NIAGARA FIRE INS. CO. No. 19. 
Supreme Court of New Jersey. March 24, 1934. 
171 Atlantic Reporter 555. 
2. INSURANCE. 


In action on fire policy, permitting defendant to amend answer to set up 
detenses of breach of warranty in use of premises other than as dwelling and 
in change of possession with increase of fire hazard held not abuse of discretion, 
where plaintiff made no objection and did not claim surprise. 

(For other cases, see Insurance, Dec. Dig. § 643[2].) 

6. INSURANCE. 

In action on fire policy, where evidence showed that insured building was used 
for manufacture of alcoholic liquors, instructing jury that plaintiff could not 
recover if fire hazard was increased by means within control and knowledge of 
plaintiff or if alcohol was kept on premises and was explosive held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 


Appeal from Circuit Court and Court of Common Pleas, Middlesex County. 
Action by Antole Vinik against the Niagara Fire Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. 
Affirmed. 
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Argued October term, 1933, before Brogan, C. J., and Trenchard and Heher, 


Joseph T. Lieblich, of Paterson, for appellant. 

Arthur T. Vanderbilt and David Stoffer, both of Newark, for respondent. 

HEHER, Justice. 

Respondent undertook, by two policies of insurance issued to appellant, to 
indemnify him against loss and damage sustained to a farm dwelling house and 
chattels contained therein by fire. Appellant claims that the damage to the building 
was in excess of $6,000, the full coverage of the two policies thereon, and that his 
personal property was damaged in the sum of $707. The actions were tried 
together, and the jury returned a verdict for defendant. 

[{1, 2] The first point urged by appellant is that the trial judge erred in per- 
mitting an amendment to the answer interposed in one of the actions, to include 
defenses setting up: (1) Breach of a warranty by plaintiff that the insured build- 
ing would be occupied exclusively for dwelling purposes; (2) a change other than 
by death of the insured in the possession of the subject of insurance, with increase 
of hazard, without an agreement to that effect being indorsed on the policy or 
added thereto, as provided by the terms of the policy; and (3) the existence of 
another policy in the sum of $1,500 covering the building. This contention is 
without merit. Appellant’s counsel consented to the amendment averring the exist- 
ence of another policy. As to the others, while an exception was taken, no ground 
of objection was stated. Surprise was not alleged. Counsel merely stated: “I came 
here prepared to try the case on the issues raised.” But this is manifestly not a 
claim of surprise. The amendment of a pleading is within the discretion of the 
court, and therefore not the subject of a ground of appeal, unless there is an 
abuse of discretion. Robert Allen, Inc. v. Spring Street Realty Co., 111 N. J. 
Law, 88, 166 A. 199. There was no abuse of discretion. 

The third and fourth grounds of appeal have been abandoned. The second, 
fifth, and seventh challenge rulings on evidence. The question made the basis of 
the second ground for reversal was clearly a proper one. Its purpose was to show 
that he acquired the property by gift from his mother a year before the fire. No 
—— was taken to the questions made the subject of the fifth and seventh 
grounds. 

[3] The next point made is that the trial judge erred in directing a witness to 
use a written memorandum to aid him in testifying, and in denying appellant an 
opportunity to examine the witness as to the necessity for its use. The witness, 
an expert, was asked to give an estimate of the replacement value of the insured 
building. We are not aware of any reason why he should not have used the 
memorandum, if he found it necessary to do so. But counsel for appellant com- 
plains that he was not first allowed to examine the witness with respect to the 
need of it. He inquired, “May I examine the witness on the use of the paper?” 
and the trial judge replied in the negative. Assuming, without deciding, that this 
was error, it does not appear that the witness actually used the memorandum to 
refresh his recollection. The trial judge did not direct him to use the memorandum. 
He merely said: “If you need the paper to refresh your recollection, you may 
refer to it.” But it does not appear that he did refer to it. Moreover, the error, 
if any, was harmless. The witness was exhaustively cross-examined in reference to 
his estimate of the replacement value. After all, the vital question was the accuracy 
of his estimate, not the circumstances connected with the making of the memo- 
randum and the necessity for its use. The memorandum was not, in any sense, 
conclusive on the question of value. 

[4] The next point is that there was error in an observation of the trial judge 
that the relative cost of brick and frame buildings was a matter of common 
knowledge. The ground of objection seems to be that the court, in saying that “it 
is almost a matter of common knowledge that eighty cents a cubic foot for con- 
struction of this kind is absurd,” committed prejudicial error. If so, it was cor- 
rected in the charge. The statement was there entirely withdrawn. Moreover, 
there was no ruling that can be made the subject of a ground of appeal. Counsel 
merely excepted “to your honor’s remark,” adding that “the witness’s testimony 
is for the determination of the jury,” to which the court replied: “Yes, proceed. 
I will leave it to the jury.” This seemed to satisfy counsel, and there the matter 
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ended, except that the court, in his charge, withdrew the statement from the 
jury’s consideration in a wholly satisfactory manner. 

[5] It is also insisted that there was error in the court’s refusal to charge a 
request to the effect that defendant must “affirmatively prove that changes made 
by a tenant which increased the hazard were made with knowledge to or the 
consent of the owner or his agent.” No exception was taken to the refusal to 
charge this request, and it is therefore not the subject of a ground of appeal. 

[6] Appellant next challenges the instruction that, “if you find that at any 
time after the issuance of the policy in suit, the fire hazard was increased by any 
means within the control or knowledge of the plaintiff,” the verdict should be for 
defendant; and also that portion of the charge wherein the court said that if the 
jury found “that alcohol was kept, used or allowed in the premises * * *, and 
if you further find that alcohol is an explosive,” the verdict must be for defend- 
alc. 

We find the criticism of the charge in these respects to be without merit. It 
is not contended that these excerpts from the charge are not technically accurate, 
if factually supported; but it is said there was no evidence justifying the instruc- 
tions. This is not so. There was evidence tending to establish that the building 
was used for the manufacture of alcoholic liquors, and from this is was fairly 
inferable that alcohol in substantial quantities was kept upon the premises, and 
that it was an explosive liquid within the intendment of the policy provisions. 

Judgment affirmed, with costs. 


NEW HAMPSHIRE FIRE INS. CO. v. FARMERS’ MUT. FIRE INS. ASS'N 
OF NORTH CAROLINA. No. 549. 
Supreme Court of North Carolina. Feb. 28, 1934. 
172 Southeastern Reporter 875. 
1. INSURANCE. 


Provision in fire policy excluding liability in event of other insurance held 
valid. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

2. INSURANCE. 

Effect of provision in fire policy excluding liability in event of other insurance 
must be considered in connection with New York standard mortgage clause thereto 
attached. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

3. INSURANCE. 

Where beneficiary of New York standard mortgage clause repudiated fire 
policy and had other insurance procured by insured without notifying insurer, 
second insurer paying loss and taking assignment from beneficiary and trustee of 
rights against insured and first insurer held not entitled to recover against first 
insurer, whose policy excluded liability in event of other insurance. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

Appeal from Superior Court, Orange County; Moore, Special Judge. 

Action by the New Hampshire Fire Insurance Company against the Farmers’ 
Mutual Fire Insurance Association of North Carolina. From a judgment for 
defendant, plaintiff appeals. 

Affirmed. 


It was agreed that the judge should find the facts and render judgment 
thereon. Such facts as are pertinent to the question involved may be stated as 
ioliows: J. A. Simmons, a resident of Orange county, owned the land and the 
building thereon near Chapel Hill. In 1926 the defendant issued a policy of fire 
insurance No. 94930 insuring the dwelling house against loss or damage by fire 
in the sum of $1,000. Simmons secured a loan from the North Carolina Joint 
Stock Land Bank of Durham, and had a New York standard insurance clause 
attached to said policy, payable to the First National Bank of Durham, trustee 
for the North Carolina Joint Stock Land Bank of Durham. This policy was 
delivered to the North Carolina Joint Stock Land Bank and held by it until the 
fall of 1930, “when same was returned to J. A. Simmons with notice that the 
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insurance in the defendant company was not satisfactory and requiring him to 
take out a policy in the sum of $1,000.00 on said dwelling house in a standard 
company satisfactory to the North Carolina Joint Stock Land Bank.” After receiv- 
ing notice and the policy on or about the 5th day of November, 1930, Simmons 
took out a policy of fire insurance in the plaintiff New Hampshire Fire Insurance 
Company, and had attached thereto a New York standard insurance clause with 


loss payable to the First National Bank of Durham, trustee for North Carolina 
Joint Stock Land Bank. 


Neither Simmons, the owner of the property, nor the bank, trustee, nor the 
Joint Stock Land Bank, beneficiary, gave any notice to the defendant that Sim- 
mons was acquiring additional insurance or that its policy was unsatisfactory, nor 
did the defendant acquire notice in any way of such additional insurance. Both 
policies were of standard form, and the policy of the defendant contained a clause 
excluding liability for loss occurring “while the insured shall have any other con- 
tract of insurance, whether valid or not, on property covered in whole or in part 
by this policy,” etc. On the 26th of February, 1931, the dwelling of the insured, 
J. A. Simmons, was totally destroyed by fire, and the amount recoverable was 
$1,125. The indebtedness to the Land Bank, beneficiary, was in excess of the 
insurance. 

The plaintiff, New Hampshire Fire Insurance Company, paid to the beneficiary 
Land Bank the sum of $1,000 in October, 1931, but before making the payment 
demanded that the defendant pay one-half of the insurance, to wit, the sum of 
$500. When the payment was made, the plaintiff took an assignment from the 
Land Bank and the trustee of “their right of subrogation pro tanto to the New 
Hampshire Fire Insurance Company against the said J. A. Simmons and against 
the said Farmers Mutual Fire Insurance Association * * * to enforce in proper 
action or suit the same subrogation,” etc. 

The defendant declined to pay, and thereupon the present suit was instituted. 
The policy of plaintiff contained a clause as follows: “This company shall not be 
liable for a greater proportion of any loss or damage than the amount hereby 
insured shall bear to the whole insurance covering the property, whether valid or 
not and whether collectible or not.” 

From the foregoing facts, the trial judge was of the opinion that the plaintiff 
was not entitled to recover against the defendant, and the plaintiff appealed. 

Manning & Manning, of Raleigh, for appellant. 

Graham & Sawyer, of Hillsboro, for appellee. 

BrocdEN, Justice. 

[1-3] The clause in the policy of the defendant excluding liability in the event 
of other insurance is valid. Johnson v. Ins. Co., 201 N. C. 362, 160 S. E. 454; 
Flemming v. Ins. Co., 201 N. C. 846, 161 S. E. 922. However, the effect of such 
a clause in a standard fire insurance policy must be considered in connection with 
the New York standard mortgage clause, which was attached to both policies. 
The New York standard mortgage clause is a separate and independent contract 
between the company and the trustee, mortgagee, or beneficiary in a deed of trust 
upon the property at the time the insurance is procured. Federal Land Bank v. 
Atlas Assurance Co., 188 N. C. 747, 125 S. E. 631. 

In the case at bar, the beneficiary who held the policy of defendant repudiated 
the same and returned it to the insured. The insured kept the policy in his pos- 
session and gave no notice to the defendant, but procured a new policy in the 
plaintiff company, and forwarded the same to the beneficiary, who retained it 
until the time of the fire and made claim thereunder. Consequently, the trustee or 
beneficiary in the deed of trust cannot assert any right against the defendant by 
virtue of the repudiated policy. The insured can assert no right thereunder, for 
the reason that he abandoned the policy and procured other insurance contrary to 
a valid clause therein contained. It follows, therefore, that the plaintiff cannot 
acquire by assignment or subrogation a right from a party who had no enforce- 
able right. Indeed, the case of Johnson v. Ins. Co., supra, while not directly in 


point, is determinative of the controversy in principle. 
Affirmed. 
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WALLS et al. v. MERCHANTS’ FIRE ASSUR. CORPORATION OF 


NEW YORK et al. No. 81. 
Supreme Court of North Carolina. Feb. 28, 1934. 
173 Southeastern Reporter 23. 
INSURANCE. 

Trustee, holding trust deed on insured property when fire policy, on which 
he sued, was issued, should have been nonsuited, in absence of allegation that 
standard mortgage clause was fraudulently or mistakenly omitted from policy. 

(For other cases see Insurance, Dec. Dig. § 143 [8].) 

Appeal from Superior Court, Wilson County; Barnhill, Judge. 

Consolidated actions by H. F. Walls and another against the Merchants’ Fire 
Assurance Corporation of New York and the Royal Insurance Company of Liver- 
pool. From a judgment against the last named defendant, it appeals. 

Reversed. 

Civil actions to recover on two fire insurance policies, consolidated by consent 
and heard together as both policies cover the same property. 

On November 14, 1929, the Royal Insurance Company of Liverpool issued 
to the plaintiff H. F. Walls a fire insurance policy in the sum of $5,000 on a one- 
story frame building or dwelling in the town of Wilson, with the usual provisions 
of avoidance in case of ownership other than sole and unconditional, or com- 
mencement of foreclosure proceedings under any mortgage or deed of trust, or 
the existence of other insurance, etc. Said policy contains no New York Standard 
Mortgage Clause, though W. A. Finch, trustee, held a deed of trust on the prop- 
erty at the time of the issuance of this policy. The life of the policy was three 
years. 

On April 15, 1932, the Merchants’ Fire Assurance Corporation of New York 
issued to the plaintiff H. F. Walls a fire insurance policy in the sum of $4,000 on 
the same dwelling, with the usual provisions of avoidance in case of ownership 
other than sole and unconditional, or commencement of foreclosure proceeding 
under any mortgage or deed of trust, or the existence of other insurance, etc. 
To this policy was attached as a rider the New York Standard Mortgage Clause 
in favor of W. A. Finch, trustee, as his interest might appear. 

The property was destroyed by fife June 13, 1932. 

On the hearing, it appearing that the owner, H. F. Walls, was not entitled to 
recover under either policy by reason of the avoidance clause contained therein, 
the cases were nonsuited as to him; liability under the New York Standard Mort- 
gage Clause to W. A. Finch, trustee, was not contested by the Merchants’ Fire 
Assurance Corporation, leaving the following as the only issue for the jury to 
determine: 

“Was the New York Standard Mortgage Clause omitted from Policy Number 
3171, issued by Royal Insurance Company of Liverpool, by mistake of the drafts- 
man, as alleged?” 

The jury answered the issue in the affirmative, and from the judgment rendered 
thereon, the Royal Insurance Company of Liverpool appeals, assigning errors. 

Manning & Manning, of Raleigh, for appellant Royal Ins. Co. of Liverpool. 

Finch, Rand & Finch, of Wilson, for appellee W. A. Finch, trustee. 

Per Curiam. 

The case is controlled by the decision in Welch v. Ins. Co., 196 N. C. 546, 146 
S. E. 216. There is no allegation that the New York Standard Mortgage Clause 
was fraudulently omitted from the policy issued by the Royal Insurance Com- 
pany of Liverpool, nor is there any evidence of a mutual mistake, or mistake on 


one side and fraud on the other. The appellant’s motion to nonsuit should have 
been allowed. 


Reversed. 





PAUL v. ST. PAUL FIRE & MARINE INS. CO. et al. 


Supreme Court of North Dakota. March 24, 1934. 
202 Northwestern Reporter 752. 
1. INSURANCE. 
In action on policy insuring against loss by lightning, question whether loss 


was direct result of lightning or of wind held for jury. 


(For other cases, see Insurance, Dec. Dig. § 608[10].) 


No. 6223. 
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5. APPEAL AND ERROR. 

In action on insurance policy, instruction permitting jury to consider cost of 
repairing silo in arriving at damage caused by lightning held not error, where cost 
of rebuilding silo was less than difference between cash value of silo immediately 
before and immediately after storm. 


(For other cases, see Appeal and Error § 1033[5].) 


Syllabus by the Court. 

1. In an action upon an insurance policy insuring against loss by lightning, 
the question whether the loss was the direct result of lightning or of wind is one 
for the jury, under proper instructions from the court. 

2. Where the plaintiff, the owner of an insured silo, was familiar with its 
appearance from the time it was built until it was destroyed in a storm, and has 
testified that a certain photograph, marked Exhibit C, is approximately a correct 
picture of the condition of the silo on the morning after the storm, such photo- 
graph is competent evidence, and there was no error in its admission. 

3. Where the answer of a witness contains competent and material testimony, 
and also states a conclusion, a motion to strike out the whole answer is too broad, 
and the denial of the motion was not error. 

4. In the instant case, the court was requested to give an instruction as follows: 
“You are instructed that if you find from the evidence that the lightning struck 
the silo and that the wind came on and also did some damage, the jury must con- 
fine their verdict to the actual damage caused by the lightning and cannot include 
in such verdict any damage which might have been done by the wind.” It was not 
error to refuse to give this instruction, as the court had, in three different 
instructions, made it clear to the jury that the plaintiff could not recover for dam- 
ages caused by the wind or by a tornado or cyclone, and that the jury must be 
satisfied by a fair preponderance of the evidence that the lightning was the direct 
cause of the loss. 

5. For reasons stated in the opinion, it was not error for the court to instruct 
the jury that “in arriving at the amount of damage you may take into considera- 
tion the cost and expense of rebuilding and repairing the silo.” 

Appeal from District Court, Cass County; P. G. Swenson, Judge. 

Action by A. W. Paul against the St. Paul Fire & Marine Insurance Company 
and others. From an adverse judgment, and from an order denying motion for 
judgment, notwithstanding the verdict or a new trial, the named defendant appeals. 

Affirmed. 

Nilles, Oehlert & Nilles, of Fargo, for appellant. 

Pierce, Tenneson, Cupler & Stambaugh, of Fargo, for respondent. 

Burke, Judge. 

The plaintiff had an insurance policy insuring certain buildings on his farm 
against loss by fire or lightning. The policy limits the amount of recovery to the 
actual value of the property at the time any loss or damage occurs, and in no 
event to exceed what it would cost to repair and replace the same. It has a 
lightning clause and a provision that in no case shall it include damage or loss 
by cyclone, tornado, or windstorm. The policy covered a silo which was insured 
for $750. The plaintiff claims that on the 6th day of June, 1932, the silo was 
struck by lightning and split in two; that prior to the destruction of the silo it 
was of the actual cash value of $1,100. The insurance company answered, denying 
damage by lightning, and alleging that any loss or damage was due to causes not 
insured against by the terms of the policy. At the close of all of the testimony, 
the defendant moved for a directed verdict, which was denied, and thereafter the 
defendant moved for judgment notwithstanding the verdict or for a new trial, 
which motion was overruled, and the defendant appealed from said order and 
from the judgment entered upon the verdict. 

In the late afternoon of the 6th day of June, 1932, the plaintiff states: “A 
cloud came’ up from the southwest, and I was working in the field at the time. 
It came up quite rapidly, and I started homeward, and on my way home several 
crashes of lightning occurred, and by the time I reached the barn and just got my 
horses in the stalls, a terrific crash occurred, that blinded me, and there was a 
noise on the south end of the barn, and then immediately after the noise we heard 
on the south end of the barn there was a rumbling noise. It sounded like some- 
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thing hit the roof. I went to the south end of the barn, the door was open, and 
I discovered the silo was split open. It was split right down through the center 
I made an examination of the silo. I found a bolt that had been melted off of 
the foundation. The bolt was used to anchor down the silo on the foundation. 
I found it right near the split of the silo. I sawed off the small piece which was 
in the foundation. There was some wind, but not strong. In going to the barn 
from the field there was no wind. I went to the south door and looked out and 
saw this silo. There was a breeze at that time but not a very strong wind. The 
small sheep troughs, I saw the next morning, they were made of light material 
and were not moved or disturbed in any way. The silo was empty, was in good 
condition and had never suffered any damage prior to that time. It was five or 
six years old. It was worth not less than $900.00. I used the old foundation when 
it was rebuilt. I would judge that it would not be worth over $100.00. I used 
some of the old material and the material and labor of rebuilding cost $642.00.” 

On cross-examination he testified that: “At first I thought it was the wind 
and I told Mr. Bailey the next day that the wind had split the silo. I told him I 
was going to report it to the company that had built the silo as they had guaran- 
teed it against wind. It was the next day that I saw Bailey. I did not ask Bailey 
to send in notice of wind loss. I left Mr. Bailey and went over to Kapaun Brothers. 
About ten minutes afterwards I returned to Bailey. He let me know right away 
before I left him that I did not have any windstorm insurance. 

_ It was after that you had him send in notice of loss by lightning? 
A. Yes, sir. The top of the silo is 16 feet in diameter. It landed on the south 
end of the barn and came to rest on the northwest corner. It just rolled on the 
barn. The marks are still on the roof. It didn’t go the length of the barn north 
and south; it rolled kitty-corner kind of in a circle. There was a little wind. 

“Q. When you say a little wind, it was a considerable wind, was it not? A. No, 
no unusual wind. Nothing out of the ordinary. It did not move anything in the 
yard. The top struck the hip of the barn and rolled over that. There were a 
few doors open in the chute on the north side and the window in the roof was 
open. The silo was 38 feet high. My conclusion that the wind blew the silo down 
was based on the fact that there was a wind, but there was considerable doubt in 
my mind at the time. 

“Q. And that ten minutes or so you talked with somebody else was the time 
you changed your mind? A. Yes, sir, it was. : 

“Q. Mr. Paul, it is a fact that you made a claim to the insurance company 
that it was the wind that blew down the silo? A. No, sir. Never made no such 
claim. Right at the time it entered my mind that the lightning had done it, but 
when it did not burn down I assumed that it was the wind.” 

On redirect examination: “I first thought that it was the lightning but since 
the silo did not burn down I dismissed that thought.” 

John Norton was working for the plaintiff at the time, and he testified that 
“about 5:30—I started to milk the cows, * * * there was a loud crash of 
thunder, and then there was another awfully loud crash, with lightning, followed 
pretty soon after. I got up from under the cow, and walked to the front door. 
I was scared. I said. ‘My God, that was awfully close.’ Mr Paul went to close 
the back door, and he saw the silo was down. He saw that the silo was torn apart. 
I did not notice or hear any strong wind. There were some light sheep troughs 
outside that were not fastened to the ground and not disturbed. I heard the 


crash and heard something going. I thought it was the barn. Found it was the 
top of the silo. 


“Q. Well didn’t you hear this top of the silo bump on the roof? A. I didn't 
know what it was. I heard the crash, and I got up from under the cow and 
went to the front door.” 


_ . The other neighbors testified as to the electrical storm, but none of them testi- 
fied as to any unusual wind. 


It is the contention of the defendant that the evidence is insufficient to justify 
the verdict, and this contention is based on the testimony of the plaintiff. No one 
saw the lightning strike the silo, and the plaintiff first thought that the damage 
was caused by the wind; that he told Mr. Bailey and admitted on the stand that 
his first impression was that it was caused by the wind. The plaintiff, as a wit- 
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ness, was apparently very candid, admitting that he first thought it was the wind; 
that he told Bailey that he thought it was the wind. He states that his first impres- 
sion at the time of the crash was that it was the lightning but, when he saw the 
silo and there was no fire, then he thought it must have been the wind. His 
testimony and Norton’s testimony is that immediately after the lightning they 
heard something strike the roof. Norton thought it was the barn that had been 
struck, but he heard the noise on the roof immediately after the lightning, and 
the plaintiff heard it strike and then hear a rolling along the roof. The photo- 
graph of the barn and silo shows that the silo is right against the southwest 
corner of the barn. There is a gambrel roof on the barn, and the place marked 
with the arrow on the roof where the top of the silo struck is right at the hip of 
the roof. The top of the silo was round, and it struck right where the roof is 
very steep. It would naturally roll on this steep roof and gather momentum until 
it reached the roof on the lean-to, which is not so steep, and which might account 
for the distance that the top of the silo rolled. The small window in this top was 
open on the south side and a few doors open in the shoot on the north side; the 
door to the barn, that the plaintiff came to when he saw the silo, was also open, 
and nothing was disturbed. The barn has a cupola, which was not disturbed. It 
would seem that nothing less than a cyclone or tornado could split the silo from 
top to bottom. A straight wind might blow it over, and, if it was a cyclone or 
tornado, it would have torn the barn to pieces. 

Counsel relies upon the case of Warmeastle v. Scottish Union & National 
Insurance Co., 201 Pa. 302, 50 A. 941. But in this case the testimony shows some 
injury by lightning and that great damage was caused by the wind. In construing 
a lightning clause in the policy similar to the policy in the instant case, the court 
sa.d: “The defendant’s counsel presented three points for charge, which sought 
tu confine the verdict of the jury to the direct damage caused by lightning, exclu- 
sive of that caused by the wind. These points were refused by the court, and the 
jury were instructed that they might take into consideration not only the effect of 
the lightning, but the subsequent injury by the wind.” This was held to be error. 
The case was before the Supreme Court again; and is reported in 210 Pa. 362, 
59 A. 1105, and the court said: “The only question now before us is whether the 
jury had sufficient evidence to enable them to make the distinction. We are of 
opinion that they had. At least one witness testified that the flash of lightning and 
the fall of the side wall were simultaneous, and another testified to the same thing 
as to the roof, with the further fact that the materials fell outwards toward the 
wind. It was a fair inference that the damage came directly from the lightning, 
aud only a jury could draw it.” 

In the instant case the court gave the instructions which were refused in the 
Warmcastle Case at the first trial. In the instant case the jury was instructed as 
follows: “If you should find from the evidence in this case that the destruction 
or damage to the silo was caused by lightning and by a windstorm acting together, 
then it will be your duty to determine separately the amount of damages caused 
by lightning, and the amount of damages caused by the windstorm, and to award 
the plaintiff only such portion of the total damage as you find was caused by 
lightning alone.” 

Again: “You are instructed that if the jury believe under the evidence that 
the damage was caused by lightning and wind acting together, and if you cannot 
determine by the evidence how much damage was done by lightning, and how 
much damage was done by wind, and are unable to separate the items of damage 
done by these two different elements, then you are instructed that it is your duty 
to return a verdict for the defendant since the burden is upon the plaintiff to 


prove not only the cause of the loss but also the amount of damage resulting from 
such cause.” 


These are the same instructions that were asked for and refused in the first 
tr.al of the Warmcastle Case. Indeed, the appellant claims that the verdict is 
against the law as given by the judge in the instructions quoted. Now in the 
Warmcastle Case, it is stated that the testimony seemed to show some injury by 
there is no evidence of any wind causing damage. All of the witnesses in the 
lightning, and that great damage was also caused by the wind. In the instant case 
neighborhood testified as to the severity of the electrical storm, and they all say 
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that there was no unusual wind, and that there was no damage to anything in the 
neighborhood from wind. There was no damage to any of the buildings or any of 
the equipment on the plaintiff’s farm, except the silo. 

Appellant’s contention that the silo was destroyed by the wind rests upon 
statements made by the plaintiff to Mr. Bailey that he thought it was the wind 
that split the silo, and his testimony on the stand that he first though it must be 
the wind, but Mr. Bailey testified as follows: 

“Q. When Mr. Paul told you the wind had damaged his silo, didn’t you say 
that was strange, there wasn’t any wind in Alice. A. I believe I did. * * 

“Q. He wasn’t talking to you about insurance at all when he was first talking 
to you, was he? A. No. 

‘Q. And it was only after he came back on this second visit that he asked you 
to report any loss to the company, is that correct? A. Yes.” 

So the statement made by the plaintiff that he thought it was the wind does 
not rest upon any facts and is explained in plaintiff's statement that he thought 
it must be the wind when there was no fire. There is no evidence of any destruc- 
tive or unusual wind, but there is evidence that immediately after the teriffic 
flash of lightning they heard a noise on the roof of the barn and then a rumbling 
across the roof, so it might be said that the noise on the roof was simultaneous 
with the flash of lightning. 

[1] The question of what caused the destruction of the silo was a question 
for the jury, and there is evidence which sustains their verdict. See, also, Roth 
v. South Easthope Farmers Mutual Fire Insurance Company, 41 (1918—1918) 
Ontario Law Rep. 52; Reischer v. Borwich, [1894] 2 Queen’s Bench, 548; Pink v. 
Fleming, 25 Q. B. D. "306; Dudgeon v. Pembroke, Law Rep. 9 Q. B. 581, 1 Q. B. 
D. 96, 2 App. Cas. 284; Davidson v. Burnand, Law men. 4 °C. P: 017, 21. 

[2] It follows that the court did not err in denying the motion for a directed 
verdict. Appellant assigns as error the following: 

“Mr. Stambaugh: Showing you plaintiff's Exhibit C, I will ask you if that is 
approximately a correct picture or representation of the condition of the silo on 
the morning after the storm? A. Yes, sir. 


“Mr. Nilles: We object to this as calling for a conclusion of the witness. 
. 


“The Court: Overruled.” 
Exhibt C was a photograph of the silo taken after the storm. The plaintiff 
had the silo built, had used it for five or six years, knew the condition that it was 
in before the storm, knew the condition that it was in after the storm, and cer- 
tainly did know whether the photograph showed the condition of the silo on the 
morning after the storm. There was no error in overruling the objection. 

“Mr. Stambaugh: Q. I will also ask you, Mr. Paul, if that was the condition 
that silo was in for several days after the storm? A. Yes, sir. 

“Q. Just as it shows in the picture, plaintiff’s exhibit C? A. Yes, sir.” 

This testimony was offered without objection. The objection is to the intro- 
duction of the exhibit. Since it was a photograph of the condition of the silo the 
morning after the storm, it was competent testimony, and there was no error in 
receiving it in evidence. 

[3] “Mr. Stambaugh (in inquiring about the silo after the storm said): Q. 
What did you find? A. I found a bolt that had been melted off of the foundation.” 


A motion to strike out the answer as calling for a conclusion was denied. 
That part of the answer, “I found a bolt,” in connection with the preceding testi- 
mony, was competent, and, if the motion had been confined to the last part of the 
answer, namely, “that had been melted off of the foundation,” doubtless this part 
of the answer would have been stricken out. The motion is too broad in asking 
to strike out the whole answer, and the denial of the motion was not error. 


The two pieces of the bolt, after it had been shown that one of them had 
been sawed off the foundation right at the place where the split was in the silo, 
was offered in evidence and objected to on the ground that the evidence does not 
establish the existence of any casualty covered by the insurance policy. We have 
held that there is evidence of damage by lightning, and there is no error in over- 
ruling the objection. 


* 
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It is claimed that the court erred in overruling defendant’s objection to the 
question: “Q. Did you sit down and figure out this thing with a lot of delibera- 
tion? A. No, sir.” This question might well have been omitted, but do not see 
show the defendant is prejudiced by the answer. 


[4] It is claimed that: 
“The Court erred in refusing defendant's instruction No. 3, to-wit: 


“*You are instructed that if you find from the evidence that the lightning 
struck the silo, and that the wind came on and also did some damage, the jury 
must confine their verdict to the actual damage caused by the lightning and can- 
not include in such verdict any damage which might have been done by the wind.’” 

Instead of giving this instruction, the court gave the following: “If you should 
find from the evidence in this case that the destruction or damage to the silo was 
caused by lightning and by a windstorm acting together, then it will be your duty 
to determine separately the amount of damages caused by lightning, and the 
amount of damages caused by the windstorm, and to award to the plaintiff only 
such portion of the total damage as you find was caused by the lightning alone.” 
The court follows this up with another instruction already quoted, that in case 
they could not determine the damage caused by lightning and the damage caused 
by the wind, they must find for the defendant. The court also instructed the jury 
as follows: “You are instructed that before the plaintiff can recover in this action 
you must be satisfied by a fair preponderance of the evidence, that lightning was 
the direct cause of the damage and loss to the silo. If you believe from the evi- 
dence that the silo was not damaged or destroyed by lightning, then your verdict 
should be for the defendant. Under the insurance policy involved in this action 


the plaintiff cannot recover if the loss or damage to the silo was caused by a 
windstorm or a tornado.” 


In three different instructions the court made it clear to the jury that the 
plaintiff could not recover for damages caused by the wind or by a tornado or 
cyclone, and that the jury must be satisfied by a fair preponderance of the evi- 


dence that the lightning was the direct cause of the loss. The instructions given 
were more comprehensive and certainly as favorable to the defendant as the 
instruction asked for and refused. 

[5] It is claimed that the court erred in giving the following instruction, 
namely: “If you find from the evidence that the direct and sole cause of the dam- 
age to the silo was on account of the lightning, then the measure of damages in 
this case is the difference in the cash value of the silo immediately before the 
storm, and the cash value of the same after the storm. In arriving at the amount 
of damages you may take into consideration the cost and expense of rebuilding 
and repairing the silo.” It is claimed that this instruction is misleading, as the 
items of expense, in repairing the building, might be in excess of the actual loss. 
The evidence shows that the actual cash value of the silo before the storm was 
$900 and after the storm it was worth $100. The cost of rebuilding the silo was 
$642. The policy provides: “This company shall not be liable beyond the actual 
cash value of the property at the time any loss or damage occurs, * * * and 
shall in no event exceed what it would then cost the insured to repair or replace 
the same. * * *” These provisions are in the policy for the benefit of the 
defendant, and the defendant would have a right to show the cost of rebuilding 
for the purpose of fixing the maximum liability of the company. The evidence of 
cost of rebuilding was offered by the plaintiff, and, if the court had not given the 
instruction to the jury that “the measure of damages in this case is the difference 
in the cash value of the silo immediately before the storm, and the cash value of 
the same after the storm. In arriving at the amount of damages you may take 
into consideration the cost and expense of rebuilding and repairing the silo,” the 
verdict would doubtless have been for $750, that being the amount for which the 
silo was insured and the maximum amount the court told the jury they might find. 

In the case of Citizens’ Savings Bank & Trust Co. v. Fitchburg Mutual Fire 
Insurance Company, 86 Vt. 267, 84 A. 970, 974, the court said: “The policy does 
not make the cost of replacement the invariable test of actual cash value, but 
limits the recovery in cases where an ascertainment according to actual cash value 
would exceed that amount. The plaintiff proceeds to make out his case by any 





230 The Insurance Law Journal, Vol. 83 [July, 1934 


evidence which legitimately tends to show actual cash value. The defendant may 
guard against a possible finding in excess of the cost of replacement by introducing 
evidence of what that cost would be. But it cannot confine the plaintiff to proof 
of that character by making the cost of construction the basis of ascertainment.” 

In the instant case the cost of construction was not made the basis of ascer- 
tainment, the court had already stated that the measure of damages was the cash 
value of the silo immediately before the storm and the cash value of the same 
after the storm. 

On the facts in this case, the instruction was favorable to the defendant. 
There being no error, the judgment must be affirmed. 

Burr, C. J., and Nuessle, Moellring, and Christiansen, JJ., concur. 


VICTORY INS. CO. v. SCHROEDER et al. No. 22000. 
Supreme Court of Oklahoma. March 20, 1934. 
30 Pacific Reporter (2d) 894. 
1, INSURANCE. 

Fire policy providing tor cancellation at insured’s request held terminated 
immediately on insured’s delivery of notice of cancellation to insurer’s authorized 
agent, notwithstanding no tender of unearned premium was made until after fire 

(For other cases, see Insurance, Dec. Dig. § 240.) 

2. INSURANCE. 

Where insurer’s agent was informed by insured at time application was made 
for fire insurance that insured desired to cancel original policy issued by an- 
other and insurer's agent promised to have original policy canceled, insurer was 
liable on its fire policy as original insurer, even if agent did not properly notify 
first insurer. 

(For other cases, see Insurance, Dec. Dig. § 504. 

Syllabus by the Court. 

1. An insurance policy which provides that it may be canceled at the request 
of the insured is terminated immediately upon the delivery of the notice of can- 
cellation by the insured to an authorized agent of the company. 

2. Where an insurance policy provides that it may be canceled at any time at 
the request of the insured, and notice is given of the cancellation of the policy 
by the insured to an authorized agent of the insurer, the insurance terminates, 
though no tender of the unearned premium is made until after the loss by fire. 

3. Where an insurer knew when it issued its policy that the original policy 
was still outstanding, and its agent was told by the insured that he desired to 
cancel the original policy, and the insurer’s agent undertook to have the original 
policy canceled, the insurer was liable on its policy as an original insurer; the 
former original insurer having a defense to an action on the policy issued by it. 

Appeal from District Court, Carter County; Asa E. Walden, Judge. 

Action by Emil Schroeder against the Victory Insurance Company and the 
Milwaukee Mechanics’ Insurance Company. From a judgment against the Vic- 
tory Insurance Company and for the Milwaukee Mechanics’ Insurance Com- 
pany, the Victory Insurance Company appeals. 

Affirmed. 

Thompson, Knight, Baker & Harris, and Sol Goodell, all of Dallas, Tex., 
and Johnson, McGill & Johnson, of Ardmore, for plaintiff in error. 

Andrew B. Riddle, of Ardmore, for defendant in error Emil Schroeder. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for defendant 
in error Milwaukee Mechanics’ Ins. Co. 


Per Curiam. 


This action arose in the district court of Carter county, wherein Emil Schroe- 
der was plaintiff and Milwaukee Mechanics’ Insurance Company, a corporation, 
and Victory Insurance Company, a corporation, were defendants. The case was 
tried to a jury on March 7, 1930, and at the close of the plaintiff's evidence the 
Milwaukee Company demurred to the evidence of the plaintiff, and the plaintiff 
moved for judgment against both defendants. The court took both under ad- 
visement. The trial court discharged the jury, to which no one objected; and 
the trial without a jury was resumed on March 28, 1930, at which time evidenc 
was offered by defendants, after which the court entered judgment for the plain- 
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tiff Emil Schroeder in the sum of $965.80, with interest thereon at the rate of 6 
per cent. per annum from the 17th day of March, 1927, against the defendant 
Victory Insurance Company, and entered judgment in favor of the defendant 
Milwaukee Mechanics’ Insurance Company. 

The plaintiff and the defendant Victory Insurance Company have appealed 
from the action of the trial court releasing the Milwaukee Mechanics’ Insurance 
Company. The Victory Insurance Company admits owing one-half of the judg- 
ment which it has paid. 

Emil Schroeder was the owner of a lot in the city of Ardmore, on which 
there was a frame residence. He carried a policy of fire insurance on the build- 
ing with the Milwaukee Mechanics’ Insurance Company, dated April 8, 1924, 
and which ran for a period of three years. There was a mortgage on the 
property in favor of Emma E. Cowper and Christiana C. Presnel. The insurance 
policy with the Milwaukee Company was lost, so the plaintiff Schroeder, on the 
19th day of January, 1927, went to a Mr. Love who had purchased the expirations 
irom the Milwaukee Insurance Company, but who did not write insurance for 
the Milwaukee Mechanics’ Insurance Company, and said company did not have 
an agency at that time in Ardmore, and plaintiff told Mr. Love that he dseired 
to cancel his policy with the Milwaukee Mechanics’ Insurance Company. There- 
upon Mr. Love fixed up a lost policy voucher which was signed by the plaintiff 
and the two mortgagees, and in which the policy by the Milwaukee Mechanics’ 
Insurance Company to Schroeder was canceled. Mr. Love turned this lost 
yolicy voucher over to the plaintiff, and told the plaintiff to send it, together with 
a draft that he made out for the sum of $1.22 for unearned premium on the 
policy, to Mr. R. A. Gamble, state agent for the Milwaukee Mechanics’ Insurance 
Company, at Wichta, Kan. The plaintiff took the voucher and draft to Mr. 
O. M. Kedfield, who was the agent of the defendant, Victory Insurance Com- 
pany, telling him he wished to cancel the Milwaukee Company policy and take 
out a new policy with Mr. Redfield’s company. A new policy of insurance from 
the Victory Insurance Company to Schroeder for $1,000 was issued by Redfield. 
The lost policy voucher, together with the draft, was turned over to Mr. Red- 
held, who sent them through an Ardmore bank to Wichita, Kan., to Mr. R. A. 
Gamble, state agent for the Milwaukee Company. The voucher and draft were 
returned from Wichita, Kan. R. A. Gamble, the state agent, on the 25th of 
January, 1927, wrote Mr. Love and acknowledged the fact that the lost policy 
voucher and the draft had been presented to him by the bank, but due to the 
fact that he did not have the necessary records he returned it and instructed 
Love to take the matter up direct with the home office. Mr. Love did not do 
anything further about the matter, nor did Mr. Redfield, except that he required 
the plaintiff to pay him the $1.22 which he was supposed to have collected from 
the Milwaukee Mechanics’ Insurance Company. Redfield made no further 
cffort to have the money paid by the Milwaukee Company. 

On March 17, 1927, the plaintiff’s building, which was covered by the policies 
heretofore referred to, was destroyed by fire. The Milwaukee Company did not 
tender the $1.22, the unearned premium on the policy held by the plaintiff with 
said company, until after the fire, and said tender was not accepted by the plaintiff. 

There is no question raised as to the correctness of the amount of the judg- 
ment. The controversy is only as to whether or not the Milwaukee Company 
should have been held for half of the judgment. 

This case presents but two questions to be decided. The first is whether or 
not the cancellation notice which was seni to R. A. Gamble, the state agent of 
the Milwaukee Mechanics’ Insurance Company, in January, 1927, was a sufficient 
notice to cancel the policy of insurance under its terms; and the second is 
whether or not the defendant, Victory Insurance Company, was estopped to 
claim that the policy had not been canceled by reason of the conduct of their 
agent at the time of the issuance of its policy of insurance to the plaintiff. This 
court answers these questions in favor of the Milwaukee Insurance Company. 

The Milwaukee Company policy provided as follows: “This policy shall be 
cancelled at any time at the request of the insured; or, by the Company by 
giving five days notice of such cancellation.” 

The right of Gamble, the state agent for the Milwaukee Mechanics’ Insurance 
Company, to accept policies for cancellation was never questioned by the plaintiff 
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and the defendant Victory Insurance Company at the trial. It might be true 
that more positive proof could have been made of this authority, but at no time 
in the trial was this right questioned. When all of the evidence is considered, 
there can be no question but that R. A. Gamble was a duly authorized agent of 
the Milwaukee Insurance Company, and was fully authorized to accept notices 
of cancellation. 

{1] It is the well-settled rule of law, where the policy of insurance provides 
that the insurance may be cancelled at any time on the request of the insured, 
that the surrender of such policy with a request to the insurer or its authorized 
agent that it be terminated, operates ipso facto as a cancellation. See the case of 
Crown Point Iron Company v. AXtna Insurance Company, 127 N. Y. 608, 614-616, 
28 N. E. 653, 14 L. R. A. 147. In the case of Insurance Commissioner v. People’s 
Fire Insurance Company, 68 N. H. 51, 44 A. 82, it was held that where the 
insurance contract entered into by the company provides that it may be terminated 
at the request of the insured, the reasonable construction of the insured’s 
contractual right to terminate the policy is that he may do so by delivering it to 
an agent of the company with the request that it be canceled, or with notice that 
he surrenders it for cancellation, or with any direct manifestation of his purpose 
to terminate it at that time. In the case of Insurance Company of North America 
v. Detroit & Security Trust Company (C. C. A.) 51 F. (2d) 155, it was held 
that communication to insured’s brokers directing cancellation of policies was 
ineffective until transmitted to the Insurance Company, but was effective as to 
companies for which the brokers acted as general agents. 

In the case at bar, R. A. Gamble was more than a general agent or insurance 
solicitor; he was the state agent for the Milwaukee Insurance Company. Since 
there was no evidence in the record to show that R. A. Gamble was anything 
but a proper agent of the defendant Milwaukee Insurance Company to accept 
the notice of cancellation, there was no question of fact for the jury to pass on, 
and we think that the action of the trial court in taking the case away from the 
jury was proper. 

The return of the unearned premium was not a condition precedent to the 
@ancellation of the insurance policy. In a case where the insurer was trying to 
cancel a policy that might be true, but that does not hold true when the insured 
is seeking to have the policy canceled. Parsons & Arbaugh v. Northwestern 
National Insurance Co., 133 Iowa, 532, 110 N. W. 907; Gately-Haire Co. v. 
Niagara Fire Insurance Co., 221 N. Y. 162, 116 N. E. 1015, Ann. Cas. 1918C, 115 


[2] There is another hurdle that the plaintiff and Victory Insurance Company 
would have to take here before the Milwaukee Company could be held liable in 
this case. At the time that O. M. Redfield took the plaintiff's application for 
insurance with the Victory Company, he was told by the plaintiff that he wanted 
to cancel his insurance with the Milwaukee Company and take it with a company 
that had a local agency in Ardmore, and wanted to give Redfield the business. 
Redfield understood, and so testified, that the plaintiff was canceling the policy 
of insurance with the Milwaukee Company, and was taking the insurance with 
Redfield’s company to take the place of the insurance with the Milwaukee Com- 
pany; and, in addition to that, Redfield undertook the responsibility of seeing that 
the notice of cancellation was transmitted to the proper agent of the defendant 
Milwaukee Company, and, if the same was not properly transmitted, it was the 
dereliction of the Victory Insurance Company’s agent, Redfield, in not seeing 
that it was done. In the case of Insurance Company of Pennsylvania v. Park 
& Pollard Co. et al., 190 App. Div. 388, 180 N. Y. S. 143, on facts somewhat 
similar to the case at bar, it was held that where an insurer knew when it issued 
its policy that the original policy was still outstanding, and relied on the repre- 
sentations and agreement of the insured’s agent that it would be surrendered 
as not wanted, it was liable on its policy of insurance as an original policy, and 
the company having the original policy would have an absolute defense to a suit 
against it on said policy. 

The judgment of the trial court is hereby affirmed. 


The Supreme Court acknowledges the aid of District Judge Harry L 


ee 
Halley, who assisted in the preparation of this opinion. The district judge’s 
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analysis of law and facts was assigned to a justice of the court for examination 
and report. Thereafter, the opinion, as modified, was adopted by the court. 


NEWMAN v. NORTH RIVER INS. CO. OF NEW YORK. 
Supreme Court of Pennsylvania. March 19, 1934. 


171 Atlantic Reporter 601. 


2. INSURANCE. 


Facts held to show that insured was owner of airplane and therefore had 
insurable interest therein entitling him to recover on fire policy for loss of air- 
plane destroyed by fire. 

Facts disclosed that the insured was a pilot and that the president of 

an amusement company advanced the money with which to purchase the 

airplane to be used to carry passengers in the amusement park; that the 

bill of sale was first made out to the president of the amusement com- 
pany, but was changed with name of the pilot as the buyer; that the bill 

of sale was recorded with the department of commerce; and that the 

registration card, which was on the dashboard opposite the passenger, 

contained insured’s name. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 
3. INSURANCE. / : 
That employer paid for airplane held not conclusive that airplane was not 


owned by employee, so as not to entitle employee to recover on fire policy, taken 
in his name, for loss of airplane destroyed by fire. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 


Appeal No. 75, January term, 1934, from judgment of Court of Common Pleas, 
Lackawanna County; Will Leach, Judge. 

Assumpsit by G. A. Newman against the North River Insurance Company of 
New York on a fire policy, where, by agreement, case was referred to a referee 
who reported findings of fact and conclusions of law in favor of plaintiff and 
directed entry of judgment for him. On appeal, defendant’s exceptions to the 
report were sustained by the trial court, which accepted the findings of fact but 
rendered judgment for defendant, and plaintiff appealed. 

Reversed and judgment entered for plaintiff for $4,536.40 with interest. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 


Frank L. Martin and M. J. Martin, both of Scranton, for appellant. 


Welles, Mumford & Stark and H. C. McGrath, all of Scranton, for appellee. 
Drew, Justice. 


This is an action in assumpsit upon a policy of fire insurance to recover the 
value of the insured property, an airplane, which was totally destroyed by fire 
on November 2, 1930. Defendant, the insurer, refused to pay the loss on the 
ground that plaintiff was not, as required by the policy and as he had warranted 
in his application therefor, sole and unconditional owner of the aircraft in ques- 
tion, but that, on the contrary, he possessed no insurable interest therein. By agree- 
ment, the case was referred for determination to a referee, who reported findings 
of fact and conclusions of law in favor of plaintiff and directed entry of judg- 
ment for him. On appeal, defendant’s exceptions to the report were sustained by 
the court below, which accepted the findings of fact but concluded that plaintiff 
did not own the insured aircraft and reversed the action of the referee. From 
the judgment thus entered for defendant, plaintiff appealed. 


Defendant's position is that the airplane never belonged to the plaintiff, but 
that it was bought by and belonged to one Floyd E. Bortree or the Lake Ariel 
Park & Amusement Company, of which concern Bortree was president, and that 
plaintiff was merely employed as pilot, receiving as payment for his services one- 
half the profits derived from its operation. Plaintiff, on the other hand, contends 
that he owned the airplane, that he bought it and took title in his name, althougk 
Bortree, through his company, advanced the money for its purchase, and that the 
money which Bortree or his company received from its operations was not a 
division of the profits but a repayment of sums which he owed Bortree. This 
question of ownership’ is the only matter in dispute between the parties; it is con- 
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ceded that plaintiff paid for and obtained from the defendant the policy in suit 
insuring him against loss by fire to the extent of the actual cash value of the 
airplane at the time of loss, that this was the only insurance he carried upon the 
machine, that while the policy was in full force and effect the insured aircraft 
was totally destroyed by fire, that this was a loss covered by the terms of the 
policy, that plaintiff submitted proper proofs of loss, and that the value of the 
airplane at the time it was destroyed was $4,536.40. 

In support of their respective contentions as to ownership the parties adduced 
considerable testirnony before the referee, from which he found the following 
facts: In the spring of 1929, plaintiff and Bortree entered into an agreement 
whereby the latter was to finance the purchase by the plaintiff of an airplane to 
be used as an attraction at the amusement park in which he was interested, to 
induce people to come there. In pursuance of this agreement, plaintiff and Bortree 
made several visits to the Ludington-Philadelphia Flying Service at Philadelphia. 
After some negotation, the aircraft in question was bought, and, on July 3, 1929, 
it was delivered to the plaintiff at Moscow, Pa., by John D. Bartow, chief instruc- 
tor and acting assistant manager of the Ludington Company. The purchase price 
of approximately $5,800 was paid by two, checks of the amusement company, 
signed by Bortree as president and drawn to the order of Ludington-Philadelphia 
Flying Service. The first check, an initial payment of $500, was mailed by Bortree 
direct to the Ludington Company. The second check, for the balance of the 
purchase price, was given by Bortree to the plaintiff, and by the latter turned 
over to Bartow at the time of delivery. : Bartow brought with him a bill of sale 
made out to Bortree, but at the request of plaintiff, who told him that the bill of 
sale was to be made to him, Bartow crossed out Bortree’s name and address and 
wrote in plaintiff’s. Upon the bill of sale, which plaintiff filed with the United 
States Department of Commerce, he obtained license or owner’s cards from the 
Department of Commerce and from the department of internal affairs of the 
commonwealth; these cards were posted in plain view on the dashboard of the 
airplane in front of the seat occupied by the passenger. By his own admission, 
Bortree knew in July, 1930, that title to the machine was in plaintiff’s name (plain- 
tiff testified that he informed Bortree of this as early as July 4, 1929), but from 
the time it was delivered to the time it was destroyed he never disputed plaintiff's 
ownership or took any legal steps to assert the title which he now dlaims. On 
July 4, 1929, the day after its delivery, plaintiff took the airplane to the park at 
Lake Ariel and used it for carrying passengers and for stunt flying; he operated 
it at Lake Ariel for the remainder of the 1929 season and throughout the 1930 
season. During that time, however, it was also used for advertising purposes 
and for various short trips, on a number of which Bortree accompanied plaintiff 
as passenger. The profits from the operation of the airplane were shared to 
some extent by plaintiff and the amusement company, but neither plaintiff’s account 


nor that kept by the company shows the equal division that Bortree testified was 
called for by their agreement. 


[1, 2] Accepting these findings as true, as we must, since they are supported 
by evidence (Commercial Motors Mtg. Corp. v. Waters, 280 Pa. 177, 124A. 327; 
Fidelity-Philadelphia Trust Co. v. Lehigh Valley Coal Co., 294 Pa. 47, 143 A. 474; 
Alexander v. Hamilton, 31 Pa. Super Ct. 189), we are unable to agree with the 
learned court below that plaintiff was not the owner of the aircraft in question. 
In our opinion, the natural conclusion to be drawn from the facts found is that 
plaintiff owned the airplane, that this was the intention of the parties, and had 
the full consent and approval of Bortree, who, through his company, supplied the 
money with which plaintiff purchased it. Bortree’s failure to take steps to have 
the legal title transferred to himself or the amusement company after he admits 
that he knew plaintiff had title and claimed ownership of the airplane, strongly 
supports plaintiff’s contention that the existing arrangement was in accordance 
with the original agreement under which the machine was purchased. Moreover. 
it is extremely likely that Bortree knew of plaintiff’s claim of title long before 
July, 1930. Plaintiff testified that he expressly told Bortree that he was having 
the title put in his own name on July 4, 1929, the day after the aircraft was de- 
livered, and even if plaintiff were mistaken in this, Bortree, who was frequently 
a passenger, can hardly have helped seeing, on the dashboard before him, the 
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licenses which stated that the machine was registered in plaintiff's name. Under 
these circumstances, if Bortree or his company was in fact the. real owner of the 
aircraft, he should have spoken, and his silence is most convincing evidence that 
plaintiff owned the airplane. Furthermore, defendant failed to establish Bortree’s 
claim that he bought the machine, that plaintiff was to fly it as pilot, and that the 
profits were to be divided equally. The only evidence which defendant produced 
in support of Bortree’s version of his agreement with plaintiff was an account 
book, of the amusement company showing certain payments to the plaintiff. This 
hook, however, was kept in a most confused fashion, it had no tabulation of gross 
receipts or general expenditures, and gave no explanation of the payments listed. 
Plaintiff, on the other hand, explained the division made of the profits in a way 
entirely consistent with his claim. He said that during 1929 he paid Bortree part 
of the earnings because the airplane had cost more than $5,000—the amount Bor- 
tree had intended to pay—and that during 1930 he paid Bortree for parts the 
latter had bought for the machine. In view of this failure of defendant to sup- 
port by evidence Bortree’s claim as to the agreement he had with plaintiff, the 
learned refree quite properly rejected defendant’s contention and found the agree- 
ment to be as plaintiff had represented. 

{3] The only factor in the case which tends to support defendant’s claim, and 
upon which the court below relied, is the undisputed fact that Bortree, through his 
company, paid for the airplane. This fact alone, however, is not conclusive. It 
is a frequent occurrence for another than the intended owner of a chattel to 
supply the money for its purchase, as where it is sold on credit or where the 
purchaser borrows money from another source, giving in consideration a promise 
to render services or to repay the sum borrowed. Yet in these instances it would 
not be contended that the buyer did not obtain full title, even though his indebted- 
ness were not repaid. It is unnecessary for us to determine, in the instant case, 
whether plaintiff was under an obligation to repay Bortree the cost of the airplane 
or whether the consideration for Bortree’s action was plaintiff’s operation of it 
as an attraction at the park, and we therefore express no opinion on that question 
But, whatever may have been the arrangement between plaintiff and Bortree as 
to reimbursement, we think the evidence in the case, taken as a whole, clearly 
points to the conclusion which we have reached—as did the referee—that in 
accordance with the intention of the parties at the time the airplane was bought 
that it should be his, plaintiff had sole and unconditional ownership of the machine 
from the time it was delivered to the time it was destroyed. He is, therefore, 
entitled to recover in this action. 

[4] Much of the defendant’s argument is devoted to an attempt to prove that 
the referee should have found the facts as testified to by its witnesses, instead 
of accepting the contrary account of plaintiff and his witnesses. This contention 
cannot, of course, prevail. The referee’s findings cannot successfully be challenged 
by pointing to evidence which would support different findings; to do so it must 
be shown that there is no evidence to sustain the findings made, for, when sup- 
ported by testimony, they have the force and effect of a verdict and are binding 
upon us. Philadelphia Co. v. United Gas Imp. Co., 180 Pa. 235, 36 A. 742; Com- 
mercial Motors Mtg. Co. v. Waters, supra; Fidelity-Philadelphia Trust Co. v. 
Lehigh Valley Coal Co., supra. 

Judgment reversed and here entered for plaintiff for $4,536.40, with interest. 


FOWLER et al. v. MERCHANTS’ FIRE ASSUR. CORPORATION. No. 13776. 
Supreme Court of South Carolina. Feb. 14, 1934. 
172 Southeastern Reporter 781. 
1. INSURANCE. 


In action on fixed-value fire policy, proper method for determining damages 
to building partially destroyed is to subtract value of salvage from value of build- 
ing fixed in policy, notwithstanding recoverable amount is more than estimated or 
actual cost of reconstruction (Code 1932, § 7977). 

(For other cases, see Insurance, Dec. Dig. § 494.) 

2, INSURANCE. . ; 
In action on fixed-value fire insurance policy covering building partially 
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destroyed by fire, testimony showing sound or actual value of building at time of 
fire held inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

3. INSURANCE. 

In action on fixed-value fire insurance policy covering building partially 
destroyed by fire, evidence showing cost of repairs for purpose of determining 
extent of loss held inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 661.) 


Appeal from Common Pleas Circuit Court of Anderson County; W. H. Grim- 
ball, Judge. . 

_ Action by Mrs. Maggie Fowler, in her own right and as executrix of the will 
of G. P. Fowler, deceased, and another, against the Merchants’ Fire Assurance 
Corporation. From the judgment rendered, the plaintiffs appeal. 

Judgment reversed, and case remanded for a new trial. 

G. Cullen Sullivan, of Anderson, for appellants. 

Joseph L. Nettles, of Columbia, and Stephen Nettles, of Greenville, for 
respondent. 

STABLER, Justice. 


In September, 1931, the defendant insured one G. P. Fowler against loss, in 
a sum not exceeding $3,000, through damage by fire to a building owned by him. 
The value of the house was fixed in the policy at $4,000. In August, 1932, the 
building being partially destroyed by fire, demand was made upon the defendant 
fo. the full amount of the insurance, which the company refused to pay. In 
November, 1932, the insured died, and thereafter this action was brought by his 
widow, Mrs. Maggie Fowler, as executrix of his will, and by the Security Mort- 
gage Company, a mortgagee, to whom the loss was made payable as its interest 
might appear. Judgment was asked for in the sum of $3,000. 


The defendant, answering, admitted the issuance of the insurance and that the 
property was damaged by fire about the time alleged in the complaint, but pleaded 
as a defense the provision of the policy for the appointment of disinterested 
appraisers, in the event of disagreement between the parties, to estimate and 
appraise the loss or damage, and alleged that such an agreement for submission 
to appraisers had been entered into between the plaintiffs and the defendant, and 
that the appraisers named had rendered an award in writing, fixing “the propor- 
tion of the building destroyed by fire to be thirty-five and one-half (35%) per 
cent thereof,” and that the defendant had offered at all times to pay plaintiffs, in 
accordance with the award, the sum of $1,420, but that they had consistently 
refused to accept the amount. 


The case was tried before Judge W. H. Grimball and a jury at the April, 
1933, term of court of common pleas for Anderson county. A witness for the 
plaintiffs, Dan Brown, testified that he had been a building contractor and a retail 
lumber dealer for about twenty-five years; that he had made an examination in 
September, 1932, of what was left of the house after the fire; and that in his 
opinion the “salvage or proportion of the house left’ was worth $667.74. On 
cross-examination counsel for the defendant asked him the following question: 
“What do you figure the sound value of the building?” Over objection of coun- 
sel for plaintiffs, the court permitted the witness to answer, which he did as fol- 
lows: “I arrived at the sound value of that building by taking the amount of the 
salvage as estimated and adding to that the amount of the fire loss, that is, the 
material and the labor to recondition the building, putting it back in the condition 
it was before the fire; by adding these two together I arrived at the sound value 


as being $2,032.29.” 


George E. Lafaye, the appraiser named by the defendant, testified, over objec- 
tion, that the value of the portion of the building destroyed was fixed by the 
appraisers at $757.93; that “we figured the value of what was destroyed and the 
value of what remained, and the two together is the cost of reproducing the 
house. We figured it was $1,376.26. That’s the value of the remaining part of the 
house. The cost, or, in other words, the damage was $757.93. Those two figures 
together would give you the cost of reproducing that house, which is $2,134.19.’ 
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The award of the appraisers, introduced in evidence by the defendant was as 
follows: 

“We find the value of the building as per policy 

“We find the value of the salvage or proportion of the building 

remaining (without reference to rebuilding) to be 

“We find the proportion of the building destroyed by fire to be 

354% Per cent of the building. 

“Witness our hands and seals at Anderson, South Carolina, this 

thirty-first day of January, 1933. 


“George E. Lafaye 
“F. R. Sweeny.” 

It appears that the appraisers also made in writing an itemized “estimate of 
salvage and fire damage,” which, over objection, was likewise admitted in evi- 
dence. This paper, no part of the award, purported to show the estimated value 
of the salvage to be $1,376.26 and the damage to be $757.93. At the close of the 
testimony the court, on motion of the defendant, directed a verdict for the plain- 
tifs for $1,420, with interest from December 20, 1932. Plaintiffs appeal. 

[1] The main question presented for consideration is whether the award as 
made was valid. 

Much has been said in regard to the correct rule to be applied in determining 

the amount of an insurer’s liability in a case where there has been a partial luss 
by fire under a “fixed-value” policy. In the somewhat recent case of Ford v. 
Fire Insurance Company, 139 §. C. 212, 137 S. E. 678, 679, the issue was whether 
the loss, being a partial one, should be determined by reference to the sound 
value of the property at the time of the fire or by reference to the agreed value 
as fixed in the policy. The appraisers in that case made an award in which they 
found “the value of the building as per policy $4,000, and the loss by fire two- 
thirds thereof, making the loss $2,666.66.” They also included in the award the 
following statement: “We further find that the actual value of the building at the 
time of the fire to be $3,000, and the loss $2,000.” The method followed by the 
appraisers in determining that the fractional damage to the building was two-thirds 
of its value was not made to appear in the record, and was not a question before 
the court. The respondent expressed no dissatisfaction with what had been done, 
and the only contention made by the defendant was that, “as the actual value of 
the building at the time of the fire was $3,000, and the actual loss $2,000, its 
liability should not be more than two-thirds of $3,000.” It is seen, therefore, 
that the court was concerned only with the question, as stated in the opinion, 
whether defendant’s liability amounted to $2,000 or to $2,666.66. In regard to this 
question it held, under its construction of the statute (section 7977 of Code 1932), 
and under the case of Aiken v. Home Insurance Company, 137 S. C. 248, 134 S. 
E. 870, that the sound or actual value of the property at the time of the fire, 
However arrived at, and the loss in relation thereto, are not to be considered by 
the appraisers in making their award. The following language was used in the 
opinion: “As the agreed value must be accepted whether it is the actual value 
or not, it follows that the amount of any partial loss must necessarily be deter- 
mined by reference, not to the actual or sound value, but to the agreed value 
as fixed in the policy.” This was all that was decided in that case. Certainly, 
it cannot be construed as holding, as the trial judge seemed to think, that the 
legal method of ascertaining the loss, where an insured building is partly destroyed 
by fire, is to find the proportionate part of the building damaged in relation to 
the whole building, and then determined the loss by treating the percentage of the 
building destroyed as the equivalent of such percentage in relation to the value 
oi the building as fixed in the policy. 
_ In the more recent case of Bruner v. Automobile Insurance Company, 165 
5. C. 421, 164 S. E. 134, the trial court, at the request of the plaintiff, charged 
the jury as follows: “In the case of partial loss by fire, in order to determine the 
same, the jury will take the agreed value as stated in the policy, and from it 
subtract the value of the salvage or proportion of the house remaining after the 
fre, as they find the same from the preponderance of the evidence, and the 
tesult will give the amount of damage, as contemplated in law. 
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On appeal, this court, in an opinion by Chief Justice Blease, held that the jaw, 
as charged by the trial judge, was a correct announcement under the authority 
of the Ford Case, “as to the liability of a fire insurance company for loss under 
a policy in which the value of the building is stated and agreed upon by the com- 
pany and the insured.” The court further observed: “We deem it altogether 
unnecessary to enter into a discussion of the holdings and apparent conflicts in the 
Columbia Real Estate [132 S. C. 427, 128 S. E. 865] and Aiken Cases. Conceding 
with appellant’s counsel that the decisions rendered in those two cases are not in 
entire harmony, we may say that it was the purpose of the court in the Ford 
Case to announce what the justices, who participated therein, conceived to be the 
proper construction of the statute mentioned. A further examination of the 
statute is convincing that the construction given its language in the opinion of 
Mr. Justice Stabler in the Ford Case was correct, and, in the case at bar, we 
take the opportunity to announce our approval of that construction. If any 
holding in either the Columbia Real Estate Case or in the Aiken Case is in 
conflict with any holding in the Ford Case, the holding in the latter case, as the 
last expression of this court, will be followed by us.” 

The trial judge in the case at bar concluded that the charge of the court 
objected to in the Bruner Case was uncertain or ambiguous, and that as the 
Supreme Court had approved it and also reaffirmed the decision in the Ford Case, 
it appeared to him that there was a conflict in the two holdings. It seems clear, 
however, when the two decisions are properly considered and analyzed, that he 
was wrong in his conclusion. We have already directed attention, in our con- 
sideration of the decision in the Ford Case, to the question, and the only one, 
there decided. In the Bruner Case, while affirming its previous holding in the 
Ford Case, the court held, in passing upon the issue before it, that the proper 
method for ascertaining damages to a partially destroyed building by fire, in a 
suit on a “fixed-value” policy, was by subtracting the value of the salvage from 
the value of the building as fixed in the policy, and that this method was a 
proper one, notwithstanding the amount recoverable was more than the estimated 
or the actual cost of reconstruction. The language used could not be plainer, and 
there can be no uncertainty as to the rule laid down in the two cases, when they 
are read together. Of course, the manner or method of arriving at the value of 
the salvage is a matter that must be left largely to the good judgment and fair- 
ness of the appraisers. 

It is evident, under the rule laid down by the court in the decisions named, 
that the award attempted to be made in the case at bar is invalid, whether con- 
sidered alone or in connection with the testimony offered by. the defendant in 
explanation thereof. The trial judge was, therefore, in error in directing the 
verdict as he did. ; 

{2, 3] While this conclusion makes it unnecessary to consider other questions 
raised by the appeal, we may say, in passing, that it was error to admit testimony 
for the purpose of showing the sound or actual value of the building at the time 
of the fire. Also, that it was error to admit evidence relating to the cost ot 
repairs for the purpose of determining the extent of loss. Bruner v. Automobile 
Insurance Company, supra. 


The judgment of the circuit court is reversed, and the case remanded for a 
new trial. 


Blease, C. J., Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


POTOMAC FIRE INS. CO. v. TURNER. No. 9232. 
Court of Civil Appeals of Texas. San Antonio. Jan. 24, 1934. 
67 South Western Reporter 1080. 
1. INSURANCE. 


Insured could recover on fire policy notwithstanding required inventory o! 
oats at beginning of each season was not taken, where policy was executed on 
March Ist, fire occurred fourteen days later, and evidence did not disclose that 
any season began during life of policy. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

2. INSURANCE. 


Insured complied with provision of fire policy requiring insured to keep books 








Fire | Potomac Fire Ins. Co. v. Turner 239 


showing exact quantity of grain deposited on his premises, where books furnished 
such information from date of execution of policy until date of fire fourteen 
days later. 

(For other cases, see Insurance, Dee. Dig. § 335[3].) 

3. INSURANCE. 

Insured held entitled to recover under fire policy making policy void if execu- 
tion or order of sale was issued and insured property was posted for sale, notwith- 
standing insured property was levied upon and notices of sale were posted, where 
levy and sale occurred before date of execution of policy. 


(For other cases, see Insurance, Dec. Dig. § 328[13].) 
4. INSURANCE. 

Insured’s failure to sign sworn statement as required by fire policy held no bar 
to recovery, where he answered all questions which were reduced to writing but 
asked permission to consult with counsel before signing, and was willing to sign 
providing minor corrections were made. 


(For other cases, see Insurance, Dec. Dig. § 545.) 
5. INSURANCE. ; 
Warranty in fire policy that insured was sole and unconditional owner of oats 


held not breached because of mortgage thereon, and interest in another who paid 
a judgment rendered against insured (Rev. St. 1925, art. 4890). 

(For other cases, see Insurance, Dec. Dig. § 282[2, 6].) 
6. INSURANCE. 

As respects interest in another than insured to secure a debt incurred by rea- 
son of such other’s advancing money to pay off a judgment, sole ownership pro- 
vision of fire policy held ineffective where policy provided that breach of warranty 
would void policy unless otherwise provided by agreement indorsed thereon, and 
certificate of insurance covered property owned or held by insured in trust, or 
on commission, or on joint account with others, or sold but not delivered (Rev. 
St. 1925, art. 4890). _ 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Error from District Court, Uvalde County; Lee Wallace, Judge. 

Action by A. A. Turner against the Potomac Fire Insurance Company. To 
review a judgment for the plaintiff, defendant brings error. 

Affirmed. 

T. M. West and Nat L. Hardy, both of San Antonio, for plaintiff in error. 

Morriss & Morriss, of San Antonio, K. K. Woodley, of Sabinal, and Burgess, 
3urgess, Chrestman & Brundidge, of Dallas, for defendant in error. 

Murray, Justice. 

Defendant in error, A. A. Turner, as plaintiff below, instituted this suit 
against plaintiff in error, seeking to recover upon an insurance policy covering oats 
owned by Turner. ; 

The certificate of insurance was for the sum of $5,000, was dated March 1, 
1932, was delivered to defendant in error March 12, 1932, and the oats were 
destroved by fire March 14, 1932. 

The trial was before the court, without the intervention of a jury, and 
resulted in a judgment in defendant in error’s favor and against the insurance 
company for the sum of $4,314.30. Certain interveners were given rights in this 
judgment as lienholders not necessary to set out in detail here. 

The insurance company has sued out a writ of error to this court. 

[1] The first proposition presented by plaintiff in error is that Turner should 
not have been permitted to recover because he failed to comply with the record 


Warranty clause of the policy, which required him to take an inventory and keep 
a set of books. : 


me The certificate provided: “The assured shall at the beginning of each season 
* take a complete itemized inventory, etc. * * *” 

_ It is clear from this clause that the inventory was to be taken at the beginning 
ot each season. The evidence does not disclose that any season began after March 
l and before March 14, 1932, the date of the fire. The clause related to what was 
to be done in the future, and no breach of its provisions is shown by the evidence 
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The most favorable construction to the insurance company that can be placed on 
this provision is that such inventory was to be taken within a reasonable time after 
the policy was issued or delivered. The policy had only been issued for fourteen 
days and delivered for two days; certainly this did not show a reasonable time 
within which to take an inventory. There was no warranty that an inventory had 
been previously taken by the insured. Royal Ins. Co. v. W. P. Wright & Co. 
(Tex. Civ. App.) 148 S. W. 824. 


[2] The books kept by the insured were a reasonable and substantial com- 
pliance with the provisions of the policy. The language of the warranty is that 
insured “shall also keep a set of books and records showing the exact quantity 
of * *°*.erain * ** deposited on premises and/or removed from the premises, 
and if any of the * * * grain * * * for which the assured may be legally liable, 
is graded, bought or sold by assured, shall produce accurate record of grades, 
quantities and prices involved in such transactions.” The books furnished this 
information from March 1 to 14, 1932. 


[3] Plaintiff in error’s second assignment of error is as follows: “The trial 
court erred in rendering a judgment for the defendant in error, Turner, because 
the policy herein sued on provided that the policy would be void if an execution 
or order of sale was issued and the insured property was posted for sale, and said 
insured property was not only levied upon but notices of sale were actually posted.” 

The evidence discloses that the levy and sale complained of occurred before 
March 1, 1932, and therefore could constitute no breach of a policy issued on 
March 1, 1932. This assignment is overruled. 


{4] The third assignment of error complains of the failure of the assured to 
sign a sworn statement required by the policy. The assured appeared and answered 
all questions propounded, which were reduced to writing, but asked permission to 
consult with his counsel before signing same. This he had a right to do. He 
pleaded and proved his willingness to sign the statement provided one or two 
minor corrections were made in the statement. Such conduct did not constitute a 
breach of the policy. The company had all the information that it could have 
secured from a signed statement, and Turner admitted making the same under 
oath. The assignment is overruled. 

[5, 6] The fourth assignment of error complains because Turner was not 
the sole and unconditional owner of the oats, which warranty was contained in 
the policy. It was contended that there was a mortgage on the oats in favor of 
Mayhew Lumber Company, and an interest in T. M. Woodley to secure a debt 
incurred by reason of Woodley advancing money to pay off a judgment. 

Under article 4890, Revised Civil Statutes 1925, the fact that property is incum- 
bered by a lien does not violate this warranty. There is no interest in the oats 
shown to exist in Woodley, but, even if this was shown, the policy provided it 
should be void on this ground unless otherwise provided by agreement indorsed 
thereon. The certificate of insurance covered property “owned, or held by the 
insured in trust, or on commission, or on joint account with others, or sold but 
not delivered”; therefore the sole ownership warranty was ineffective, because it 
was otherwise provided. The assignment is overruled. 

The fifth assignment is simply a combination of the first four assignments, 
and is overruled. 

The judgment is affirmed. 


BROWN et al. v. NORTHWESTERN MUT. FIRE ASSN et al 
NORTHWESTERN MUT. FIRE ASS’N v. BROWN et al. No. 24833 
Supreme Court of Washington. March 23, 1934. 
30 Pacific Reporter (2d) 640. 
1. INSURANCE. 


Legal and equitable title to realty being in vendors under forfeitable execu- 
tory contract for sale thereof, they had insurable interest therein. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 
2. INSURANCE. 


~ . . . — her 
Separate mortgage clause in fire policy is contract independent of all othe! 
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provisions, and makes mortgagee merely appointee to receive insurance money 
in case of loss. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
3. INSURANCE. 

As respects claim of increase of hazard, vendors, suing 


for cancellation of 
contract tor 


sale of mortgage premises and restoration to possession thereof 
on vendee’s default, eld entitled to balance of proceeds of fire policy, covering 
house thereon, after satisfaction of mortgage debt under rider 


insuring ven- 
dors’ interest. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 
4. INSURANCE 

Insurance policies are strictly construed against insurers and liberally in 
insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

INSURANCE. ; 

Fire association, voluntarily insuring interest of both vendors and vendee 
i realty in house destroyed by fire before trial of vendors’ suit to cancel con- 
tract for vendee’s default, accepted risk of absolute title passing to vendors, 
and could not avoid liability to latter on ground of increased hazard and breach 
of conditions thereby. 

(For other cases, see Insurance, Dec. Dig. § 328|2].) 
6. INSURANCE. : 

Vendors’ election to forfeit contract and re-enter premises on’ vendee’s 
default did not bar their recovery of remainder of proceeds of fire insurance 
policy covering house thereon after satisiaction oi mortgage. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Department 2. 


Appeal from Superior Court, King County; H. G. Sutton, Judge. 


Consolidated actions by the Northwestern Mutual Fire Association against 
Howard W. Brown and wife, Edgar P. Bolton, and others, and by the Browns 
and Bolton against the fire association. From a judgment fe- the Browns and 
Bolton on the pleadings, the association appeals. 

Affirmed. 

Shank, Belt & Rode, of Seattle, for appellant. 

Tucker & Tucker, of Seattle, for respondents. 

Ho.coms, Justice. 

This is an appeal from a judgment entered by the court below 
pleadings in two consolidated actions involving the same state of facts. 
The allegations of the respective pleadings are substantially as follows: 

Appellant began one action against respondents and others for the fore- 
closure of a real estate mortgage which had been assigned to it for a valuable 
consideration by the Washington Mutual Savings Bank of Seattle. 
nled their answer to this foreclosure action and also 
against appellant in which the following allegations are undenied by appellant : 

That respondents, being then the owners of the mortgaged premises, on 
November 4, 1929, entered into a forfeitable executory contract for the sale 
thereof to Dorothy Barger and her husband; that one of the terms of this 
contract was that the purchasers should insure the premises for the benefit of 
1espondents; that according to such agreement, the Bargers procured a policy 
of insurance from appellant; that the Bargers failed to comply with the terms 
f their contract to purchase the property on account of which default, on 
November 22, 1932, respondents elected to declare the contract forfeited, and 
on that day commenced an action in the superior court of King county to have 
such contract declared forfeited and oust the Bargers from the possession of the 
property; that, while that action was pending, the property described in the 
policy of insurance was totally destroyed by fire; that the Bargers “failed -to 
make any proof of loss, and have failed to make any claim to the insurance afore- 
said, and, in truth and in fact, they have no right, title, claim or interest therein 
or thereto”; and that appellant paid the Washington Mutual Savings Bank the 


upon the 


Respondents 
commenced an action 
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full amount due upon the mortgage. The only allegation that is denied by 
appellant is that such payment was in satisfaction of the mortgage. 

Appellant, in its reply to the foreclosure action and answering respondents’ 
action, alleged that the insured Dorothy C. Barger, had violated the terms of the 
insurance policy by forfeiting all her interest in the insured property by reason 
of the failure to comply with the terms and conditions of the contract of purchase 
and that respondents had “* * * irrevocably elected to declare such contract 
forfeited and had brought an action to eject the said Dorothy Barger from the 
said premises, which action was pending at the time of the said fire. That all 
of the matters and things aforesaid constituted an increase of the hazard and a 
breach of the said policy of insurance, and on account of the matters and things 


aforesaid the said policy of insurance was of no force and effect at the time of 
the said fire.” 


In their action aainst the Bargers and appellant, respondents set up their 
contract with the Bargers which, among other things, included a provision to pay 
and satisfy a mortgage of $2,000 to the Washington Mutual Savings Bank of 
Seattle, and to make certain payments monthly to respondents, keep all taxes paid 
up, and keep the improvements on the premises insured for their full value for 
the benefit of the bank and respondents; that upon failure of any of these 
things the contract might be canceled. In accordance therewith she had procured 
a policy of fire insurance from the appellant for $3,500 on the house and $400 
on the garage and contents situated on the premises in her own name, the policy 
being dated August 19, 1930, and expiring August 19, 1933, the full premium for 
which was paid in advance. 

The Bargers became delinquent in their payments both to the bank and 
respondents and failed to pay the taxes as required by the contract. Respondents 
served formal notice on the Bargers that, unless the delinquent payments and 
taxes were paid within thirty days, they would take action to have the contract 
canceled and ask for possession of the property. The Bargers failed to make up 
the delinquency, whereupon respondents on about November 22, 1932, filed their 
suit, which is one of the causes consolidated in this trial, asking a decree that 
the contract be canceled and that possession of the property be restored to 
respondent. The Bargers answered in this action setting up a defense, and before 
the action came to trial the house on the premises, on about December 28, 1932, 
was totally destroyed by fire. Respondents caused proof of loss to be served upon 
appellant and were shortly thereafter informed by appellant by letter that respon- 
dents had no interest in the insurance money. Subsequently thereto appellant paid 
to the bank the sum of $1,847.45, the full balance remaining due on the mortgage. 
but caused the bank to assign to it the mortgage and note secured thereby. In 
their action against appellant, in which the Bargers were also made parties, 
respondents pray for judgment for the insurance money after first satisfying 
the mortgage on the record, the balance to be paid respondents in cash. ; 

In its answer to the complaint in the last-mentioned action, appellant admits 
payment to the bank, and sets up as a defense that Dorothy Barger never had 
any title to the premises; that respondents had elected to declare the contract 
forfeited and had brought this action to eject her from the premises, which 
action was pending at the time of the fire—all of which constituted an increase 
of hazard and a breach of conditions in the policy of insurance as contained 
in the body of the policy. This is the only defense made by appellant in the 
pleadings in this last-mentioned suit. The Bargers made ng answer to the two 
second actions. 


Copies of the insurance policy and the rider, under which respondents claim, 
were attached to the pleading and made a part thereof. The policy followed the 
statutory form and contained the following clauses: 

“This entire policy * * * shall be void * * * if the hazard be increased by any 
means within the control or knowledge of the insured * * * or if the interest ot 
the insured be other than unconditional and sole ownership; or if the subject of 
insurance be a building on ground not owned by the insured in fee simple * * * 
or if any change * * * takes place in the interest, title or possession of. the 
subject of insurance * * * whether by legal process or judgment or by voluntary) 
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act of the insured, or otherwise, or if this policy be assigned before a loss * * * ” 

“It is understood that Dorothy C. Barger, as Vendee, is/are in possession of 
the above described property under a contract of sale from Howard W. & 
Roselle Brown & Edgar P. Bolton, as vendor and that Washington Mutual 
Savings Bank is the holder of a mortgage or trust deed covering said property. 
It is agreed that subject to all terms and conditions of this policy and subject 
to the conditions of the mortgage clause (if any) made a part of this policy, 
loss if any thereunder, shall be payable as follows, to-wit: 

“First: To Washington Mutual Savings Bank Mortgagee, address 1101 2nd 
Ave., Seattle, Wash., or holder of a trust deed if any to an amount not exceeding 
the indebtedness secured by said property at the time of loss; 


“Second: To Howard W. & Roselle Brown & Edgar P. Bolton, vendor, 
address 1343 So. Sycamore Ave., Los Angeles, Calif., to an amount not exceeding 
the balance due at the time of loss upon the contract of sale above referred to: 

“Third: To Dorothy C. Barger, vendee, address Burton, Wash. 

“Provided, however, that in no event shall any of the above payments, or 
the aggregate thereof exceed the amount for which this policy is written, or the 
amount for which this company may be liable on any loss thereunder; and 
provided, further that, if at the time of any loss there be other insurance 
whether valid or not, on either the interest of the vendor or vendee, this com- 
pany shall only pay its pro rata share of the loss suffered by the owner of the 
interest covered by such other insurance.” 


The only question to be decided, in our judgment, is whether respondents 
are entitled to recover against the insurer on the allegations of the pleadings as 
hereinbefore disclosed. 


[1] Appellant strenuously contends that the policy of insurance was voided 
by reason of a breach of its provisions caused by the insured losing all of her 
interest in the insured property. 


It cannot be successfully disputed that the legal and equitable title of the real 
estate was in respondents, Ashford v. Reese, 132 Wash. 649, 233 P. 29; and it 
is also just as certain that respondents, as well as the Bargers had an insurable 
interest in the premises, O’Neil v. Pacific States Fire Insurance Co., 128 Wash. 
133; 222 FP: 215: 

Under the terms of the policy before us, the insurer recognized that the 
Bargers were in possession of the premises under a contract of sale from respon- 
dents, as vendors, and that the bank held a mortgage or trust deed covering the 
property. It was agreed by appellant in the rider heretofore quoted that the 
interest of the mortgagee should first be protected, next the interest of respondents, 
and next the interest of the Bargers, as vendees. 


_ [2] It has been well established by this court that a separate mortgage clause 
is an independent contract as to all other provisions contained within it and 
makes the mortgagee merely an appointee to receive the money in case of a loss. 


Oregon Mortgage Company, Ltd., v. Hartford Fire Insurance Co., 122 Wash. 183, 
216 P. 385. 


That obligation has been satisfied. The next obligation is to respondents as 
vendors, who had an insurable interest under our law, which has not been 
satisfied. The next obligation is to the Bargers as vendees, and they are not 
claiming any of the money. The property has been destroyed, and the money 
stands in lieu of it. 

[3] Under the Oregon Mortgage Co. Case, supra, at the time the policy was 
written and the mortgage clause attached, the interest was that of mortgagee only, 
but the parties must have had in contemplation the possibility that foreclosure 
of the mortgage and the purchase at execution sale by the mortgagee might 
subsequently become necessary, and the result thus obtained was merely to increase 
the interest of the mortgagee in the property without adding to the risk. 

The same principle applies here to respondents. It must have been contem- 
plated by appellant, as well as respondents, that the Bargers might default in 
their payments; that the property might be destroyed by a fire and whoever then 
held the insurable interest of the Bargers under the contract of insurance would 
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certainly be entitled to receive the balance of the insurance fund after the satis- 
faction of the mortgage debt. If it were not contemplated that respondents 
might be compelled to acquire absolute title to the premises, why attach any rider 
at all? Why insure the insurable interest of respondents as was done? 

[4] If there were any doubt about who was intended to be insured under 
this policy, it is the universal rule that insurance policies are strictly construed 
against the insurer and liberally construed in favor of the insured. Stebbins y. 
Westchester Fire Insurance Co., 115 Wash. 623, 197 P. 913; Guaranty Trust Co. 
v. Continental Life Insurance Co., 159 Wash. 683, 294 P. 585. 

[5] In both its briefs appellant iterates and reiterates that the rider on which 
respondents rely expressly states that it was also “subject to all terms and condi- 
tions of this policy.” Appellant then cites our cases, such as Menger v. Inland 
Empire Farmers’ Mutual Fire Insurance Co., 118 Wash. 514, 203 P. 934, where 
the insured sold the property and assigned their interest in the policy of insurance 
without the consent of the insurance company and it was held that the policy was 
voided. 

In Wyley v. Federal Insurance Company, 136 Wash. 686, 241 P. 292, where 
the taking out of additional insurance by the insured, a conditional sale vendee, 
was prohibited under the policy, it was held a bar under the “loss payable 
clause” that such additional insurance was procured by the insured. 

A critical examination of other cases cited, Jump v. North British & Mer- 
cantile Insurance Co. of London, 44 Wash. 596, 87 P. 928, 12 Ann. Cas. 257; Hens 
lin v. United States Fire Insurance Co., 152 Wash. 637, 278 P. 702; Johnson v. 
Inland Empire Farmer’s Mutual Fire Insurance Co., 155 Wash. 6, 283 P. 177; 
Collins v. Lumbermen’s Insurance Co. of Philadelphia, 162 Wash. 1, 197 P. 748: 
Clark v. Western Insurance Co., 168 Wash. 366, 12 P.(2d) 408; Bezich v. Columbia 
Insurance Co., 168 Wash. 379, 12 P. (2d) 413, discloses that they are no more in 
point upon the-facts and contracts involved than those above discussed. 

Other cases, such as Smith v. Germania Fire Insurance Co., 102 Or. 569, 202 
P. 1088, 19 A. L. R. 1444, in actions upon fire insurance policies making the loss 
payable to a mortgagee, where the insured willfully and intentionally caused the 
premises to be burned for the purpose of obtaining the insurance and defrauding 
the insurer, the courts justly held that the insured could not profit by his own 
wrong, and therefore his appointee, the mortgagee, was in no better status than 
the insured and could not recover by reason of the loss payable clause in favor 
of the mortgagee providing that “loss, if any, subject, however, to all the terms 
and conditions of this policy,” as in the contract before us. 

It is possible that, had the Bargers, who were then in possession of the prop- 
erty at the time of the fire, been shown to have willfully caused the fire for the 
purpose of defrauding the insurance company, that would have applied to the 
mortgagee but possibly not to respondents, the legal holders of the title, in the 
absence of any collusion between them and the Bargers. There is no suggestion 
in the case before us on the part of the Bargers, who were then in possession, or 
ot respondents in causing the loss. 

In Dodge v. Hamburg-Bremen Fire Insurance Co., 4 Kan. App. 415, 46 P. 25, 
27, the court held: “When an insurance company insures a mortgage lien, it must 
anticipate that upon default the lien holder will begin foreclosure proceeds, obtain 
judgment, and secure a sale of the mortgaged property. * * * If a stranger 1s 
the purchaser, there is a change of ownership. If the mortgagee is the purchaser, 
his interest is changed from a lien holder to an owner in fee. * * * In no way 
was the risk increased. The title had not vested in some one other than the insur- 
ed.” To the same effect is Citizens’ State Bank of Chautauqua v. Shawnee Fire 
Insurance Co., 91 Kan. 18, 137 P. 78, 49 L. R. A. (N. S.) 972. 

The decision by this court in the Oregon Mortgage Co. Case, supra, is upon 
the same principle. See, also, Boyd vy. Thuringia Insurance Co., 25 Wash. 447, 
65 P. 785, 55 L. R. A. 165; Stebbins v. Westchester Fire Ins. Co., 115 Wash. 623, 
197 P. 913. 

Although appellant has gone far afield and cited many cases on_ liability 
insurers on insurance contracts containing loss payable clauses similar to that 
hefore us, none of the cases examined are analogous to that before us. In this case 
the vendee had not lost all of her interest in the insured property until after the 
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fire. Appellant had voluntarily insured that interest and accepted the risk of 
absolute title passing from that insured to the other insured, these respondents. 

[6] Appellant further contends that: “Under the terms of the rider which 
granted the only right which the respondents could claim, the respondents were 
entitled to recover no more than the balance due at the time of loss upon the 
contract of sale above referred to and at the time of loss there was nothing due 
upon this contract.” 

Under this contention it is argued that, inasmuch as Dorothy C. Barger had 
defaulted, respondents had two alternatives: To enforce their right to recover the 
balance of the agreed price; or to declare a forfeiture and re-enter the premises, 
but could not do both; and, if having elected the second remedy, they are not 
entitled to the remainder of the insurance fund. 

Their argument is ingenious, but loses sight of the fact that respondents were 
just as much the insured as Dorothy C. Barger. When the Bargers defaulted on 
their contract, and while suit was pending to forfeit the contract, the building 
insured was burned and totally lost. 

To proceed merely with the forfeiture, when the Bargers are not laying claim 
to the balance of the insurance money, would be to leave only an empty shell in 
the hands of respondents and relieve appellant of insurance for which it voluntarily 
contracted. Respondents have the undoubted right to step into the shoes of the 
Bargers. The loss payable clause has been assumed, in so far as the mortgagee is 
concerned, and satisfied. Respondents should be as fully protected as the bank 
as mortgagee. 

We therefore conclude that respondents are entitled to recover under the 
pleadings as they were made, and that the judgment in their favor is correct. 

\ffirmed. 


Beals, C. J., and Tolman, Blake, and Geraghty, JJ., concur. 
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THE JOHN RUSSELL. No. 109. 
Circuit Court of Appeals, Second Circuit. Jan. 8, 1934. 
68 Federal Reporter (2d) 901. 
1. INSURANCE. 


Marine insurance carried for account of “whom it may concern” covers any 
one having insurable interest in insured property at time of happening of loss. 

(For other cases, see Insurance, Dec. Dig. § 156[4].) 

2. INSURANCE. 

Person covered by marine insurance need not be known to one procuring insur- 
ance, or to underwriter, if insurance is carried for account of “whom it may 
concern.” 

(For other cases, see Insurance, Dec. Dig. § 156[4].) 

3. INSURANCE. ; 

Barge owner had right to insure not only against his liability as carrier but 
he had insurable interest in cargo, and was not required to specify nature of his 
interest. 

(For other cases, see Insurance, Dec. Dig. § 115[8].) 

4. INSURANCE. ; ’ 

Carrier has such interest in goods intrusted to its care that it may insure not 
only its interest and liability but whole value of goods and may collect whole value, 
and, after reimbursing itself for special loss, hold surplus for owners. 

(For other cases, see Insurance, Dec. Dig. § 115[8].) 

5. INSURANCE. 

That barge owner paid for insurance is persuasive that he intended to protect 
barge against cargo damage. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

6. INSURANCE. De ; 

Where barge owner paid premium of marine policy issued for benefit of 
“whoever it may concern,” neither underwriter nor cargo owner could recover 
from barge owner for damage to cargo, where loss was paid by underwriter on 
loan receipt, notwithstanding underwriter became subrogated to rights of cargo 
owner. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. vn 

In Admiralty. Libel by the Canadian Cooperative Wheat Producers, Limited, 
against the barge John Russell, its tackle, apparel, etc., Michael J. Derby, its 
owner, for cargo damage. Decree for libelant, and claimant appeals. 

Reversed. 

Macklin, Brown, Lenahan & Speer, of New York City (Horace L. Cheyney, 
of New York City, of counsel), for appellant. 

Harry D. Thirkield, of New York City, for appellee. 


Before Manton, Augustus N. Hand, and Chase, Circuit Judges. 
Manton, Circuit Judge. 


The appellant owns the barge John Russell, and on December 29, 1926, it was 
chartered through the respondent Taylor’s Towing & Transportation Line to the 
state of New York. The charter was arranged by telephone and provided that 
the owner would receive a per diem for hire and that he should pay the insurance 
on cargo to be for the benefit of “whoever it may concern.” The barge, empty, 
was taken to Brooklyn, where a cargo of wheat was loaded and later loaded on a 
steamship. It was found that some of the wheat was damaged through a leak in 
the side of the barge. In dry dock it was found that a guard iron on the lower deck 
strake on the starboard side was dented. The strake was split and there was a 
leak in it which resulted in damage to the cargo. It was caused by heavy external 
contact. Insurance was obtained on the cargo by the Bureau of Canals of the 
State “in the name of the State of New York and/or Canadian Cooperative Wheat 
Producers, Ltd. for account of whom it may concern, loss, if any, payable to the 
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Canadian Cooperative Wheat Producers, Ltd.” After the loss the underwriters 
advanced to the appellee the amount of the loss upon a “loan receipt” and it sues 
to recover the amount of the loss. 

By amendment of the answer interposed by the appellant, a defense asserts 
that the state of New York insured the cargo through the broker, who paid the 
premiums, and that the claim, if any, for cargo damage was presented to the 
underwriters and payment for the loss was made to the cargo owner. 

[1-3] It was part of the contract of the charter of the barge that it should 
be insured for the account of whom it may concern and that the barge owner 
should pay the premiums. A representative of the Canal Bureau who made the 
contract for the carriage of the wheat insured the cargo and the premium for that 
insurance was paid by the appellant in accordance with the contract of charter. 
Insurance carried for the account of “whom it may concern” covers any one 
having an insurable interest in the insured property at the time of the happening 
of the loss. Hagan v. Scottish Ins. Co., 186 U. S. 423, 22 S. Ct. 862, 46 L. Ed. 
1229. It is not essential that the person covered by the insurance should be known 
to the one procuring the insurance or even to the underwriter at the time, if the 
insurance is carried for the account of “whom it may concern.” The insurance, 
paid for by the appellant, was intended to and did protect him against loss to the 
cargo. The appellant had an insurable interest in the cargo. His right to insure 
was not merely against his liability as carrier, but he had an insurable interest 
in the whole cargo and he need not specify the nature of his interest. Phoenix 
Ins. Co. v. Erie & Western Co., 117 U. S. 312, 6 S. Ct. 750, 29 L. Ed. 873; Munich 
Assurance Co. v. Dodwell & Co., 128 F. 410 (C. C. A. 9). In the Pheenix Case, 
the court said at page 323 of 117 U. S., 6 S. Ct. 750, 755: “So a common carrier, a 
warehouseman, or a wharfinger, whether liable by law or custom to the same 
extent as an insurer, or only for his own negligence, may, in order to protect 
himself against his own responsibility, as well as to secure his lien, cause the 
goods in his custody to be insured to their full value, and the policy need not 
specify the nature of his interest” (citing authorities). 

[4, 5] A carrier has such an interest in the goods entrusted to its care that 
it may insure not only its interest and liability but the whole value of the goods, 
and upon so doing it may collect the whole value and, after reimbursing itself for 
a special loss, hold the surplus for the owners. Couch’s Cyclopedia of Insur- 
ance Law, vol. 2, § 366. The fact that the appellant paid for the insurance is 
persuasive that he intended to protect the boat against cargo damage. Nicholson 
Transit Co. v. Nicholson Universal S. S. Co., 60 F.(2d) 90 (C. C. A. 6). 

[6] It matters not that in payment of the insurance a loan receipt was taken. 
The loss was paid, and while the underwriter became subrogated to the rights of 
the cargo owner, the real party in interest, still the underwriter by its policy 
issued protected the appellant against damage to the cargo and there can be no 
recovery either by the underwriter or the cargo owner. 

Since the defense based on the insurance is sufficient, it is unnecessary to 


consider the question of the proof of appellant’s responsibility for the leak in 
the barge. 


Decree reversed. 


NEW CASTLE TERMINAL CO. v. WESTERN ASSUR. CO. 
SAME v. AZTNA INS. CO. 
SAME v. OLD COLONY INS. CO. OF BOSTON, MASS. Nos. 1965-1967. 
District Court, D. Maryland. Feb. 9, 1934. 
5 Federal Supplement 890. 
1, INSURANCE. 

Damage caused ship by collision with submerged piling while ship was 
being brought to wharf kc/d not within marine policy covering damages from 
“stranding.” 

“Stranding” implies a settling of the vessel, some rest or interruption 
of the voyage, and not merely a “touch and go” situation. 
(For other cases, see Insurance, Dec. Dig. § 412.) 
2. INSURANCE. Ps 
Under marine policy excepting liability for damage arising from or caused 
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by breakage of machinery, insurer eld liable for damage to machinery caused 
when port wheel struck submerged piling while ship was being brought to wharf. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

3. INSURANCE. 

Under marine policy excepting liability for any breakage of machinery or 
any resulting damage, insurer held not liable for damages to machinery result- 
ing when port wheel struck submerged piling while ship was being brought 
to wharf. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

In Admiralty. Libels by the New Castle Terminal Company against the 
Western Assurance Company, and against the AStna Insurance Company, and 
against the Old Colony Insurance Company of Boston, Mass. 

Exceptions to libels against the Western Assurance Company and the Old 
Colony Insurance Company of Boston, Mass., overruled, and exception to libel 
against the A2tna Insurance Company sustained. 

Edgar T. Fell, of Baltimore, Md., for libelant. 

Lord & Whip, of Baltimore, Md., for respondents. 

Wirtram C. Co_eMAN, District Judge. 

The libels in the three cases before the court all rest upon the same ground, 
the libelant in each case being the same, although the defendants are different 
The claim in each case is for the cost of repairs, and expenses incident thereto, 
alleged to have been necessitated by damage caused to the engines and machin- 
ery of the S. S. Piankatank, when her port wheel or propeller struck a sub- 
merged piece of piling while she was being brought to her wharf at Onancock, 
Va., on July 8, 1932. In each case the respondent, an insurance company with 
which libelant carried marine insurance, has filed an exception to the libel on 
the ground that there is no lability under the policy, since the “loss and damage 
sued for have arisen from derangement or breakage of machinery not caused 
by stress of weather, stranding, collision with another vessel, or burning.” 

The sole question, therefore, presented for decision at this time is whether 
the insurance policies in question do in fact cover the type of injury that occur- 
1ed. This can only be answered by examining and interpreting the pertinent 
clauses of the policies. First, it is to be noted that all of them expressly insure 
the vessel, tackle, apparel, stores, supplies, furniture, engines, boilers, machinery 
and appurtenances, * * *” against marine perils in certain defined waters. In 
two of the policies, it is made a condition precedent to any liability under them 
“that the Assured establish that any claim * * * for expenses or loss, damage, 
detriment or hurt to said vessel, has been directly caused by peril insured against 
as aforesaid, and that the Assured further establish that such * * * loss, damage, 
detriment or hurt has not arisen from or been caused by, either directly or 
indirectly, any of the following or other excluded causes, namely, * * * any injury, 
derangement or breakage of machinery, unless caused by stress of weather, 
stranding, collision with another vessel, or burning. No loss is to be paid when 
such loss arises from failure to keep the vessel well pumped out.” (Italics 
inserted.) The third policy, that is, the one issued by the A&tna Insurance 
Company, is slightly different. It condenses the statement respecting the excluded 
situations, as follows: “There shall be no liability under this policy although the 
loss or damage may be caused by a peril aforesaid, for * * * any injury, derange- 
ment or breakage of machinery, or any damage resulting from any such events, 
unless the Assured shall establish that the same are directly caused by sinking, 
stranding, collision with another vessel, or burning. No loss is to be paid when 
such loss arises from failure to keep the vessel well pumped out.” (Italics 
inserted. ) 

[1] The damage claimed in all three of the libels is damage to “the ship, 
her engines and machinery” as a result of the collision with the submerged piling, 
but at the hearing on the exceptions libelant admitted the only damage was to 
the engines and machinery as a result of being thrown out of alignment by the 
impact. It is also admitted that this collision occurred within the territory covered 
by the policies, and that it was a marine peril within the provisions thereof. 
Thus the sole question is whether the clauses above quoted permit recovery 
where, as in the present cases, the resulting damage has been solely to the 
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the machinery as well as damage caused by the machinery, unless, of course, 
falling within one of the exceptions with which we are not here concerned, 
because the only one that even suggests application to the present situation is the 
“stranding” exception, which we do not believe is, in fact, applicable, and which, 
although suggested, was not stressed in the argument. Stranding implies a 
settling of the vessel, some rest or interruption of the voyage, and not merely 
a “touch and go” situation which appears to have been the situation in the present 
case. At least nothing appears in the pleadings or from the admissions of 
libelant’s counsel in argument from which a stranding may reasonably be 
interred. See London Assurance Co. v. Companhia De Moagens de Barreiro, 167 
U.S. 149, 158, 17 S. Ct. 785, 42 L. Ed. 113; Lehigh & Wilkes-Barre Coal Co. v. 
Globe & Rutgers Fire Ins. Co. (C. C. A.) 6 F.(2d) 736, 738, 43 A. L. R. 215. 

{2, 3] The respondents rely upon a very technical argument which, sum- 
marized, is that, since recovery is conditioned, in two of the policies, upon 
damage which “has not arisen from or been caused by, * * * derangement or 
breakage of machinery, * * * ” we must infer that the use of this language was 
intended to exclude all damage having any relation whatsoever to machinery 
derangement or breakdown. Libelant, on the other hand, contends that the 
reasonable construction to be placed upon this language is that the excluded 
damage is that which such derangement or breakdown causes to the vessel or 
some other part of it, and not damage to the machinery itself when deranged or 
broken down by other causes. Damage cannot be said to arise from, or to be 
caused by, something when that something has had no part, directly or indirectly, 
in causing the damage, as is true in the cases before us. No damage was either 
caused by the machinery or did it arise from the machinery, but it arose from, 
and was caused by, the port wheel of the vessel being forced into collision with 
the submerged piling. In other words, the machinery played no part in the 
causation, but was the thing upon which the injury was inflicted by outside force. 
This being true, we cannot give to the language of these two policies the broad 
construction which the respondents claim. 

The only case cited, and the only one to which our attention has been 
‘ected, which would seem to lend any support to respondent’s contention, is 
livan v. Northwestern Fire & Marine Insurance Co., 37 F.(2d) 29, a recent 
decision of the Circuit Court of Appeals, Second Circuit. There, a clause similar 
to the one here under review was involved. A dredge, while in operation, 
received injury to a certain part of her machinery, with the result that her pump 
was stopped, she filled and sank. It appears from the court’s opinion in that 
case that the damages claimed under the libels were damages to the dredge 
caused by her sinking, and it does not appear that the court had before it the 
precise question here involved. Indeed, in that case recovery, which was denied— 
whether properly or improperly we need not discuss—turned upon the question 
whether the elbow pipe on the dredge constituted machinery within the exception 
in the policy, and in holding that it did, and that therefore the insurer was not 
liable for the sinking of the dredge due to water entering through the elbow 
pipe, which was broken by a stone picked up while the dredge was in operation 
the court cannot be said to have had under consideration the narrower point here 
in controversy, namely, whether the clause in the policy would, in fact, have 
permitted recovery for injury to the elbow pipe, had such been claimed, as 
distinguished from injury to the vessel herself, resulting from the breaking of 
the elbow pipe. 





Further support for the conclusion here reached is to be found in the fact 
that the terminating sentence in each of the clauses uses the words “arising 
from” in dealing with the question of failure to keep the vessel well pumped 
out; that is to say, this phrase is obviously used as synonymous with “caused by.” 
Similiarly, the phrase “arising from” is used in the beginning of the clauses in 
question when the marine perils are referred to. 

_ However, a difference in the language employed in the third, or A®tna, 
policy, requires a different conclusion. There, as we have seen, liability is 
expressly excluded “for * * * any injury, derangement or breakage of machinery 
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or any damage resulting from any such events, * * *” unless falling within one 
of the specified exceptions, none of which is applicable (italics inserted) ; that is 
to say, the last part of this clause in the Aitna policy is the equivalent of the 
limitation in the other two policies, but the first part of this clause is broader 
because it extends the exclusion so as to cover liability for machinery damage 
which must be construed as embracing damage to machinery, otherwise the 
common sense meaning of the phraseology adopted would be avoided. 

It is quite possible that all three of the policies in suit were intended by 
their drafters to accomplish the same end, but the difference in the language 
employed, which may have been inadvertent and which, upon less careful analysis 
than we are required to give to it, might seem to be inconsequential, does never- 
theless produce a difference in liability which is material when applied to the 
present situation. 

Reference has been made in argument to the history of marine insurance, with 
particular relation to the limitations placed upon allowances for damage caused 
by derangement or breakage of machinery, but we do not find that these historical 
allusions have any application to the present cases. 

For the aforegoing reasons, the exceptions to the libels in cases Nos. 1965 
and 1967 are overruled, but the exception to the libel in case No. 1966 is 
sustained. 
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ACCIDENT 


ASCHENBRENNER v. UNITED STATES FIDELITY & 
GUARANTY CO. No. 578. 
Argued March 8, 1934. Decided April 2, 1934. 
54 Supreme Court Reporter 590. 
4. INSURANCE. 


If language of insurance policy is reasonably open to two constructions, that 
more favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Words in insurance policy, unless it is obvious that they are intended to be 
used in mere technical connotation, will be given meaning that common speech 
imports. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. 

Term “passenger” on public conveyance within double indemnity clause in 
accident policy cannot be,restricted to technical meaning which may be assigned 
to it by law of common carriers, since term also has common or popular meaning, 
which would include insured who with ticket in his possession was riding on 
steps of train. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

7. INSURANCE. 

Insured who, with ticket in his possession, fell from step of passenger coach 
in attempt to board moving train and received fatal injuries held “passenger” 
within double indemnity clause in accident policy providing for double indemnity 
for fatal injuries received while passenger on public conveyance. 

In its usual popular significance, the term “passenger” when applied 

to one riding a train indicates a traveler intending to be transported for 

hire or upon contract with the carrier, and distinguishes him from those 

employed to render service in connection with the journey. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

9. INSURANCE. 

Stipulation in accident policy for double indemnity to passenger on public 
conveyance does not require strict construction on ground that such provision con- 
templates risk which is comparatively slight, where nothing in policy indicated 
that such clause was used more narrowly than other stipulations. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

10. INSURANCE. 

Insurer which has chosen terms of accident policy must be held to their full 
measure, in double indemnity clause as in any other, whether insurer’s promise 
be for more or less. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

On Writ of Certiorari to the United States Circuit Court of Appeals for the 
Ninth Circuit. 

Action by Alice Aschenbrenner against the United States Fidelity & Guaranty 
Company. To review a judgment of the Circuit Court of Appeals [65 F.(2d) 
976] reversing a judgment for the plaintiff, plaintiff brings certiorari. 

Reversed. 

Messrs. Randell Larson and Allen G. Wright, both of San Francisco, Cal., 
for petitioner. 

Mr. George A. Work, of San Francisco, Cal., for respondent. 

Mr. Justice Stone delivered the opinion of the Court. 

Petitioner, a beneficiary of a policy of accident insurance issued to her hus- 
band by respondent, brought this suit in the District Court for Northern Cali- 
fornia to recover under the double indemnity provisions of the policy. At the 
trial liability was conceded for the single amount stipulated to be paid in the 
event of the insured’s death by accident, but double liability was contested on 
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the ground that the insured, at the time of the accident, was not a passenger on 
a common carrier within the meaning of the double indemnity provisions of the 
policy. A judgment entered upon a verdict for the petitioner for the double lia- 
bility was reversed by the Court of Appeals for the Ninth Circuit, which directed 
that judgment be reduced by one-half. 65 F.(2d) 976. Certiorari was granted, 290 
U. S. —, 54 S. Ct. 229, 78 L. Ed. ——, to resolve an alleged conflict of the 
decision below with those in other circuits. See London Guarantee & Accident 
Company v. Ladd (Preferred Accident Insurance Co. of New York v. Ladd), 
299 F. 562, 565 (C. C. A. 6th); A®tna Life Insurance Co. v. Davis, 191 F. 343 
(C. C. A. 8th); Preferred Accident Insurance Co. of New York v. Muir, 126 
I’. 926 (C. C. A. 3d); compare Fidelity & Casualty Co. of New York v. Morrison, 
129 Ill. App. 360. 

The policy provided for payment of a specified amount in case of loss of life 
of the insured resulting from accidental bodily injury, and for payment of double 
that amount “if such injury is sustained by the insured (1) while a passenger in 
or on a public conveyance (including the platform, steps or running board 
thereof) provided by a common carrier for passenger service.” The insured, who 
had in his possession a ticket entitling him to transportation, arrived at the rail- 
road station platform just as the train started to move out of the station. There 
was testimony from which the jury might have found that, while the train was 
moving at a speed of seven to ten miles an hour but was still within the station 
and opposite the platform, with vestibule doors open, the insured jumped onto 
the lower step of a car, his hand grasping the handrail, and that he continued for 
a brief time, while the trail moved about twenty feet, to stand with both feet 
upon the step but with a small part of his body or clothing projecting beyond or 
outside the vestibule until it brushed against a bystander on the platform in a 
manner causing the insured to lose his hold and fall to his death. 


The trial judge instructed the jury that if the insured held a ticket entitling 
him to ride as a passenger, and in attempting to board the train while in motion 
he stood with both feet upon the step, he was a passenger and entitled to recover 
under the double indemnity clause. The only question which it is necessary to 
decide here is whether the insured was a “passenger” at the time of the accident 
within the meaning of the policy. The Court of Appeals ruled that he was not; 
it reached this conclusion by applying the term as it was said to be defined in the 
law of common carriers. 

In personal injury suits against common carriers, brought by persons who, 
intending to be passengers, were injured while endeavoring to mount the steps of 
a moving train, courts have sometimes said that the implied invitation to board 
the train is withdrawn when it begins to move, and that the duty of the carrier 
to exercise a high degree of care toward its passengers does not attach in such 
circumstances, because one seeking to board a moving train does not become a 
passenger until he reaches a place of safety. Trapnell v. Hines (C. C. A.) 268 
F. 504, 506; Illinois Central R. Co. v. Cotter, 103 S. W. 279, 31 Ky. Law Rep 
679; Kentucky Highlands R. Co. v. Creal, 166 Ky. 469, 179 S. W. 417, L. R. A 
1916B, 830, Ann. Cas. 1917C, 1205; Mathews v. Metropolitan Street R. Co., 156 
Mo. App. 715, 137 S. W. 1003; Schepers v. Union Depot R. Co., 126 Mo. 665, 
675, 29 S. W. 712; Tompkins v. Portland Ry., Light & Power Co., 77 Or. 174, 
179, 150 P. 758; Palmer vy. Willamette Valley Southern R. Co., 88 Or. 322, 330, 
171 P. 1169, L. R. A. 1918D, 1114. The Court of Appeals thought that the evi- 
dence here would have made no case for the jury in a suit against the carrier, 
and therefore concluded that the trial judge should have directed a verdict for 
the insurer on the issue of double indemnity. 


[1-3] No doubt intending passengers who are injured in attempting to board a 
moving train, unless they were invited to do so, are not usually entitled to recover 
from the carrier. But it is not clear that such cases turn on the existence or non- 
a - the passénger-carrier relationship. See Atchison, Topeka & Santa Fe 

Co. Holloway, 71 Kan. 1, 80 P. 31, 114 Am. St. Rep. 462. It has often 
oe eengiaeed that the relationship of carrier and passenger may arise and the 
duty of the carrier to the passenger attach when the latter comes upon the station 
platform and before boarding the train. See Warner v. Baltimore & Ohio R. Co., 
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168 U. S. 339, 18 S. Ct. 68, 42 L. Ed. 491; Atchison, Topeka & Santa Fe Ry. Co. 
vy. Holloway, supra; Wabash, St. Louis & P. R. Co. v. Rector, 104 Ill. 296; 
Chicago & E. I. R. Co. v. Jennings, 190 Ill. 478, 483, 60 N. E. 818, 54 L. R. A. 
827; Michie, Carriers (1915), §§ 2126 et seq. Yet the negligence of a passenger in 
going into a known place of danger without the inducement or invitation of the 
carrier may bar his recovery for the resulting injury, even though the passenger- 
carrier relationship has begun and continues. See Warner v. Baltimore & Ohio 
k. Co., supra; Daley v. Boston, Revere Beach & L. R. Co., 241 Mass. 78, 134 
N. E. 376. And in the case of the insured, who had come upon the station plat- 
form intending to be a passenger, it may be that negligence in jumping uninvited 
onto the moving train would bar his recovery from the carrier without resort to 
the artificial assumption of a hiatus in that relationship during the brief interval 
required for boarding the train. The notion of such a suspension of the passenger- 
carrier relationship has been rejected in allowing recovery upon policies insuring 
against injury while traveling as a “passenger” on a railway train, both where the 
passenger alighted from the train at an intermediate stop and was injured in 
attempting to return to the train after it started to move again, Wharton v. New 
York Life Insurance Co., 178 N. C. 135, 138, 100 S. E. 266, and where the insured, 
in beginning his journey, was injured in attempting to board a moving train. 
Fidelity & Casualty Co. of New York v. Morrison, 129 Ill. App. 360. 


[4, 5] But it is unnecessary here to follow the niceties of legal reasoning and 
terminology applied in negligence suits against common carriers, for we are 
interpreting a contract and are concerned only with the sense in which its words 
were used. Farber v. Mutual Life Ins. Co. of New York, 250 Mass. 250, 254, 
145 N. E. 535, 36 A. L. R. 806; Boyd v. Royal Indemnity Co., 120 Ohio St. 515, 
517, 166 N. E. 580. The phraseology of contracts of insurance is that chosen by 
the insurer and the contract in fixed form is tendered to the prospective policy- 
holder who is often without technical training, and who rarely accepts it with a 
lawyer at his elbow. So if its language is reasonably open to two constructions, 
that more favorable to the insured will be adopted, Stipcich v. Metropolitan Life 
Insurance Co., 277 U. S. 311, 322, 48 S. Ct. 512, 72 L. Ed. 895; Mutual Life 
Insurance Co. v. Hurni Packing Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 
235, 31 A. L. R. 102; and unless it is obvious that the words are intended to be 
used in their technical connotation they will be given the meaning that common 
speech imports. Neighbors v. Life & Casualty Ins. Co., 182 Ark. 356, 31 S.W.(2d) 
418; Tupper v. Massachusetts Bonding & Ins. Co., 156 Minn. 65, 194 N. W. 99; 
Anderson v. Fidelity & Casualty Co., 228 N. Y. 475, 483, 127 N. E. 584,9 A. L. R. 
1544. 


[6-8] We think the word “passenger” cannot be restricted to the technical 
meaning which may be assigned to it by the law of common carriers, for it also 
las a common or popular meaning which would at least include the insured who, 
with a ticket in his possession, was riding on the steps of the train. In its usual 
popular significance the term, when applied to one riding a train, indicates a 
traveler, intending to be transported for hire or upon contract with the carrier, 
and distinguishes him from those employ2zd to render service in connection with 
the journey. See Wood v. General Accident Insurance Co. of Phila. (C. C. A.) 
160 F. 926; Travelers’ Insurance Co. v. Austin, 116 Ga. 264, 42 S. E. 522, 59 
L. R. A. 107, 94 Am. St. Rep. 125; Ward v. North American Accident Insurance 
Co., 182 Ill. App. 317; compare Continental Life Ins. Co. v. Newman, 219 Ala. 
311, 123 So. 93; United States Casualty Co. v. Ellison, 65 Colo. 252, 176 P. 279. 
None of the standard dictionaries defines the term in a fashion suggesting that its 
meaning is to be limited in terms of the legal liability of the carrier. While for 
the purposes of judicial decision dictionary definitions often are not controlling, 


they are at least persuasive that meanings which they do not embrace are not 
common. 


[9, 10] That the stipulation to be construed is one for double indemnity calls 
tor no different conclusion. It has been argued that such a provision contemplates 
i risk which is comparatively slight, and that therefore it should be strictly 
construed. It may he that the insurer assumes little additional risk; but the terms 
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of the clause disclose an inducement to insure set forth in attractive detail.’ The 
policy contains no exceptions exempting the insurer from liability if the injury 
is caused by negligence of the insured, or restricting the liability to accidents 
occurring only after a point of safety has been reached, and the steps of a car 
are specifically included in the place where injury insured against may occur. 
Nothing in the policy gives any hint that words in this clause are used more 
narrowly than those in any other. The insurer has chosen the terms, and it must 
be held to their full measure in this clause, as in any other, whether its promise 
be for more or less. London Guarantee & Accident Co. v. Ladd (C. C. A.) 299 
F. 562, 564; Cedergren v. Massachusetts Bonding & Ins. Co. (C. C. A.) 292 F. 5, 
8; Dolge v. Commercial Casualty Ins. Co., 211 App. Div. 112, 207 N. Y. S. 42; 
Stewart v. North American Acc. Ins. Co. (Mo. App.) 33 S.W.(2d) 1005. 
Reversed. 


WILLIAMS v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
LIMITED, OF LONDON, ENGLAND. No. 7070. 
Circuit Court of Appeals, Fifth Circuit. Feb. 28, 1934. 
Rehearing Denied April 4, 1934. 
69 Federal Reporter (2d) 285. 
1. INSURANCE. 

General insurance agents who had authority to give credit also had authority 
to extend time for payment of premium on accident policy beyond date first 
agreed upon, and whether they did so could be proven by parol. 

(For other cases, see Insurance, Dec. Dig. § 358.) 

2. INSURANCE. 

Risk on accident policy, attached when policy was delivered, notwithstand- 
ing premium was paid with postdated check, where payment of premium was 
not required before delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. INSURANCE. 

In action upon accident policy, premium of which was paid with postdated 
check, whether insurer’s agents had agreed that check would not be presented 
on named date when it was dishonored, and whether agents had authority to 
grant extension, so as to entitle insured to recover for injury sustained on day 
check was dishonored, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Texas; Robert J. McMillan, Judge. 

Suit by Edgar Allan Williams against the Employers’ Liability Assurance 
Corporation, Limited, of London, England. From an order directing a verdict 
tor defendant, plaintiff appeals. 

Reversed and remanded. 

M. J. Arnold, of San Antonio, Tex., for appellant. . 

Marshall Eskridge and Josh H. Groce, both of San Antonio, Tex., for 
appellee. 

Before Bryan, Foster, and Hutchison, Circuit Judges. 

Foster, Circuit Judge. / 

Appellant, Edgar Allan Williams, brought suit to recover on a policy of 
accident insurance, issued to him by appellee, Employers’ Liability Assurance 
Corporation, Limited, to recover $10,000 as due under the terms of the policy 
ior the loss of his left hand through accident. Error is assigned to the action 
of the court in directing a verdict for defendant. : 

There is no conflict in the evidence except as to one material point. The 
tollowing facts are not in dispute. The policy sued on had been issued to 
Williams. While hunting on the afternoon of October 13, 1932, he received a 
gunshot wound in his left hand which necessitated its amputation shortly there- 
after. If the policy were in force, he was entitled to recover the amount sued 
for. With regard to the issuance of the policy the following appears: Williams 
communicated with George C. Eichlitz & Co. and made it known that he was 
1 Discussion of the double indemnity provisions from the standpoint of risk and sales value 
may be found in Sommer Manual of Accident and Health Insurance, 16, 84 et seq.; Hutcheson, 
Note on Double Indemnity Clauses, 19 Transactions, Actuarial Society of America, 332. 
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interested in taking out insurance. Ejichlitz & Co. were general agents for 
appellee in San Antonio, with authority to countersign and issue accident 
policies, without first referring the application to their principal, and had blanks 
for that purpose in their office. They sent one of their employees, Mitchell, to 
interview Williams. Williams and he discussed the subject of insurance and 
various policies. Williams was interested in the form of policy subsequently 
issued. The annual premium for this policy was $68. Williams told Mitchell 
that he was forming a new company and to come back maybe 15 days later and 
he would give him the insurance. Mitchell insisted that he take the policy then 
and said he would take a note for it. Williams said he would rather not have 
any notes outstanding, would rather wait, and, when he consummated his deal, 
he would pay cash. Mitchell then suggested that Williams take the policy and 
give him a postdated check. He said that the agency could handle it for 45 
days, and that they would bill him after the 25th of that month for the insurance 
and it would not be due until the latter part of October or the first part of 
November, if he wanted it carried that long. Williams said he did not need 
45 days, and it was then agreed that he could make out a postdated check for 
the premium. Williams signed an application for the policy on September 17, 
1932, and gave Mitchell a check on the National Bank of Commerce of San 
Antonio, payable to Eichlitz & Co. or bearer for $68, the amount of the premium. 
The check was postdated October 13, 1932. Mitchell was told by Williams that 
he had no account in that bank at that time, but expected to make a deposit 
there in time to take care ot the check. The check was accepted under these 
conditions by Mitchell and by Ejichlitz & Co., after Mitchell had reported to 
Dieter, one of the firm. The premium was charged to Williams on the books 
of Eichlitz & Co. on September 17, 1932, and the policy was delivered by Mitchell 
a few days later. Eichlitz & Co. close their books on the 25th of each month 
and make returns to their principals for the premiums collected within the pre- 
ceding 30 days. Eichlitz & Co. sent Williams a bill on September 26, 1932, 
dated the same day, for the premium. The check was credited to Williams on 
October 13, 1932, and was put through for collection on that day by the cashier 
of Eichlitz & Co. It was dishonored. Previous to that, on the morning of the 
13th of October, Williams had a telephone conversation with Mitchell. It is 
with regard to this conversation that the only conflict in the testimony appears. 


Williams testified: That he telephoned to Ejichlitz & Co., inquired for 
Mitchell, and subsequently got in touch with him. He asked Mitchell as to the 
date of the check he had given as he was in some doubt as to whether it was 
dated the 13th or the 15th; that he told Mitchell if the cheek was dated the 15th 
it was all right, but if dated the 13th he would like an extension to the 15th; 
and that Mitchell agreed to this extension. 


Mitchell testified as follows: That Williams asked him if the check was due 
and payable on the 15th; that he told him he thought it was, but he could not 
tell the exact date, as he was not in his office; that as soon as he returned to 
his office he would ascertain the date of the check and let him know; that Will- 
iams said, if the check was payable on the 15th, Saturday, to let it go through; 
that he (Williams) did not ask for any extension if it was not payable on the 
\Sth; that he did not undertake to grant Williams any extension if the date it 
was payable was not the 15th and did not give him any definite information as 
to when the check was duc; that he went to the office at 12 o'clock and asked 
the bookkeeper the date the check was due and she informed him it was the 
i3th and it had already gone through; that he attempted to get in touch with 
Williams by telephone and could not, was told he was not in his office; that he 
undertook to get in communication with him the next morning, went to his 
omice, found Williams was not there, and was informed that he had had an acci- 
dent while hunting the day before and was in the hospital. 

With regard to the transaction, Dieter, the member of Eichlitz & Co. to 
whom Mitchell reported, testified: That he had approved the taking of the post- 
dated check, and the firm issued the policy without reporting it to the home 
ofmce; that in the customary way they would collect the premium and in due 
course remit to the home office its portion; that settlement would have been 
made with the home office in the early part of December, had’ the check been 
collected; that Mitchell was their contact man and he sent him to interview 
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Williams; that it was the duty of Mitchell to make arrangements about the 
paying of the premium, to a certain extent; that the entire subject-matter of the 
premium, how it should be paid, the delivery of the policy, and the writing up 
of the application were all transacted with Williams by their office through the 
medium of Mitchell. 

In directing the verdict, the District Court, as appears from a transcript of 
his remarks in the record, was of the opinion that the burden rested on plaintiff 
to show that Mitchell was authorized by the defendant to extend credit for the 
payment of the premium; or that he had been held out as having that authority 
with regard to the extension; and that there was no evidence in the record to 
sustain this burden. We disagree with him as to his conclusions on the facts 
Appellant was entitled to the benefit of all the evidence before the jury, oe 
produced by himself or the defendant, to sustain the burden imposed upon him 

[1] The policy is in very simple form. It does not require payment oi the 
premium before delivery. There is no provision that would automatically lapse 
the policy for nonpayment of the premium. It was for one year only, and ¢ 
tains the provision that the insurer might cancel it at any time, upon written no- 
tice, returning the unearned portion of the premium, but it is shown that nothing 
was done to cancel the policy before the accident. From the evidence there is 
no doubt that Eichlitz & Co. had authority to issue the policy and to extend 
credit for the payment of the premium. The answer confirms this, as it sets up 
the defense that Williams had given his postdated check, dated October 13th, 
for the amount of the premium; that it was dishonored that day; and that, the 
premium not having been paid on the due date, October 13th, there was no con- 
sideration, and the policy became null and void. Since Ejichlitz & Co. 1 au- 
thority to give credit, they also had authority to extend the time for ymetr 
beyond the date first agreed upon, and that they did so could be proven 
parol. Miller v. Life Insurance Co., 12 Wall. 285, 20 L. Ed. 398; Knickerb 
],. Insurance Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689. 

[2] It is also clear that Mitchell was the accredited representative ich- 
litz & Co., sent by them to Williams with authority to arrange for the payment 
of the premium, and not a niere soliciting agent acting on his own initiative. The 
postdated check was simply a token. There was no fraud involved, and all the 
parties knew it was worthless unless a deposit should be made by Williams 
time to cover it. According to the undisputed evidence, Mitchell had authority 
to give credit for at least 30 to 45 days. Payment of the premium was not 
guired before the delivery of the policy. The risk attached when the policy 
delivered. If the accident had occurred between that date and the 13th 
tober, liability on the policy would have been established. There is very little 
doubt that if the accident had not happened Ejichlitz & Co. would have iurther 
extended the time for payment of the check in order to collect the premium 

[3] It cannot be said that on the record the evidence so clearly preponder- 
ated in favor of defendant that as a matter of law there was nothing jor the 
jury. There was a conflict in the evidence as to whether Mitchell had agreed 
that the check would be held to the 15th before presentation. This was a 
question for the jury. There is little doubt, if any, that Mitchell had authority 
to grant this extension or that he had been held out to Williams as having that 
authority. If he did not have it, he should have so told Williams when com- 
municated with on October 13th. This was also a question for the jury 

It was error to direct a verdict for the defendant. It follows that the judg- 
ment appealed from must be reversed and the cause remanded for further pro- 

eedings not inconsistent with this opinion. 

Reversed and remanded. 


NATIONAL LIFE & ACCIDENT INS. CO. v. FAULK. 1 Div. 811 
Supreme Court of Alabama. March 1, 1934. 
153 Southern Reporter 209. 
iNSURANCE. 

Whether insured’s assailants were robbers, and whether assault was accom- 
panied with acts of robbery so as to entitle insured to recover under accident 
policy providing that it would not cover injuries intentionally inflicted upon in- 
sured by himself or by ~ except by burglars or robbers, held for jury 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


: 
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Appeal from Circuit Court, Mobile County; J. Blocker Thornton, Judge. 

Action on a policy of accident insurance by Claude C. Faulk against the 
National Life & Accident Insurance Company. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Alex C. Birch and J. E. Meredith, both of Mobile, for appellant. 

Alex T. Howard, of Mobile, tor appellee. 

KNIGHT, Justice. 

At the conclusion of the evidence in the court below, the defendant request- 
cd, in its behalf, the general affirmative instruction. This charge having been 
1efused by the court, and the jury having returned a verdict in favor of the 
plaintiff, the defendant made motion for a new trial, which was likewise refused. 

The only ground here argued for error, in the overruling of defendant’s mo- 
tion for new trial, was that the verdict of the jury was contrary to the great 
weight of the evidence. 

The suit was upon a policy of insurance whereby the National Life & Acci- 
dent Insurance Company insured Claude C. Caulk, the appellee, against bodily 
injury. The plaintiff alleged in his complaint that, while the policy was in full 
force and effect, certain persons assaulted, beat, and robbed him; and, as a 
proximate result of such beating, he (plaintiff) was caused to suffer the damages 
catalogued in his complaint. 

The policy sued upon, in section P, provided: “This policy does not cover 
* * * (5) injuries, fatal or non-fatal, intentionally inflicted upon the insured by 
himself or by any other person except by burglars or robbers.” 

This proposition of the policy contract was pleaded by the defendant. In 
ts said plea, it was averred that the injuries complained of in the plaintiff’s 
complaint, and for which insurance benefits were claimed, were intentionally in- 
dicted upon the insured by “other person or persons and such other person or 
ersons were not burglars or robbers.” ; 

We have carefully read and considered the evidence upon which the case 
was tried. The testimony leaves no room to doubt that a robbery was, in fact, 
committed on the occasion that the plaintiff and his associate officer were as- 
saulted and beaten; that the guns of the officers, and a ring belonging to one 
of them, were feloniously taken from their person, or in their presence, by force, 
by the assaulting parties; and the evidence is convincing to us that the man 
Hutton, who was afterwards found in the possession of plaintiff’s pistol, was 
not only guilty of participation in the assault, but that he also took part in the 
robbery. The fact that the said Hutton not only carried the pistol away from 
the scene of the assault, but that he concealed it in a trunk, beneath some cloth- 
ing, were circumstances that the jury were entitled to consider in arriving at a 
conclusion as to whether the assailants were robbers within the meaning of the 
quoted provision of the policy contract, and whether or not the assault was ac- 
‘ompanied with acts of robbery. Kennedy v. State, 208 Ala. 66, 93 So. 822; 
lones v. State, 208 Ala. 66, 93 So. 822; Jones v. State, 174 Ala. 53, 57 So. : 
Moeller et al. v. People, 70 Colo. 223, 199 P. 414. 

Under the evidence the defendant was not entitled to the general affirm- 
ative charge as requested by it. 

The trial court overruled defendant's motion for a new trial, and, 
ruling, we are in accord. 

Finding. no reversible error in the record it follows that the judgment of 
the circuit court is due to be affirmed, and it is so ordered. 

Affirmed 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


as to this 


ADAMS v. WASHINGTON FIDELITY NAT. IN 
Court of Appeals of Georgia, Division No. 2. 


173 Southeastern Reporter 247. 


S. CO. No. 23152. 
Feb. 24, 1934. 
1. INSURANCE. 


Provisions of accident policy may be altered by course of dealing which 
amounts to waiver or deviation, though policy limits authority of agents to waive 
Its provisions. 


(For other cases, see Insurance, Dec. Dig. § 144[2].) 
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2. INSURANCE. 

Insurer’s waiver of accident policy provision for advance payment of pre- 
miums and insurer's agreement to their payment at insured’s home held estab- 
lished by custom whereby iusurer sent collecting agent to insured’s home to re- 
ceive past-due premiums and accepted premiums thus collected. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

3. INSURANCE. 


Insurer which waived provision for insured’s advance payment of accident 
policy premiums by accepting past-due premiums collected at insured’s home 
could not avoid policy on ground of nonpayment of last premium when due, 
where insured died before agent called to collect it. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

5. INSURANCE. 

Beneficiary’s recovery of damages and attorney’s fees for insurer's bad 
taith and refusal to pay loss under policy requiring 60-day interval between filing 
vroof and suit held contingent on insurer's refusal within 60 days after right to 
sue accrued and demand for payment was made (Civ. Code 1910, § 2549). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Jenkins, P. J., dissenting. 

Error from City Court of Savannah; Davis Freeman, Judge. 

Action by Lincoln Adams against the Washington Fidelity National Insur- 
ance Company. Judgment for defendant, and plaintiff brings error. 

Reversed. 

Emanuel Kronstadt, of Savannah, for plaintiff in error. 

Shelby Myrick, of Savannah, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. 

{1] 1. Notwithstanding an insurance policy may contain a provision that “no 
agent has authority to change this policy or to waive any of its provisions,’ 
and that “no change in the policy shall be valid unless approved by an executive 
officer of the company and such approval be indorsed hereon,” the provisions 
ot the policy may be changed by the conduct of the company, through its author- 
ized agents, amounting to a waiver ot the provisions of the policy, which, when 
accepted and acted upon by the insured, amount to a change of the contract. A 
provision of a policy may be altered by a course of dealings between the insurer, 


through its authorized agent and the insured, which amounts to a waiver of or 
a deviation from its terms. 


[2-4] 2. Where an accident policy containing a death benefit contains a pro- 
vision that the monthly premiums required to keep the policy in force are pay- 
able at stated periods in advance, as the first of each month, but contains no 
provision as to the place tor payment of the premiums, a waiver by the insurer 
as to the payment of premiums in advance as provided in the policy, and an 
agreement to the payment of the premiums not in strict accordance with the re- 
quirements of the policy, and to their payment at the home of the insured when 
called for by the insurer's collecting agent, is established by a custom and course 
of dealings between the insurer and the insured by which the insurer sends to 
the home of the insured its collecting agent and collects and receives premiums 
which are past due, without insisting upon a forfeiture of the policy for nonpay- 
ment of premiums as provided in the contract, and thereby induces the belief 
on the part of the insured that the premiums may be paid when called for by 
the insurer's collecting agent after they mature, or within a reasonable time 
thereafter, and where the acts of the agent and the custom and course of deal- 
ings are with the knowledge of the insurer who accepts the premiums as thus 

tlected and thereby ratifies the agent’s acts. The insurer cannot, upon the 
death of the insured, insist upon a forfeiture of the policy by reason of the non- 
payment, on the date when due, of the premium necessary to have kept the 
policy in force until the death of the insured, where the insurer’s agent had 
promised the insured to call for the premium on the date when it was due and 
had failed to do so, but did, in accordance with the custom, call for the pre- 
mium after it was due, but would not collect it upon finding that the insured 
had died, and it is reasonable to suppose that, had the insured been in life at 
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the time, the insurer would have accepted the premium upon the same terms 
and conditions as the other deferred premiums had been accepted and which 
had kept the policy in force. The insurer therefore cannot, upon the ground of 
the nonpayment of the last premium when due as provided in the contract, 
claim a forfeiture of the policy. The principle is applicable that where there is 
a deviation from the terms of a contract by one of the parties thereto agreed 
to by the other, the contract is modified accordingly. Cotton States Life Ins. 
Co. v. Lester, 62 Ga. 247, 35 Am. Rep. 122; Bankers’ Health & Life Ins. Co. v 
Givvins, 12 Ga. App. 378, 77 S. E. 203: Moman vy. Bankers’ Health & Life Ins. 
Co., 35 Ga. App. 565 (2), 134 S. E. 341; Life Ins. Co. of Virginia v. Bartlett, 37 
Ga. App. 22, 23, 138 S. E. 589; Carolina Life Ins. Co. v. Moultrie, 40 Ga. App. 
15 (2), 148 S. E. 628; Smith v. Gholstin, 45 Ga. App. 287, 164 S. E. 217; Carey 
y. John Hancock Mutual Life Ins. Co., 114 App. Div. 769, 100 N. Y. S.. 289; 
Vinginerra v. Commercial Casualty Ins. Co. (Sup.) 156 N. Y. S. 573. The case 
of Shellnut v. Federal Life Ins. Co., 41 Ga. App. 386, 153 S. E. 102, is distinguish- 
able, in that there does not there appear to be any custom or course of dealings 
between the parties to the contract, but the custom and course of dealings were 
Setween the company and other policyholders, and also there appears that the 
policy provided that the premiums should be paid in advance to the company at 
its — office. 

A denial by an insurance company of liability under a life insurance policy 
tie it had received notice of the insured’s death, and a refusal by the com- 
pany to furnish blanks upon which proofs of death should be made as required 
bs the policy, dispenses with a compliance with this provision of the policy. 

[5] 4. Where the policy provides that no suit shall be brought for a recovery 
on the policy prior to the expiration of sixty days after proof of loss has been 
filed in accordance with the requirements of the policy, there can be no recovery 
by the beneficiary for damages and attorney’s fees as provided by law for bad 
faith on the part of the insurance company in failing to pay the loss unless the 
company had failed to pay the loss within sixty days after the right to bring 
suit upon the policy had accrued and a demand for payment made. Civil Code 
1910, § 2549; Lester v. Piedmont & Arlington Life Ins. Co., 55 Ga. 475 (4); New 
Zealand Fire Ins. Co. v. Brewer, 29 Ga. App. 773 (8), 116 S. E. 922; Alliance 
Ins. Co. v. Williamson, 36 Ga. App. 497(6), 137 S. E. 277; Globe & Rutgers Fire 
Ins. Co. v. Jewell-Loudermilk Co., 36 Ga. App. 538(10), 137 S. E. 286. 

5. Under the above rulings the petition, in the suit of the beneficiary un- 
der the policy against the insurer, set out a cause of action for the face value 
of the policy with’ interest, but not for damages and attorney's fees for bad 
faith in the failure to pay the amount due under the policy. The court erred 
in sustaining the general demurrer to the petition. 

Judgment reversed. 

Sutton, J. Concurs. 

Jenkins, P. J., dissents. 


WATKINS v. FEDERAL LIFE INS. CO. No. 6061. 
aidan Court of Idaho. mas 15, 1934. 
29 Pacific Reporter (2d) 1007. 
1. INSURANCE. 

Contracts of insurance must be construed in view of their general objects, 
avoiding strict and technical interpretation. 

(For other cases, see Insurance, Dec. Dig § 146[3].) 

2. INSURANCE. 

Where language of insurance policy may be given two meanings, one of which 
permits recovery and other which does not, it is to be given construction most 
favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Contract of insurance must be read and considered as whole, and meaning 

and intention of parties determined therefrom. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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4. INSURANCE. 

Limited accident policy insuring against loss sustained by wrecking or dis- 
ablement of any horse-drawn or motor-driven car, covered loss of sight of one 
eye sustained in accident which wrecked horse-drawn farm wagon while insured 
was operating it. 

Policy, in part, insured for loss of life and limbs sustained by the 
wrecking or disablement of any horse-drawn or motor-driven car or motor- 
cycle in which the insured was riding, or by being accidentally thrown 
therefrom, including accidents causing death or disability: sustained while 
using or operating farm wagons and other farm machinery, and provided 
that for loss of eye sustained as result of such accident insurer would pay 
specified sum. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

5. INSURANCE. 

Loss of sight of eye from object striking insured in eye when farm rack 
wagon struck gatepost, held injury sustained through “external, violent and acci- 
dental means and independently of all other causes,” within terms of limited acci- 
dent policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from District Court, Canyon County, Seventh District; John C. Rice, 
Judge. 

Action on an accident insurance policy by Dallas B. Watkins, a minor, by 
Nellie G. Watkins, guardian ad litem, against the Federal Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Scatterday & Stone, of Caldwell, for appellant. 

Hawley & Worthwine, of Boise, for respondent. 

Morcan, Justice. 

This action was commenced by respondent to recover on an accident insurance 
policy issued by appellant. A jury was waived and the trial resulted in judgment 
for plaintiff, from which defendant appeaied. 

The record discloses that appellant, for a valuable consideration, issued a 
policy insuring respondent against loss by accident: that at a time when the policy 
was in force and effect and when respondent was using and operating a horse 
drawn farm wagon equipped with a hay rack and was attempting to drive through 
a gate his attention was distracted and he so drove, or allowed the team to go, 
that the rack struck a gatepost and wrecked the wagon; that when the rack 
struck the post respondent fell forward on one knee and an object which he 
believed to be a staple from the fence (exactly what it was is not shown) struck 
him in the eye and destroyed the sight thereof. 

The specifications of error question the sufficiency of the complaint; of the 
evidence and findings of fact to sustain the judgment, and, as stated in appellant's 
brief, present for our determination two points: “1. The proper construction of 
the insurance policy involved; 2. Whether or not plaintiff’s evidence brings him 
within the terms of the policy.” 

[1, 2] Contracts of insurance are to be construed in view of their general 
objects and strict, technical interpretation is to be avoided. Where language may 
be given two meanings, one of which permits recovery and the other does not, it 
is to be given the construction most favorable to the insured. Sweaney & Smith 
Co. v. St. Paul, etc., Ins. Co., 35 Idaho, 303, 206 P. 178; Sant v. Continental Life 
Ins. Co., 49 Idaho, 691, 291 P. 1072; Maryland Casualty Co. v. Boise Street Car 
Co., 52 Idaho, 133, 11 P.(2d) 1090. 


The contract under consideration is a limited accident insurance policy, and 
it 1s recited therein that appellant “hereby insures Dallas B. Watkins (hereinatter 
called the Insured) for a term of twelve (12) months from the date hereot, 
beginning at noon, standard time, of the day this Policy is dated, against acci- 
dental death, dismemberment or disability resulting within sixty (60) days from 
the date of accident, directly and independently of all other causes from bodily 
injuries sustained through external, violent and accidental means (suicide, sane oF 
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insane, or any attempt thereat, not included) for the amounts and in the manner 
set forth in Parts I, II, III, IV, V, and VI, subject to the provisions, conditions 
and limitations contained in this Policy.” 

Part I of the policy refers to railroad and steamboat accidents; Part II to 
street car, bus and taxicab accidents, and Part III is as follows: 

“Part III. Automobile and Specified Farm Machinery Accidents (a) For loss 
of lite, both hands or both feet, sight of both eyes or one hand and one foot, 
sight of one eye and one hand or sight of one eye and one foot, sustained by the 
wrecking or disablement of any horse drawn or motor driven car or motorcycle 
in which the Insured is riding or driving or by being accidentally thrown there- 
from, including accidents causing Death or disability sustained under the condi- 
tions specified in this Part while using or operating farm wagons, mowers, binders, 
plows and other farm machinery which is motor driven or horse drawn, the Com- 
pany will pay the sum of . $1,000.00 

“(b) For loss of either hand or foot or sight of one eye sustained as the 
result of accident specified in Paragraph (a) of this Part, the Company will pay 
the sum of $400.00.” 

Respondent’s right of recovery, if it exists, is provided for in paragraph (b) 
above quoted. In construing that paragraph reference must be had to the provisions 
of paragraph (a) in order to determine what is meant by the phrase “as the 
result of the accident specified in paragraph (a) of this Part.” What accident, if 
ny, to which the facts of this case are applicable is specified in paragraph (a) 
ind covered by paragraph (b)? 

\ppellant would make the phrase “sustained by the wrecking or disablement” 
ontrolling. As we understand appellant’s contention it amounts to this: That 
respondent is not entitled to recover if the loss of the sight of his eye was occa- 
sioned by the accident which wrecked the wagon, unless the injury was produced 
by the wreck; that the evidence fails to show the object which destroyed the sight 
of his eye came from, or was set in motion by the wreck, and, therefore, he is 
not entitled to recover. 

[3, 4] We are not in accord with that contention. The contract must be read 


and considered as a whole, and the meaning and intention of the parties deter- 
mined therefrom. When so read it is clear they agree appellant would pay respond- 
ent the compensation therein mentioned in the event of the loss of the sight of 
one eye, sustained in an accident which wrecked a horse drawn farm wagon while 


he was operating and using it. 


[5] The trial judge found, and the finding is supported by the evidence, “that 
injury and disablement was sustained through external, violent and accidental 
means and independently of all other causes, and was sustained as a result of the 
accident,” hereinbefore described. 

It is true that evidence does not show what struck respondent’s eye, nor does 
it show conclusively what put the missile in motion, but the reasonable inference 
from the undisputed testimony is that the object which struck respondent’s eye, 
and destroyed the sight of it, was put in motion by the accident which wrecked 
the wagon, and was one of the results thereof. These facts bring respondent’s 
injury within the meaning of the contract of insurance expressed in the policy. 

[6] Issues of fact in civil cases are to be determined in accordance with the 
preponderance of the evidence and need not be established beyond a reasonable 
doubt. Adams v. Bunker Hill, etc., Mining Co., 12 Idaho, 637, 89 P. 624, 11 
L. R. A. (N. S.) 844; Newman v. Great Shoshone, etc., Power Co., 28 Idaho, 
764, 156 P. 111; Roe v. Boise Grocery Co., 53 Idaho, ——, 21 P.(2d) 910. 

The judgment is affirmed. Costs are awarded to respondent. 
Budge, C. J., and Givens, Holden, and Wernette, JJ., concur. 


| 


sald 
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ANDREWS v. PROVIDENT LIFE & ACCIDENT INS. CO. No. 32565 
Supreme Court of Lousiana. Jan. 29, 1934. 
Rehearing Denied Feb. 26, 1934. 
153 Southern Reporter 26. 
1 INSURANCE 

Insurer has burden to establish defense of suicide by fair preponderance of 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2. INSURANCE 

Presumption is that insured’s death was not suicidal. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
3. INSURANCE. 

In suit on accident policy, insurer held to have failed to establish defense that 
death of insured, struck by bus, was suicidal by preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

\ppeal from Nineteenth Judicial District, Parish of East Baton Rouge: W 
Carruth Jones, Judge. 

Suit by Mrs. Hallie H. Andrews against the Provident Life & Accident Insur 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed 

Hawthorn, Stafford & Pitts, of Alexandria, for appellant. 

Johnson & Kantrow, of Baton Rouge, for appellee. 

Rocers, Justice 

On March 28, 1927, the Southern Surety Company, of Des Moines, Iowa, 
issued an accident insurance policy to George Y. Andrews. The policy was for 
£5,000, and provided indemnity for loss of life or bodily injury suffered by the 
assured, “solely through external, violent and accidental means * * * while 
driving, riding in or on * * * or in consequence of being struck, run down or 
run over by an automobile.” Mrs. Hallie H. Andrews, the wife of the assured, was 
named as beneficary in the policy. Subsequently, the obligations of the Southern 
Surety Company under the insurance contract were assumed by the Provident 
Life & Accident Insurance Company, of Chattanooga, Tenn. 

On April 6, 1932, while the policy was in force, the assured, George Y 
\ndrews, was struck and killed by a passenger bus owned and operated by the 
Interurban Transportation Company, Inc., of Alexandria, La. 

Mrs. Hallie H. Andrews, the beneficiary, submitted the required proofs of 
death, and, upon the refusal of the insurance company to pay the stipulated 
indemnity of $5,000, brought suit for its recovery. The insurance company denied 
any liability on the policy, setting up as a defense to plaintiff’s suit that Andrews, 
the assured, was not killed in an accident, or through accidental means, but that, 
on the contrary, he was killed when he intentionally ran into the path of the 
moving bus, for the purpose of committing suicide. 

There was judgment below in favor of plaintiff, and defendant has appealed 

The policy sued on, among other things, provides: “This insurance shall not 
cover suicide or any attempt thereat, sane or insane; nor injuries, fatal or othe r- 
wise, sustained by the insured * * * or caused by the intentional act of the 
insured.” 

[1] The defense of suicide in an action on a policy of life or accident insur- 
ance is a special defense, and the burden of proof is on the insurer to establish 
that defense by a fair preponderance of the evidence. 

In Webster v. New York Life Insurance Co., 160 La. 854, 107 So. 599, where 
the insured was found dead with a bullet wound in his right temple and _ the 
detense was the insured had committed suicide, this court held that in a suit on 
an insurance policy the burden is on plaintifi to show the death resulted from acci 
dent and not from natural causes: but where it is doubtful from the evidence 
whether death was the result of an accident or of suicide, the presumption against 
suicide will prevail and be decisive of the case unless overcome by testimony suf- 
ficient to outweigh the presumption. 

The court further held in the same case that when in order to avoid liability 
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a policy of life or accident insurance the insurance company relies on the 
defense the insured committed suicide, the burden rests upon the company to 
establish the suicide to the exclusion of every other reasonable hypothesis. 

The rules of law announced in the Webster Case were approved and followed 
in Faulk v. Mutual Life Ins. Co., 160 La. 530, 107 So. 395. 

There are also a large number of cases in other jurisdictions, many of which 
are cited in the Webster Case, where the same rules of law were applied. 

[2] The legal principle applied by the courts, that it is the insurer’s duty to 
prove suicide, is founded on a well-recognized rule of human behavior. Self- 
destruction, the courts say, is contrary to the general conduct of mankind. The 
love of existence is so firmly implanted in the human heart and men cling to life 
with such intensity, that the presumption is wholly against the theory of self- 
destruction. 

[3] The record discloses that the assured left the home of his niece, Mrs. 
Jennie Andrews Wilson, in Walnut Ridge, Ark., early in the morning of April 5, 
1932, for Baton Rouge, La. He drove his own car, an Essex Sedan, and due to 
some distributor trouble, he was compelled to spend the first night in Texarkana, 
\rk. The following morning he drove into Shreveport, reaching there about 9:30 
o'clock. After spending a short time with his mother-in-law and sister-in-law, he 
ontinued his trip, passing through Alexandria, La., in the afternoon. While drink- 
ng a cup of coffee at the Rapides Hotel in Alexandria, he met Mr. John M 
Dameron, with whom he had some conversation. The assured left Alexandria for 
Baton Rouge shortly after 5 o’clock in the afternoon. Between 8 and 8:30 o'clock 
that night at a point on the highway just below Morrows, La., about forty-three 
miles from Alexandria, while his car was parked on the right-hand side of the 

ad, the assured was struck and instantly killed by the north bound bus No. 57 
the Interurban Transportation Company. 

Plaintiff's theory is that the assured was compelled to stop because of some 
trouble with his car and that while remedying the trouble, he was struck and 
fatally injured by the bus which was on the wrong side of the road. On the 
ther hand, defendant admits the parking of assured’s automobile, but avers that 
after parking his car, the assured stood behind it in the dark, in such a way that 
he was hidden from the view of the bus driver, until the bus was practically 
opposite his car, when he dashed across the road into the path of the bus for the 
purpose of committing suicide. 

The defense of suicide rests upon the testimony of the bus driver and three 
passengers, one of whom was a negro, and some remarks the assured is said to 
have made to Mr. John M. Dameron, whom he met while passing through 
Alexandria. 

The driver and the three passengers testified that when the bus was almost 

site the parked car the assured came from behind the car and ran rapidly 

ss the road into the path of the bus. 


The substance of Mr. Dameron’s testimony on direct examination is that the 
issured told him he had been in Arkansas on a visit to some relatives and while 
there had been quite sick. That because of the depression his financial condition 
vas bad; that he was too old to work hard; and that he would be worth more 
dead than alive anyway. That he seemed to be nervous, and when the witness 
asked him about his troubles he tapped his forehead and stated: “I am kind of 
ff up there at times.” 

On cross-examination Mr. Dameron stated he observed assured’s nervousness 
when his hand shook as he drank his coffee. The witness, however, admitted that 

metimes his own hands shook in the same way. Mr. Dameron testified the 
assured stated he was feeling better that day and that he was going down to 
Baton Rouge to see about some work. He also testified the assured would have 
had no trouble in getting help “if he needed it bad enough.” 

The highway on which the accident occurred consists of a paved road eighteen 
feet wide with shoulders of a less substantial material on each side. A black line 
running down its center divides the paved portion of the road into two nine-foot 
lanes. At the point where the assured was killed the road is straight, but just 
south of that point it contains a long curve. The bus which struck the assured 
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is approximately cight feet wide, and the automobile the assured was driving is 
approximately six feet wide. 

Willie Brown, a negro thirty years old, who lived nearby was an eyewitness 
tc the accident. Testifying for plaintiff, he stated, substantially, that he came out 
ot his house to wait for his mother who was on a visit to a neighbor; that he 
saw the assured working at the rear end of his automobile, which was parked on 
the right side of the road with its two right wheels resting about a foot on the 
shoulder; that the lights on the automobile were burning and its doors were 
closed; that he did not know whether the man working on his car was white or 
black; that he started towards him to give him some help; that he could hear 
the bus coming around the curve and by its lights could see the assured working 
on his automobile; that the bus was traveling at a rapid rate of speed, with its 
left wheels about one or two feet over the wrong side of the black line; that the 
issured “seemed like he didn’t see the bus: when he saw it he aimed to get up 
but the wheel hit him on the left side”; that the bus carried the assured about 
one hundred feet and threw him off near the left edge of the paved road going 
north, and then traveled an additional fifty feet before the driver was able to 
bring it to a stop. The witness testified that he was about seventy-five or eighty 
feet away from the spot, walking towards the assured’s automobile, when the 
accident occurred. The witness also stated positively that the assured did not run 
in front of the bus. 

We are not favorably impressed by the testimony of defendant’s witnesses 
The two white passengers, a man and a woman, were apparently willing witnesses 
for defendant, while they refused to make any statements to the representatives 
of the assured’s family when asked to do so shortly after the accident occurred 
and before any litigation was contemplated. In fact the woman passenger told 
plaintiff’s representative that she was asleep on the night of the accident; never- 
theless she declared on the trial of the case that she saw the accident and testified 
in great detail in regard thereto. The negro passenger was on his way home 
from the state penitentiary from which he had been released that day. 

While we do not think the witnesses perjured themselves, we think their 
testimony must be regarded as resulting from a very high state of excitement 
into which they were naturally thrown by the occurrence of the accident, which 
Was serious enough to distract and confuse the most self-possessed and _ cool- 
hcaded person. But the vital fact is, that their testimony, when weighed against 
the testimony produced by the plaintiff must be rejected as incredible. 

Willie Brown, plaintiff's witness, the only eyewitness to the accident is a fore- 
man for the Hyde Lumber Company, of Morrows, La. For eight or nine years 
prior to the time he was employed by the lumber company he worked for the 
Texas & Pacific Railroad Company. He testified directly and intelligently. In 
commenting upon his testimony, the judge of the district court, declared: “The 
negro tells a straight story and seems to have no interest in the case.” His testi- 
mony that the assured was struck on his left side is corroborated by the physical 
fact that assured’s left leg, left thigh, and right arm were broken, indicating that 
the bus struck the assured on his left side breaking his left leg and left thigh at 
the point of impact, and throwing him off on his right side, breaking his right 
arm. His story is further corroborated by the fact that assured’s body was 
thrown on the left side of the road going north and by two blood marks that 
were found in the road about one or two feet over the left side of the black 
center line ‘going north. 

And the testimony conclusively shows that the assured was not able to run 
That in 1921 he had met with a serious accident which crippled his legs so that 
he was able to do very little walking, and no running whatever. That his business 
was that of levee and road contractor, and when engaged on any work, because 
he walked with difficulty he was accustomed to go about his job on horseback or 
in a horse-drawn vehicle. : 

The assured, who was about sixty-nine years of age, was slightly deaf, and 
while the witness Willie Brown was able to hear the noise made by the moving 
bus, the assured, in all probability, was not. 

Defendant contends that plaintiff was motivated to commit suicide by ill health, 
financial difficulties, and domestic unhappiness. 
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As we have hereinabove shown, the legal presumption in a case of this kind 
is against suicide, and we find nothing in the record to rebut that presumption. 

The incomplete statements of the assured to defendant’s witness Mr. John 
M. Dameron are not sufficient to show that the assured was contemplating self- 
destruction. It is true, the assured had been ill, suffering from an attack of 
influenza, while paying one of his periodical visits to his niece at Walnut Ridge, 
Ark. But he had recovered from that illness and Mr. Dameron admitted, on cross- 
examination, that he stated he was feeling better that day and was going to Baton 
Rouge to see about some work. It is also probably true the assured had suffered 
in a financial way from the current depression, but he had some resources -_ 
an excellent credit and was in a position to do whatever he wished to do in a 
business way. He was entitled to an interest in a corporation which was in ‘the 
‘course of being organized. After his death, this corporation was organized and 
btained some profitable government contracts. 

If the assured had any matrimonial difficulties, they occurred almost twenty 
years before his death. His daughter had become a famous dancer and was living 

New York, where the assured’s wife also lived for the purpose of chaperoning 
their daughter. His son lived in Pittsburgh, Pa., where he was engaged in a suc- 
cessful business. Assured appeared to be proud of his children and much attached 
to them. At the time he was killed he had in contemplation a visit to his wife and 
daughter in New York. His son had recently visited New Orleans and had taken 
advantage of that visit to spend a few days with his father. Assured had an atten- 
tive and loving niece, whose husband and children were very much attached to 
lim; and he also appears to have had a number of loval and devoted friends. 

The evidence of the assured’s family and of his friends is that he was of a 
cerful disposition, not subject to spells of despondency. That he accepted philo- 
sophically the ups and downs of a contractor’s life. He was in a cheerful mood 
on the morning of April 5, 1932, when he left his niece’s home at Walnut Ridge, 
promising his grandniece, of whom he was very fond, that he would return 
her graduation exercises the following month. He was also in his usual good 
spirits when he visited his mother-in-law and sister-in-law in Shreveport on the 
morning of April 6, 1932, the day he was killed. He discussed family affairs with 
hem, told them he had just received a letter from his wife, and informed them 
f his intention to visit his wife and daughter in New York some time during the 
summer 
Our conclusion is that the defendant has failed to establish its 
suicide by a preponderance of the evidence, and that no- serious 
motive has been shown for the assured to destroy himself. 


For the reasons assigned, the judgment appealed from is affirmed. 
O'Niell, C. J., absent. 
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COMMERCIAL CASUALTY INS. CO. v. SCHMIDT. No. 8 
Court of Appeals of Maryland. April 4, 1934 
171 Atlantic Reporter 725 
INSURANCE. 
Misrepresenté itions in application for accident and health policy 
terial” if they are such as would reasonably form material factor in 
chances of loss or outlay on insurance. 


are “ma- 
estimating 


(For other cases, see Insurance, Dec. Dig. § 255.) 


INSURANCE. 


Question of materiality of misrepresentations in application for accident and 


Ith insurance is whether misrepresentation of true 

have affected determination of acceptability of risk. 

(For other cases, see Insurance, Dec. Dig. § 255.) 
INSURANCE. 

Whenever it is manifest from uncontradicted testimony or from nature of 
isrepresentations in application for accident and health policy that they must 
ve been material to risk, court may so rule as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


facts would reasonably 
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4. INSURANCE 

Misrepresentations in application for accident and health policy stating ap- 
plicant had never been disabled when he had successfully claimed disability and 
was receiving compensation from government held material to risk. 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 

5. INSURANCE. 

That insured‘s chest condition had no part in injury from accident for 
which he claimed insurance was immateral on question whether misrepresenta- 
tions made in application for accident and health policy were material to risk 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 

6. INSURANCE. 

Where insured applying for accident insurance, having made al] disclosure 
demanded of him, relies entirely on agent to inform insurer of facts, knowledge 
of facts may be imputed to insurer unless insured participates in agent's fraud 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

7. INSURANCE. 

Falsity and materiality in representations in application for accident and 
health insurance having been established, insured had burden of proving lack 
of complicity on his part where agent knowing facts filled out application 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

8. INSURANCE. 

Obligation to deal fairly and honestly rests equally on all parties to accident 
and health’ policy 

(For other cases, see Insurance, Dec. Dig. § 253.) 

9. INSURANCE. a 

Where applicant for accident and health insurance informed agent as t 

true facts, but agent writing application did not write true tacts, imsured be- 

ae h : . 1 - : cs Beau 
came participant in fraud by his neglect to perceive ana correct Iraud alter 
receiving policy containing copy of application. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Appeal from Court of Common Pleas of Baltimore City; Josep! 
Judge 

Action by William L. Schmidt against the Commercial Casualty Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed 


Argued before Bond, C. J., and Urner, Adkins, Offutt, Digges, and Park 





iy 

Charles Jackson and David Ash, both of Baltimore (Mark Jackson, of Bal 
timore, on the brief), for apellant. 

Clater W. Smith, of Baltimore (Walter L. Clark, of Baltimore. 
ior appellee 

Bonn, Chief Judge 


on the brief), 


A suit on an accident and health disability policy issued in 1930 is defended 
by the insurance’ company in this case on the ground of false statements con- 
tained in a form of application upon which the policy was issued, and which 
was embodied at length as part of the policy. The plaintiff has replied that the 
agent of the company filled in the statements without knowledge or fraudulent 
participation on the part of the plaintiff, and that the company with knowledge 
of the misrepresentations possessed by their agent had issued the policy and 
accepted payment of premiums. The trial court overruled demurrers to th 
plaintiff's replies, and, denying prayers for direction of a verdict for the 
fendant, submitted the case to a jury. 
resulted, and the defendant appeals. 


de- 
Verdict and judgment for the plaintiff 
d, Forty-three exceptions, most of them de- 
void of importance, were taken to rulings on evidence, and a fortv-fourth was 
taken to rulings on prayers for instructions. i 


Facts undisputed are that Schmidt, the plaintiff, born in 1896, served in the 
Army from August, 1918, to January, 1919, then as a blacksmith’s helper at 


Sparrow's Point, then, in 1920, 1922, or 1923, as a brakeman in the employ of the 
Saltimore & Ohio Railroad Company. While in the railroad service, he sus- 
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tained an injury to his right shoulder, and to his ribs, two of which were frac- 
tured. At that time he complained of pains in the head, from which he suffered 
before the injury in the railroad service as well as after, but only at intervals, 
as others suffer, and not, he says, as he has suffered since he was hurt, pre- 
sumably in an accident which is the ground of the present suit. Since he was 
hurt, his headaches have been constant. He was confined to a hospital one 
month after the railroad injury, but does not remember that he claimed that 
permanent disability had been caused him. After his railroad service, he was 
employed by the United Railways Company of Baltimore, and subsequent to 
that did odd jobs. After he came out of the Army service, he testified, He “was 
prevented from getting regular employment from 1922 and 1923, by everything 
combined from day to day. * * * I was just feeling worse and worse. As long 
as | could make my honest living I did so, and when I needed help, then I first 
went to the Government.” These symptoms that affected him were in the chest, 
nd he started to feel them getting worse in 1928. A physician called as a wit- 
ess tor the plaintiff, and who had attended him six times altogether, in 1926 and 
subsequent years before the taking out of this policy, testified that in 1926 the 
nlaintiff complained of headache, some cough, and ear discharge, and had bron- 
hitis, soreness of neck muscles and headache, and that the diagnosis was cold 
d bronchitis. At the time of applying for the insurance in controversy, the 
plaintiff was working as a grocer’s clerk 
On October 30, 1929, he applied to the United States government for service 
lisability compensation, certifying that since November, 1918, the date of entry 
nto the Army, he had been suffering a disability from chest trouble resulting 
exposure at Camp Meade, that he had been given first aid treatment 
and later, after his discharge irom the Army, had been treated by Dr. 
ler of Baltimore, now dead, and confined in Franklin Square Hospital in 
and off and on since 1919 confined to his home one, two, or three weeks 
time. One of the friends, whose confirmatory certificate was appended, 
s the agent of the present appellant company. On his application, he was 
nuined by a number of physicians at Fort McHenry, and compensation was 
owed. He told the physicians at the fort that he had trouble with his chest, 
ns the head since his Army service, and across the eyes at times, and 
i i breath, especially in the morning, and his application, introduced 
evidence, contained the same statements. The confinement to the Franklin 
Square Hospital, he testified at the trial, was for an operation for hemorrhoids. 
Payments of his compensation from the government began, he thought, about 
three months after he made application for them, which would be at about the 
1 of January, 1930 
On November 11, 1929, twelve days later, he took out a life policy in the 
Metropolitan Life Insurance Company for $432, through the agent who later 
ok the insurance now contested. On November 21, 1929, eight days later, an 
plication was made out and signed by the plaintiff, through the same agent, 
$5,000 of life insurance, with a disability clause, in the same company, but 
home office of the company declined the insurance on November 25, 1929. 
nuary 24, 1930, Schmidt signed an application for accident and health in- 
urance in the present appellant company, of $70 monthly indemnity and $700 
principal sum, and the policy was issued. The statements in that application are 
the same as those in the application made a part of the contract now sued on, 
1 need not be repeated. 


nd 

The application embodied in the present policy was made out on March 18, 
1930, for the larger amounts of $90 indemnity and $900 principal sum. It con- 
tains the following questions and answers: 

“Has any application for health, accident, or life insurance ever made by 
you been declined, or any such policy of insurance cancelled or renewal for in- 
irance of any kind refused by any company, association or society? No.” 

Are your habits of life correct and temperate, and are you in sound con- 
dition mentally and physically? Yes.” 

Have you ever had any infirmity, deformity or disease? No.” 

‘Have vou been disabled by either accident or illness, or received medical 
or surgical attention during the last five years? No.” 

“If so, when, for what and duration?” 
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This last question was unanswered, and four blank spaces for enumerating 
the times, causes, and durations of disabilities were not filled in. 

According to the plaintiff's further testimony he was, while riding in a taxi- 
cab to Fort McHenry for treatment on April 18, 1931, injured in a collision of 
the cab with a motortruck, and as a consequence has been caused to suffer dis- 
abling pains in the head, back, and shoulder, the pains in the head having been 
constant since the accident. Testimony given on behalf of the defendant tends 
to deny the existence of any injury. Injury as testified to is the ground of re- 
covery in this case. The defendant company paid the amounts of monthly in- 


demnity during four or five months before the validity of the policy was ques- 
tioned 


The plaintiff, while admitting his signature to earlier applications, includ- 
ing that with the same answers made out for the earlier and smaller policy in 
the same appellant company, denied that the signature to the application now 
involved was his. He testified, on the: contrary, that to procure this insurance he 
igned another paper, and not the one copied into the policy. The agent of the 
company, on the other hand, testified that the plaintiff did sign this application, 
which was to increase the previous insurance in the same company. As to the 

sc answers, the plaintiff testified that he knew nothing of what answers were 

1g written by the agent, that the agent was urging him to take the insur- 
ance, and filled in the application, and he merely told the agent of his physical 
troubles, according to the best of his ability, did not participate in any respect 
in making the false answers, and did not subsequently read them in the original 
application or in the policy. The agent, on the other hand, while admitting that 
he knew the falsity of some of the answers, alike in this and in the earlier ap- 
plication for the smaller policy in the same company, testified that he inserted 
them upon the urging of the plaintiff and the plaintiff's brother, because he 
knew the plaintiff would not get the policy if the correct statements were made, 
and the plaintiff and his brother argued that the company would know nothing 
about it, that they and the agent were friends, and urged that he should put 
flown answers as the plaintiff gave them—‘And I did the same, for which I was 
sorry afterward.” 


With respect to knowledge of the Metropolitan Company’s declining his ap- 
plication of November 21, 1929, the plaintiff testified that he had never known 
this, that after having made the application, he told the agent he could not take 
the insurance. The agent, on the other hand, testified that he told the plaintiff 
of it at the time the insurance was declined. 


[1-4] Deterring consideration of the question of the plaintiff's participation 
in these misrepresentations, there can be little need of demonstration of their 
materiality to the acceptance of the risk by the insurer. They were material if 
they were such as would reasonably influence the decision on the question 
whether this man should be insured against loss or disability from accident or 
ill health, which means, of course, if they were such as would reasonably form 
a material factor in estimating the chances of loss or outlay on the insurance. 
Mutual Life Ins. Co. v. Mullan, 107 Md. 457, 467, 69 A. 385; Couch, Insurance, 
£ 885 b. And the question of materiality is not exactly whether disability of 
any sort is proved to have existed at the time of making the application, but 
whether the misrepresentation of the true facts would reasonably have affected 
the determination of the acceptability of the risk. Loving v. Mutual Life Co., 
140 Md. 173, 180, 117 A. 323; Cooley, Briefs on Insurance, 1965. Usually it is a 
question for the decision of a jury, but not always. Whenever in any case it is 
manifest from uncontradicted testimony or from the nature of the misrepre- 
sentations that they must have been material to the risk, the oT - so to rule 
as a matter of law. Bankers’ Life Ins. Co. v. Miller, 100 Md. 5, 59 A. 116; 
Mutual Life Ins. Co. v. Mullan, 107 Md. 457, 463, 69 A. 385; a Life Ins. Co. 
v. Millar, 113 Md. 686, 693, 78 A. 483; Metropolitan Life Ins. Co. v. Jennings, 
130 Md. 622, 625, 101 A. 608; Mutual Life Ins. Co. v. Willey, 133 Md. 665, 669, 
106 A. 163; ——— v. Eureka Life Co., 146 Md. 629, 637, 127 A. 397; Mutual 
Life Ins. Co. v. Held, 157 Md. 551, 555, 146 A. 755. To determine the materiality 
t the misrepresentations in this application, we think we have only to ask 
ourselves whether an insurer’s decision on acceptance of this risk and the issue 
of insurance of this kind would reasonably have been influenced by the truth 
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that the applicant was a man already disabled, or one who, at least, had suc- 
cessfully claimed disability and was receiving compensation for it from the gov- 
ernment, that at his own instance he had been, after the requisite examinations, 
adjudged disabled by a long standing and increasing ailment, combined with 
pains in the head which had long been a subject of complaint, and that in point 
of fact he had received medical attention during the preceding five years for 
conditions found to justify his receiving the service disability compensation. It 
seems so clearly manifest that the misrepresentations in these respects were ma- 
terial, that the court should, in our opinion, so rule. 

[5] It is argued that the man’s chest condition, which was the trouble stated 
in writing in his Army application, does not appear to have had any part in the 
injury from the automobile collision on which he now claims. Taking this to be 
true, the fact would not answer exactly the question of materiality to the issue 
of the insurance in the first place, which is the question here. And conditions 
already existing, to which the results of an accident would be superadded, 
would be material to the decision on acceptance or rejection of the risk of ac- 
cident. In point of fact, one of the ailments of which complaint was made to 
the Army surgeons, and of which the man complained many years ago, accord- 
ing to his testimony, and the testimony of his physician, that is, the pains in 
the head, is an ailment which in increased form he attributes to the accident. 
Misrepresentatién or concealment of that ailment would seem obviously material 
to the issue of insurance restricted to accident and injury of exactly the kind 
5OW a 

[6-8] As to the principles of law determining the effect, under — 
circumstances, of misrepresentations by an insurer's agent, aia need be no ex- 
tended discussion now. Ii the plaintiff, having made all the disclosure de- 
manded of him, has relied entirely on the agent to inform the insurer of the 
‘acts, the knowledge of those facts may be imputed to the insurer, and it may 

ot be permitted to defend on the ground of the agent’s fraud, unless there has 
been participation in it by the applicant. Falsity and materiality in the repre- 
sentations in his application having been established, the plaintiff would have 
the burden of proving lack of complicity on his part. Forwood vy. Prudential 
Co., 117, Md. 254, 258, 83 A. 169. “An obligation to deal fairly and honestly 
rests equally upon all the parties to such a contract as this.” Loving v. Mutual 
Life Ins. Co., 140 Md. 173, 185, 117 A. 323, 328; Sticgler v. Eureka Life Co., 146 
Md. 629, 637, 638, 127 A. 397; Globe Reserve Mutual Co. v. Duffy, 76 Md. 293, 
300-302, 25 A. 227; Eureka-Maryland Assurance Corp. v. Scalco, 158 Md. 73, 148 
A. 207. The circumstances which will show participation by him or lack of it 
in one case and another, must differ, and courts of the country have differed 
somewhat on the effect of circumstances proved, and especially on the effect of 
indifference or neglect of the applicant as an instrument in the imposition on the 
insurer. This court in two earlier cases adopted the view of the United States 
Supreme Court in the case of New York Life Ins. Co. v. Fletcher, 117 U. S. 
319, 6 S. Ct. 837, 29 L.. Ed. 934, and later decisions of other courts, that fair deal- 
ing requires of the applicant or insured some care on his own part to see that 
his application does not misrepresent the facts. Ryan v. World Mutual Co., 41 
Conn. 168, 19 Am. Rep. 490; Lewis v. Phoenix Co., 39 Conn. 100; Virginia Fire 
& Marine Ins. Co. v. Morgan, 90 Va. 290, 18 S. E. 191; 5 Cooley, Briefs on In- 
surance, 4131 and note. Globe Reserve Mutual Co. v. Duffy, supra, and For- 
wood y. Prudential Co., supra. “Assuming that the answers of the assured were 
falsified, as alleged, the fact would be at once disclosed by the copy of the ap- 
plication, annexed to the policy, to which his attention was called. He would 
have discovered by inspection that a fraud had been perpetrated, not only upon 
himself, but upon the company, and it would have been his duty to make the 
jact known to the company. He could not hold the policy without approving 
the action of the agents, and thus becoming a participant in the fraud commit- 
ted.” New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 844, 29 
L. Ed. 934. “And so, where false answers have been written by the agent with- 
out the knowledge of the assured, but the latter has the means at hand to dis- 
cover the falsehood and negligently omits to use them, he will be regarded as 
an instrument in the perpetration of the fraud, and no recovery could be had 
upon the policy.” Globe Reserve Mutual Co. v. Duffy, supra, 76 Md. at page 
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300; 25 A. 227, 228. Other courts have disagreed with this requirement, but 
possibly the disagreement is on the effect of particular states of fact. In this 
case, the decisions quoted seem to be controlling precedents, requiring direction 
of a verdict for the defendant company. 

[9] Taking the testimony on behalf of the plaintiff as true, it must be as- 
sumed that the agent urged the insurance upon him, and filled in the application 
for it, and, for the increased or final policy now sued on, foisted on his com- 
pany an application other than one which the plaintiff signed ; that the plaintiff 
did not know of the making of the false answers because he did not see those 
in the original forms of application to this company and did not read the final 
policy containing them after he had | received it. He knew, however, as he must 
have known, that he was procuring insurance against disability from accident 
or loss of health, and he did iine the policy, which directed his attention to 
the application, held it, and paid no attention to it during thirteen months sub- 
sequently, and as a consequence was not aware of the falsity in the representa- 
tions as to his condition, on which the policy was procured. This court is unable 
to see any ground for distinguishing the case from the earlier cases in which 
the plaintiff was held to have become a participant by his neglect to perceive 
and correct the fraud. Globe Reserve Mutual Co. v. Duffy, and Forwood vy. 
Prudential Co., supra. 

For these reasons the court has come to the conclusion that the prayers 
for direction of a verdict for the defendant should have been granted. 

Judgment reversed, without a new trial, with costs. 


POWERS et al. v. LOYAL PROTECTIVE INS. CO. No. 86. 
Supreme Court of Michigan. March 6, 1934. 


253 Northwestern Reporter 250. 
1. INSURANCE. 


In suit on accident policy, defense of breach of condition must be affirmatively 
pleaded by insurer which has burden of establishing such defense (Rules of 
Supreme Court, rule 23, § 4). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. INSURANCE. be 

In suit on accident policy excepting death by suicide, coroner’s certificate ot 
suicide held properly excluded as his ex parte conclusion (Comp. Laws 1929, § 
6594). 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

3. INSURANCE. 

In suit on accident policy excepting death by suicide, whether insured com- 
mitted suicide by inhaling gas held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

4. INSURANCE. 
Presumption exists that insured did not commit suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 

5. INSURANCE. 

In suit on accident policy excepting death by suicide, question where unattached 
end of gas hose was when insured was found dead held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

6. INSURANCE. 
In suit on accident policy excepting death by suicide, verdict that insured did 


not commit suicide but accidentally met death by inhaling gas held not against 
weight of evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from Circuit Court, Calhoun County ; Blaine W. Hatch, Judge. 

Suit by Lloyd Powers and others against the Loyal Protective Insurance 
Company. From a judgment in favor of plaintiffs, defendant appeals. 

Affirmed. 

Argued before entire bench. 
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Dwight W. Fistler and’ Mason, Alexander, McCaslin & Cholette, all of Grand 
Rapids, for appellant. 

Hamilton, Cleary & Storkan, of Battle Creek, for appellees. 

Potter, Justice. 

{1] Plaintiffs, beneficiaries under a policy of insurance providing for indemnity 
for accidental loss of the life of assured and that no liability thereon should 
accrue by reason of death of the assured from suicide, brought suit on the policy 
after death of the assured. There was judgment for plaintiffs, and defendant 
appeals, claiming there is no evidence of accidental death; if deceased’s death was 
accidental it was due to voluntary exposure to unnecessary danger, and the 
coroner’s certificate of suicide was admissible. Defendant did not plead as an 
affirmative defense that assured voluntarily exposed himself to unnecessary danger. 
One of the conditions of the policy sued upon was that the insurer should not be 
liable for the death of the assured caused from voluntary exposure to unnecessary 
danger. If death was claimed by defendant to have been caused by a breach of 
such condition by assured, such defense should have been affirmatively pleaded, 
section 4, Rule 23, and the burden of establishing such defense was on defendant. 
It was not so pleaded. This obviates the necessity of considering it. 

{2] It is conceded the premiums on the policy had been fully paid, all condi- 
tions of the policy complied with, and proof of loss duly made. The court was 
not in error in excluding the coroner’s certificate of the cause of the death. The 
intent of the assured, if he had such intent, was a crucial question in controversy 
for the determination of the jury under all the facts. The coroner might have 
been called, examined, and cross-examined. His ex parte conclusions do not rise 
to the dignity of evidence of the intent of assured. They are mere ex parte state- 
ments, not admissible in evidence. Wasey v. Travelers’ Ins. Co., 126 Mich. 119, 85 
N. W. 459; Gilchrist v. Mystic Workers, 188 Mich. 466, 154 N. W. 575, Ann. Cas. 
1918C, 757. A coroner’s certificate showing death resulted from suicide was held 
prima facie evidence in Bromberg v. North American Life Ins. Co., 192 Mich. 
143, 158 N. W. 141. This holding was based upon section 5607, Comp. Laws 1915, 
which has since been repealed. Section 6594, Comp. Laws 1929. 

The important questions were whether assured committed suicide, and whether 
there was any evidence of accidental death. At the conclusion of the trial, the 
case was submitted’ to the jury in a general charge about which no complaint is 
made, and the jury assessed plaintiff's damages at $1,562.50, and answered certain 
special questions propounded to the jury by defendant as follows: 

“Special Question No. 1. After due consideration of the evidence, do you find 
that the deceased knowingly and intentionally turned on the gas for the purpose 
of ending his own life? Each member of the jury answered ‘No.’ 

“Special Question No. 2. After due consideration of the evidence, do you find 
that the deceased did not turn on the gas for the purpose of ending his own life? 
Each member of the jury answered ‘Yes.’ 

“Special Question No. 3. After due consideration of the evidence do you find 
that the deceased with gas outlet turned on, removed the hose or tube from the 
stove and inhaled the gas which came from it? Each member of the jury answered 
‘No vee 

{3, 4] The assured came to his death by asphyxiation by gas. Such gas was 
either inhaled intentionally or unintentionally. There is no question but that if the 
breathing of the gas was not intentional and caused assured’s death, such ‘death 
was accidental within the terms of the policy. The question of whether the 
assured committed suicide or not was, under the circumstances, a question of fact. 
The love of life is said to be instinctive. Self-preservation is the first law of 
nature. Suicide is unnatural; the presumption of law is against it. Wishcaless v. 
Hammond, Standish & Co., 201 Mich. 192, 166 N. W. 993; Bromberg v. North 
\merican Life Ins. Co., 192 Mich. 143, 158 N. W. 141; Furbush v. Maryland Cas- 
ualty Co., 133 Mich. 479, 95 N. W. 551. This presumption against suicide is 
strengthened in this case by proof of the habits, character, and financial condition 
ot the deceased, who was about 65 years of age, single, who lived alone, in a 
house owned by him, against which there was no incumbrance, he having been a 
man of good habits, go6d reputation, not addicted to the use of intoxicating 
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liquors, with a steady job and no debts. He was highly regarded as honest and 
reliable; was sociable, cheerful, and religious; was employed as a janitor in 
churches; was chaplain of the Odd Fellows Lodge, and regarded as normal. 
There was ample food in the home where he-was found dead, $25 in money, some 
uncashed checks, and he had other funds amounting to about $890. No note was 
left indicating he contemplated suicide. His eyesight was poor, he wore heavy 
glasses, and was found dead in the kitchen of his house with the gas turned on 
and the house filled with gas. . 


[5] Assured, when he got his meals at home, usually cooked on a gas plate 
which set on the kitchen stove and was supplied with gas through a flexible hose 
The hose that had been used was old and the assured had spoken to Theo Powers 
about changing it and was told to get a new hose and Powers would change it 
the next time he came. Assured had provided a new hose of the same length and 
size of the old one, which was found in the house on a chair or on the floor in 
the kitchen. There was a hole in the old hose. The new hose was of the same 
length and dimensions as the old one. It was attached to the gas supply but not 
to the gas stove. A flash-light turned on, grown somewhat dim, was found on the 
floor. Assured had slept in his bed and the kitchen table was set. He had arranged, 
the night before his death, to have his garden planted. Access was gained to the 
house through the cellar. A trapdoor covered the cellarway leading from the 
kitchen to the cellar. The body of the assured was on or across this trapdoor and 
was moved when entrance was made to the house. The question of where the 
unattached end of the hose was, when assured was found, was under the cir- 
cumstances a question of fact. 


[6, 7] Defendant claims that under the undisputed facts the assured came t 
his death by reason of suicide. Plaintiffs claim that under the facts the question 
of whether deceased came to his death by accident or by suicide was one for the 
jury. They contend that assured had bought the new gas hose found with one end 
attached to the gas line-coming through the kitchen floor; that the old hose 
leaked gas; that assured had trusted the old hose too long. That assured had 
slept in his bed the night previous to the finding of his body; that when found 
he was attired in a union suit on the kitchen floor; that the flash-light was only 
about a foot from his right hand, which indicated assured might have fallen: that 
assured was in the habit of using a flash-light; that most of the witnesses whi 
testified to the precise location of the body and of the hose did not see the body 
or the hose until after access was gained to the house through the trapdoor and 
the body and the hose were moved. Plaintiffs contend the proofs are consistent 
with the fact the assured awakened in the night, detected the odor of gas, 
attempted to make the necessary repairs in the gas line; that he either didn’t 
know how to make the repairs or, because of poor eyesight and the presence ot 
gas, became confused; that it did not occur to him to turn off the gas at the gas 
line, he having been used to turning the gas off at the gas plate; that this hpyothe- 
sis is sustained by the fact the assured had procured the new hose, had attached 
the new hose to the gas line; that just what happened immediately prior to the 
asphyxiation of the assured no one can positively say from the testimony, and 
therefore the presumption against suicide is a pertinent factor in the case which 
was properly submitted to the jury. That all of the facts and circumstances sur- 
rounding the death were properly submitted to the jury and the jury was war- 
ranted in finding the verdict which it did find. Plaintiff claims the facts are incon- 
sistent with suicide; that the assured did not need to get a new hose to commit 
suicide; that assured did not need to set the breakfast table if he contemplated 
immediate death, nor to stock his house with groceries, nor would he, if he 
planned death, have left checks uncashed, or money in the house, nor would he 
have planned the night before to have a garden; that all of the facts and cir- 
cumstances warrant the conclusion arrived at by the jury. From the whole record 
we cannot say that the verdict was against the weight of the evidence, but on the 
contrary think there was evidence of accidental death sufficient to carry the cas 
to the jury whose verdict is conclusive. 


Judgment affirmed, with costs. 
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Nelson, Sharpe, C. J., and North, Fead, Wiest, Butzel, Bushnell, and Edward 
M. Sharpe, JJ., concur. 


SLEETER v. PROGRESSIVE ASSUR. CO. No. 29663. 
Supreme Court of Minnesota. March 2, 1934. 
253 Northwestern Reporter 531. 
1. INSURANCE. 

Provision of accident policy that “immediate notice” of insured’s death must 
be given insurer suggests diligence and promptness and is satisfied if notice is 
given within such time as is reasonable under circumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

2. INSURANCE. ' a 

Accident policy providing that failure to give notice of insured’s death 
within time specified should not invalidate claim if it was not reasonably pos- 
sible to give notice is satisfied by giving of notice within reasonable time under 
circumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. INSURANCE. ; 

Where insured injured on October 18, 1931, died two days later, and admin- 
istratrix was appointed on November 6, 1931, and notice of death was given to 
accident insurer on November 10, 1931, evidence sustained verdict that imme- 
diate notice was given and that notice was given as soon as reasonably possible. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) . 

4. INSURANCE. 

Insured’s administratrix suing on accident policy had burden of proving 
that insured’s death was occasioned by external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Syllabus by the Court. 
The provision in an accident policy that “immediate notice” of the death 


] 


oi the insured be given the insurer suggests diligence and promptness and neg- 
atives unnecessary delay. 


The provision is satisfied if notice is given within 
uch time as is reasonable under all the circumstances of the particular case. 

2. The policy provided that a failure to give notice within a specified time 
should not invalidate a claim if it were shown “not to have been reasonably pos- 
sible.” This provision does not demand obedience to a requirement which is 
unreasonably or unduly exacting; and it is satisfied by the giving of a notice 
within a reasonable time under all the circumstances. 

3. The decedent met with an injury on October 18, 1931. Death occurred on 
October 20, 1931. The estate was the beneficiary of the policy. The record is 
indefinite as to who the decedent's relatives were or whether any of them lived 
in this country. The plaintiff, not a relative, was-appointed special administra- 
tnx on November 6, 1931. Notice of death was given on November 10, 1931. 
The finding of the jury that “immediate notice” was given and that notice was 
given “as soon as was reasonably possible” is sustained. 


4. The burden of proving that death was occasioned by external, violent, 
and accidental means and was within the terms and conditions of the policy was 
upon the plaintiff. There was no evidence as to how the accident happened, or 
whether the decedent's auto was wrecked, within one of the conditions of the 
policy, nor other evidence relative to the circumstances of the accident. The 
evidence did not make a case for recovery for death by external, violent, and 
«ecidental means within the terms and conditions of the policy. 


5. The general rule is that issues that have been satisfactorily determined 


upon a fair trial need not be retried when a new trial is granted if in holding 
their determination final no prejudice results. The issues as to the giving of a 
notice of death within the times fixed by the policy were tried fairly and were 
satisiactorily determined. No prejudice will result in holding their determin- 
ation final. The finding of the jury that timely notice was given stands as final. 
The new trial will be upon the issues as to liability upon the policy with the 
question of the giving of notice eliminated. 
Appeal from District Court, Hennepin County; Mathias Baldwin, Judge. 
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Action by Tyne Sleeter, special administratrix of the estate of Matt Laitinen, 
deceased, against the Progressive Assurance Company. From an order denying 






































its motion for a new trial, defendant appeals. . 
Order reversed, and cause remanded, with directions. d 
Nicholas Doll, of Robbinsdale, for appellant. 4 
Louis Sachs, of Minneapolis, and M. H. Greenberg, of Eveleth (Edw. Edel- 

inan, of Minneapolis, of counsel), for respondent. = 

Dibell, Justice. 

Action by the plaintiff as special administratrix of the estate of Matt Lait- A 
inen to recover on a policy of accident insurance issued by the defendant upon = 
his life and payable to his estate. There was a verdict for the plaintiff for ; 
$1,500. The defendant appeals from an order denying its motion for a new trial. i! 

[1] 1. The policy provided as to notice: 

“Written notice of injury on which claim may be based must be given to i 
the company within twenty days after the date of the accident causing such in- ‘ 
jury. In event of accidental death immediate notice thereof must be given to I, 
the company. : 

“* * * Failure to give notice within the time provided in this policy shall Il 
not invalidate any claim if it shall be shown not to have been reasonably pos- ve 
sible to give such notice and that notice was given as soon as was reasonably 
possible.” n 

The requirement that “immediate notice” be given suggests promptness and si 
diligence and negatives unnecessary delay. It does not require the doing of ? 
unreasonable things. A sound, common sense construction is to be given. 

There is @ compliance if notice is given within a reasonable time taking into d: 

consideration all the circumstances of the particular case. The authorities are tt 

so. Frommelt vy. Travelers’ Ins. Co., 150 Minn. 66, 184 N. W. 565; Cady v. oO 

Fidelity & Casualty Co., 134 Wis. 322, 113 N. W. 967, 17 L. R. A. (N. S.) 260; Mandell > 

v. Fidelity & Casualty Co. 170 Mass. 173 49 N. E. 110, 64 Am. St. Rep 291; i) 

Curran vy. National Life Ins. Co., 251 Pa. 420, 96 A. 1041; Feder v. Midland th 

Casualty Co., 316 Ill. 552, 147 N. E. 468; — v. Int. Travelers’ Ass’n 

(Tex. Civ. App.) 260 S. W. 938; Aetna Life ins. Co. Bethel, 140 Ky. 609, 131 in 

S. W. 523; Hughes v. Central Acc. Ins. Co., 222: Pa. 462, 71 A. 923; Etna Life o 

ns. Co. v. Fitzgerald, 165 Ind. 317, 75 N. E. 262, 1 L. R. A. (N. S.) 422, 112 Am. 01 

St. Rep. 232, 6 Ann. Cas. 551; 2 May, Ins. (4th Ed.) § 462; 2 Bacon, Life & Acc. 

ls. (4th Ed.) § 570; 5 Joyce, Ins. (2d. Ed.) § 3292; 7 Cooley’s Brief Ins. (2d Ed.) tl 

$914; Fuller Acc. & Employers’ Liability Ins. 372; Richards, Ins. (4th Ed.) § - 

397: 7 Couch, Cyc. Ins. Law, § 1538f; Decennial Digests, Insurance, § 539 (3); ‘ 

1C. J. p. 474, § 185. ki 

This is the rule applied in classes of eee other than accident. Hags- 
trom v. Am. Fid. Co., 137 Minn. 391, 163 N. W. 670; Brackett & Co. v. General 
Acc., F. & L. Assur. Co., 140 Minn. 271, 167 N. W. 798, and cases cited; Farmers’ it 
& Merchants’ State Bank vy. Fidelity & Deposit Co., 163 Minn. 333, 204 N. W. 33 tl 
and cases cited. al 

[2] 2. Nor does the phrase “reasonably possible,” found in the portion of . 
the policy ‘quoted, assuming for the moment that the 20-day provision applies 
to accidental death, demand the doing of something impossible or obedience to te 
a command unduly exacting. It does no more than require the giving of notice h 
within a time which is reasonable under all the facts and circumstances. This c 
is the construction given it. Jones v. Fidelity & Casualty Co., 166 Minn. 100, s 
207 N. W. 179; Powers v. Fidelity & Casualty Co., 144 Minn. 282, 175 N. W. 111; d 
Maryland Casualty Co. v. Ohle, 120 Md. 371, 87 A. 763; Pacific Mutual Life Ins. d 
Co. vy. Smith, 166 Ark. 403, 266 S. W. 279; Great American Co-operative Fire 
Ass'n v. Jenkins, 11 Ga. App. 784, 76 S. E. 159; re v. Hartford A. & I. Co . 
208 Ill. App. 506; Provident Life Ins. & Inv. Co. v. Baum, 29 Ind. 236; Provi- 
dence Life Ins. & Inv. Co. v. Martin, 32 Md. 310, 315; Emerson vy. Old Line Life a 
Ins. Co., 190 Wis. 169, 208 N. W. 793; Higgins v. Midland Cas. Co., 281 Ill. 431, ii 
118 N. E. 11; Tromblee v. North Am. Acc. Ins. Co., 173 App. Div. 174, 158 N. Y 4 
S. 1014; Metropolitan Cas. Ins. Co. v. Johnston (C. C. A.) 247 F. 65, 7 A. L. R. A 


175; Verelst’s Adm'x v. seen Union Ins. Co., [1925] 2 K. B. 137, 4 B. R. C. 
i019; 7 Couch, Cyc. Ins. Law, § iad 2 May, Ins. (4th Ed.) § 462; 5 Joyce, 
lns. (2d Ed.) $ 3289; 14 R Cul. ip. Bebe 8- S82. 
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[3] 3. The decedent sustained an accident on October 18, 1931. He died on 
October 20, 1931. He was unmarried. Whether he left relatives in this country 
does not appear. There 1s a suggestion that all his heirs were in the old coun- 
try. He left an uncle$ but whether he lived here or in the old country is not 
clear. This uncle was the stepfather of the administratrix. Whether he was 
one who would take as an heir is not shown. 

The plaintiff learned of the accident to the insured soon after it occurred. 
After his death she went to the sheriff's office, where his papers were. She 
was not allowed to take them, but saw the policy in suit and another in a Finnish 
‘rganization of Ely. She employed an attorney. He applied for her appoint- 
ment as special administratrix, and letters of administration dated November 6, 
1931, were received on November 9, 1931. Written notice of the decedent’s death 
was sent to the defendant on November 10, 1931, and it was received on November 
11, 1931. It is a relevant consideration that not until the appointment of the admin- 
istratrix was there a person authorized to give notice. Woodlock v. Aitna Life 
Ins. Co. (Mo. Sup.) 225 S. W. 994. Compare Globe Acc. Ins. Co. v. Gerisch, 163 
Ill. 625, 45 N. E. 563, 54 Am. St. Rep. 486. What the plaintiff did before was a 
volunteer. She was not interested m the estate. 


Upon the facts shown the jury was justified in finding that “immediate 
notice” was given and that notice was given “as soon as was reasonably pos- 
sible” within the meaning of the policy. A different finding would be sur- 
prising. 

[4] 4. The policy provided indemnity “against death or disability resulting 
directly and independently of all other causes from bodily injury sustained 
through external, violent, and accident means * * *” subject to this condition 
or limitation: “If the insured shall, * * * by the wrecking * * * of any * * * 
private motor-driven car, while on a public highway in which insured is riding 
or driving, or, by being accidentally thrown from such * * * car, suffer any of 
the specific losses set forth. * * *” 

The complaint alleges that on October 18, 1931, the insured “sustained 
injuries while driving in a motor vehicle on a public highway by the wrecking 
of said automobile and injuring himself severely, by reason of which he died 
on October 20, 1931.” 

The answer contained a general denial. In addition, it specifically traversed 
the allegations of the complaint quoted; and as a defense it alleged: “That 
whatever injuries the said Matt Laitinen sustained at the said time that said 
ies nor any part thereof were caused by accidental means but were sustained 
eason of the voluntary act of the said Matt Laitinen in that he drove and 
ated the said automobile while he was intoxicated and under the influence 

intoxicating liquor to the extent where he was unable by reason of said 
intoxication to control and operate the said automobile in a safe manner and 
hat the said injuries were sustained solely by reason of his voluntary, careless 
and negligent acts in the operating and driving of said automobile while in said 
ntoxicated condition.” 


For a further defense the defendant alleged that when the insured “sus- 
tained the injuries herein he was engaged in violating the law of the state of 
Minnesota in driving his motor vehicle upon a highway while in an intoxicated 
condition and that in consequence of the violation of the law as heretofore 
tated the said injuries were sustained and that the said injuries were the 
ct result of the unlawful act of the said Matt Laitinen in so operating and 
ne his said motor vehicle in an intoxicated condition.” 

The defendant made an offer of proof of substantially the facts alleged 
relative to intoxication. The offer was rejected. 

The burden of proving that the death of the insured was within the terms 
and conditions of the policy was upon the plaintiff. Milliren y. Federal Life 
Ins. Co., 185 Minn. 614, 242 N. W. 290; Huestis v. 2Etna Life Ins. Co., 131 Minn 
461, 155 N. W. 643; Farrar v. Locomotive Engineers’ Mutual Life &- Acc. Ins. 
Ass'n, 143 Minn. 468, 173 N. W. 705; Silva v. Fidelity & Casualty Co., 252 Mass. 
328, 147 N. E. 858; Wilkinson v. AStna Life Ins. Co., 240 Ill. 205, 88 N. E. 550, 
2 L. R. A. (N. S.) 1256, 130 Am. St. Rep. 269; Order of United Com- 
mercial Travelers vy. Nicholson (C. C. A.) 9 F. (2d) 7; 5 Joyce, Ins. (2d Ed.) 
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§ 3791; 8 Couch, Cyc. Ins. Law, § 2239;.6 Cooley’s Briefs Ins. (2d Ed.) 5283: 
1 C. J. p. 496, § 284. 

The evidence offered by the plaintiff was directed to the giving of notice, 
None of it referred to the facts attending the accident. The question submitted 
to the jury was whether notice was given as required by the policy. If it was, 
there was to be a verdict for the plaintiff; if not, for the defendant. The plain- 
tiff testified. She had no knowledge of an accident to the insured. She read of 
one in a Virginia paper. No one else testified about the accident. There was no 
evidence that the insured was riding or driving in or thrown from an automobile. 
There was no evidence that his auto was wrecked. There was no evidence by 
any one who knew of an automobile on a public highway. There was no evi- 
dence of an injury to the insured within the terms of the policy. It may be 
inferred from the briefs and from the pleadings that there was an accident of 
some kind. In alleging a defense, which it deemed affirmative, the defendant re- 
ferred to an accident to the insured. And it was stipulated at the trial that the 
isured “died on October 20, 1931, from the accident which occurred on October 
18, 1931.” If we could say that the case was tried upon the theory that insured 
sustained an injury while driving his auto on a public highway by accidental 
means, by the wrecking of his auto or by being thrown from it, within the word- 
ing of the policy, we might apply the law and determine whether accidental 
means resulted in the insured’s death directly and independently of all other 
causes, and whether there was error in rejecting defendant’s offer of proof 
There is no judicial justification for dispensing with proof. The circumstances 
of the accident must be told before we can apply the law and adjudicate the 
claims of the parties. There must be a new trial. 

In view of a new trial, it is not improper to say that the policy says nothing 
as to the effect of intoxication. Often policies do. See Thompson v. Bankers 
Mut. Cas. Ins. Co., 128 Minn. 474, 151 N. W. 180, Ann. Cas. 1916A, 277; Flan- 
nagan v. Provident L. & A. Ins. Co. (C. C. A.) 22 F. (2d) 136; Robinson v 
Hawkeye Commercial Men’s Ass’n, 186 Iowa, 759, 171 N. W. 118; Fuller Acc. & 
Emp. Liability Ins. 141; 6 Cooley’s Briefs Ins. (2d Ed.) 5356; 4 Joyce, Ins. (2d 
Ed.) § 2612; Vance, Ins. (2d Ed.) 904. We do not understand that the defend- 
ant claims that intoxication is of itself a defense. Its claim is that an accident 
was not the proximate cause of the death of the decedent under the policy re- 
quiring death to result from accidental means directly and independently of all 
other causes; that is, that the insured’s intoxication was the proximate or at least 
a proximately co-operating cause of his death. 

Nor does the policy provide as do many that an accident in the course of 
violation of law precludes a recovery. See 1 Mason, Minn. St. 1927, § 2720-2: 
Gillis v. Duluth Cas. Ass’n, 133 Minn. 238, 158 N. W. 252: Zurich Gen. Acc. & 
L. Ins. Co. v. Flickinger (C. C. A.) 33 F.(2d) 853, 68 A. L. R. 161: Whyte v 
Union Mut. Cas. Co., 209 Iowa, 917, 227 N. W. 518; 6 Cooley’s Briefs Ins. (2d 
Ed.) 5201; Vance, Ins. (2d Ed.) 812; Decennial Digests, Insurance, Key 462 
The claim of the defendant in this connection, if we understand it, is that driving 
while in an intoxicated condition is in violation of the law. ; 

Nor does the policy make diligence a requisite of recovery; nor the fact of 4 
voluntary exposure of the insured to danger, nor the presence of contributory 
negligence, a defense. See Wilson v. Northwestern Mut. Acc. Ass'n, 53 Minn 
470, 55 N. W. 626; Travelers’ Ins. Co. v. Randolph (C. C. A.) 78 F. 754; Rich- 
ards v. Standard Acc. Ins. Co., 58 Utah, 622, 200 P. 1017, 17 A. L. R. 1183: 
Providence Life Ins. & Iny. Co. vy. Martin, 32 Md. 310; Zurich Gen. Ace. & I. 
Ins. Co. v. Flickinger (C. C. A.) 33 F.(2d) 853, 68 A. L. R. 161; Vance, Ins 
(2d Ed.) 894: 6 Cooley’s Briefs Ins. (2d Ed.) 5376-5380; 5 Joyce, Ins. (2d Ed.) 
§ 2846; Decennial Digests, Insurance, Key 461(1). ; 

We mention these matters in view of a new trial without suggesting wiiat 
their force is. ; : : 

[5, 6] 5. The finding of the jury that timely notice of the decedent's death 
was given is satisfactory. A different conclusion should not have been reached by 
the jury. The trial was fair. The practice of excluding from a new trial issues 
which have been determined satisfactorily upon a fair trial, when such exclusion 
will not result in prejudice, finds approval in our cases. Hagstrom v. McDougall, 
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131 Minn. 389, 155 N. W. 391; Ertsgaard v. Bowen, 183 Minn. 339, 237 N. W. 1; 
Stolp v. Reiter (Minn.) 251 N. W. 903; 5 Dunnell, Minn. Dig. (2d Ed. & Supp.) 
$ 709. The issues upon the fact of notice, discussed in the first three paragraphs 
will not be retried. The fact of the giving of notice in proper time stands as a 
fact settled. The new trial ordered will be upon the issues exclusive of the issues 
as to the giving of notice. 

Devaney, C. J., absent in attendance upon Board of Pardons, took no part. 

Per Curiam. 

For the reasons given in the foregoing opinion, prepared by the late Justice 


Dibell, and in harmony with the views of the court, the order appealed from is 
reversed 


JENSVOLD v. PROVIDENT LIFE & ACCIDENT INS. CO. No. 29766. 
Supreme Court of Minnesota. March 2, 1934. 
253 Northwestern Reporter 535. 
INSURANCE 

Evidence that wrench used in tightening plug to automobile oil pan slipped 
and struck insured’s eye sustained finding that insured received injury while 
“adjusting” automobile within limited accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 
Evidence sustained finding that insured suffered irrecoverable loss of sight of 
e eye within limited accident policy within 30 days after accident. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
3. INSURANCE. 

Notice of injury given to insurer within 20 days after insured knew that he had 
lost or would lose sight of eye held sufficient compliance with limited accident 
policy requiring notice within 20 days after accident. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Syllabus by the Court. 

The evidence sufficiently supported the findings that, under the terms of a 
limited accident policy, plaintiff received an injury while “adjusting” an auto- 
mobile; that he suffered, within thirty days after the accident, irrecoverable “loss 
of entire sight of one eye.” Notice of the injury given defendant within twenty 
jays after plaintiff knew that he had lost or would lose the sight of his eye was 
i sufficient compliance with the policy provision requiring notice within twenty 
davs after the date of the accident. 

Appeal from District Court, Renville County; Harold Baker, Judge. 

Action by Carl L. Jensvold against the Provident Life & Accident Insurance 
Company. From an order denying its motion in the alternative for judgment not- 
withstanding the verdict or for a new trial, defendant appeals. 

Affirmed. 

\. V. Rieke, Bonita F. Rieke, and Maurice H. Rieke, all of Minneapolis, and 
Lee & Lee, of Granite Falls, for appellant. 

Daly & Barnard, of Renville, for respondent. 

Hi.ton, Justice. 


Action on a limited accident insurance policy to recover damages for the loss 
of the sight of an eye. The defendant appeals from an order denying its motion 
in the alternative for judgment notwithstanding the verdict or for a new trial. 

The policy was written by the Southern Surety Company and later assigned 
to and assumed by the defendant here. Among other things, it insured plaintiff 
against “the effects resulting exclusively of all other causes from bodily injury 
sustained by the insured during the life of this policy solely through external, 
violent and accidental means, and which bodily injury is sustained by the insured 
while driving, riding in or on, demonstrating, adjusting, or cranking an auto- 
mobile, or in consequence of being struck, run down, run over by an automobile, 
or caused by the burning or explosion of an automobile, said bodily injury so 
sustained being hereinafter referred to as ‘such injury.’ * * *” 

The policy further provided, under the heading of “Specific Losses” as fol- 
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lows: “Loss of entire sight of one eye: (h) The Company will pay fifteen hundred 
dollars ($1500.00), in lieu of all other indemnity, if ‘such injury’ within thirty 
days from the date of the accident shall result in the irrecoverable loss ; 
sight of one eye.” 

Also: “Written notice of injury on which claim may be based must be given 
to the company within twenty days after the date of the accident causing such 
hytey. * = “3” 

The complaint alleged that on May 7, 1932, plaintiff, while adjusting his auto- 
mobile, and solely by reason thereof and through and by external violence and 
accidental means, suffered and sustained an accident and injury to his left eye, 
and as a result thereof he had irrecoverably lost the sight of said eye; that plain- 
tiff had in all respects complied with the conditions named in the policy. The 
answer denied that plaintiff had sustained an accident or received any injury to 
his eye. It also declared that, if plaintiff did suffer an accident as claimed, the 
same did not come within the provisions of the policy, that plaintiff’s alleged 
injury was a bodily infirmity which existed prior to the time the policy was 
issued, and that plaintiff had not given notice of the accident within twenty days 
thereafter. 


The case was tried to a jury. When plaintiff rested, defendant moved for a 


directed verdict, which was denied. At the close of all the evidence, each party 
moved for a directed verdict; both motions were denied. The court submitted 
only one question of fact to the jury, viz.: “Did the plaintiff, while adjusting a 
nut on his automobile, receive an injury to his eve, by the slipping of the wrench, 
which injury resulted in the loss of the entire and irrecoverable sight of his left 
eve, within thirty days from the date of the injury?” 

The jury answered this question in the affirmative. The court stated to the 


of the 


jury that the only question of fact for its determination was embodied in the 
above-quoted question, and that the other issues were questions of law and would 
be determined by the court. The record discloses that the court then asked coun- 
sel, “Does that cover the question of fact?” “The attorneys: I think so.” The 
court made findings of fact, in the preamble of which it is stated: 

“At the close of the evidence both parties moved for a directed verdict, the 
court then announced that in its opinion there was one question only to submit 
the jury, to-wit: (the question hereinbefore quoted). 


“That the court without objection from either party proceeded to instruct the 
jury and submit to them the hereinbefore set forth interrogation, that the jury 
deliberated on the questiori and answered the question ‘Yes:’ that at the close of 
the trial and upon the retiring of the jury no objection was made by either 
party to the procedure hereinbefore set forth, nor at the bringing in of the ver- 
dict was any objection made by either party.” 

The court then found, in effect, the same facts as contained in the question 
submitted to the jury, and, in addition, among other things, found that, on May 
7, 1932, plaintiff, while making an adjustment on his automobile, suffered an acci- 
dental injury to the cornea of his left eye; that the injury was not of such grav- 
ity as to cause him any alarm: that plaintiff thereafter gave the injury persona! 
attention hy bathing, but continued with his work as a salesman; “that about ten 
days after the accident hereinbefore mentioned the injury to said left eye healed 
causing scar tissue to form, which resulted in the irrecoverable loss of the sight 
of plaintiff's left eye’; that on June 3, 1932, plaintiff notified defendant of the 
loss on a form furnished to him by an agent of defendant, and that said notice 
set out the facts surrounding the injury and its result. 


As conclusions of law, the court found that plaintiff was entitled to judgment 
against defendant for $1,500, with interest, together with costs and dishursements, 
and ordered judgment therefor. 


Appellant assigns as error the court's denial of its motions for a directed 
verdict; the court’s submission to the jury of only the one question, hereinbefore 
quoted; and that it erred in making findings of fact and conclusions of law. The 
claim is that appellant was entitled to have all the questions of fact determined 
hy the jury. That right, however, may be waived. On the record we must hold 


that such right was waived. The appeal to this court was perfected August 24, 
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1933; the court’s certificate settling the case was made September 13, 1933. The 
case so settled included the findings of fact and conclusions of law. By means of 
three afidavits (one by each of the three attorneys who appeared for defendant) 
dated, respectively, September 15, 1933. October 13, 1933, and October 16, 1933, an 
attempt is here made to show that the transcript of the proceedings as settled do 
not correctly disclose what actually occurred, in so far as the hereinbefore first 
quoted statement of the court and the consent thereto by the attorneys is con- 
cerned. The settled case is all that we have before us. Its correctness cannot be 
here questioned in the manner attempted. We are bound by it. Olesen v. Noren, 
161 Minn. 113, 201 N. W. 296; Feely v. Kane, 178 Minn. 141, 226 N. W. 404. 

\Ve will therefore consider whether the findings and verdict were sufficiently 
supported by the evidence. 


Plaintiff was a traveling salesman for the Kunz Oil Company. He testified that 
on May 7, 1932, after his arrival home at Granite Falls, he jacked up his car and 
did some work in fastening a spring on its brake which had become loose. He 
then noticed that the plug to the oil pan was moist. Thinking that oil was leak- 
ing out of the crank case, he took a wrench, and, as he was endeavoring to 
tighten the plug, the wrench slipped and struck his left eye. He immediately got 
ut from under the car, let down the front end thereof, and went into the house 
and bathed his eye with cold water; the eye was somewhat inflamed and painful. 
The next day he consulted a doctor and received treatment; the eve was then 
badly inflamed. For several days he made business trips in the surrounding coun- 
trv for his employer: the eye was apparently getting worse. It had been all right 
prior to the accident. ‘ 

Dr. Passer, an expert witness for plaintiff, who examined him at the time of 
the trial, stated that he found a white spot on the cornea of plaintiff’s left eye; 
that plaintiff had no vision in that eye, except that he could distinguish between 
light and dark by looking to the side; that “he could have some light perception, 
but he couldn’t see objects in the way we ordinarily speak of seeing objects.” 
He stated that as a result of an accident such as plaintiff had it “might take two 
weeks or more” for scar tissue to form so as to cause loss of sight such as he 
had determined plaintiff had sustained. Plaintiff's testimony was to the same effect. 
He testified that a week or ten days after the accident, the doctor who had treated 
his eve a number of times noticed a white spot forming over the pupil of the 
eye, that the doctor called his attention thereto, and that plaintiff himself then 
saw it. He stated, “If I dilate the pupil I can see a little to the side, but straight 
ahead I can’t see a thing:” that as a result of the accident he “went blind on it.” 
\nother witness testified that he saw plaintiff in the evening of the day of the 
accident, that the eye was then inflamed, and that some time later he noticed 
that a white spot had formed thereon. No medical testimony was given on behalf 
of defendant. Plaintiff's former wife and another person (the only witnesses 
alled by defendant) testified that there was a white spot on the left eye before 
the accident. 

[1, 2] Without going into further detail, we conclude that on all fact issues 
nvolved plaintiff sustained the burden upon him. Within a reasonable interpreta- 
tion of the terms of the policy, plaintiff had suffered, within thirty days, after 
the accident, irrecoverable “loss of entire sight of one eye.” The circumstance 
that he could distinguish between light and darkness does not permit a contrary 
conclusion. Watkins v. United States Casualty Co., 141 Tenn. 583, 214 S. W. 78; 
18 A. L. R. 1346: Murray v. Aftna Life Ins. Co. (D. C.) 243 F. 285; Tracey v 
Standard Acc. Ins. Co., 119 Me. 131, 109 A. 490, 9 A. L. R. 521. In Burset v. 
New York Life Ins. Co., 175 Minn. 210, 220 N. W. 561, the insurance policy there 
sued upon provided that the total and permanent loss of the use of both hands 
should be considered tctal and permanent disability. The court stated (syllabus) : 
“Loss of use of hands is ‘total’ within meaning of policy, when no practical use 
can be made of them in doing the things ordinarily done with hands.” 

[3] It was a sufficient compliance with the notice provision of the policy for 
plaintiff to give notice within twenty days from the time that he knew that he had 
lost or would lose the sight of his eye. Within a proper construction of the terms 
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the policy plaintiff gave seasonable notice of his injury to the company. Not 
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until about ten days after the accident did he or his physician realize thé extent 
of the injury, or that defendant was liable under its policy. At that’ time the 
twenty-day notice period began. Grant v. North American Cas. Co., 88 Minn.-397, 
93 N. W. 312: Sheafor v. Standard Acc. Ins. Co., 170 Wis. 307, 174 N. ‘Wi 916: 
Watkins v. United States Cas. Co., supra; People’s Mutual Acc. Ass’n v. Smith, 
126 Pa. 317, 17 A. 605, 12 Am. St. Rep. 870; Midland Glass & Paint Co. v. Ocean 
Acc. & Guarantee Corp., 102 Neb. 349, 167 N. W. 211, L. R. A. 1918D, 442: 
Woodmen Acc. Ass’n v. Pratt, 62 Neb. 673, 87 N. W. 546, 55 L. R. A. 296, 89 
Am. St. Rep. 777. Generally, as to notice, see Sleeter v. Progressive Assurance 
Co. (Minn.) 253 N. W. 531, opinion filed March 2, 1934, and cases cited. 

We have no difficulty in concluding that plaintiff at the time of the accident 
was “adjusting” his automobile. 
Affirmed. 


PALMER et al. v. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. No. 29594. 
Supreme Court of Minnesota. March 16, 1934. 
253 Northwestern Reporter 543. 
4. INSURANCE 


Where original insurance contract obtained from fraternal association did not 
cover death by inhaling of gas or asphyxiation, amendment of association’s con- 
stitution so as to expressly exclude liability for carbon monoxide poisoning held 
reasonable and binding on prior members. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

Syllabus by the Court. 

1. The trial court’s determination of the qualification of an expert witness 
should stand, unless it clearly appears that the knowledge and experience of the 
witness is no aid to the triers of fact, nor should an erroneous determination be 
ground of new trial unless prejudice resulted to the losing party. In the instant 
case sufficient qualification was shown, and no harm came to the losing side by 
the admission of the witness’ opinion. 

2. There was no error in overruling the objections to certain hypothetical 
questions put to a medical expert who testified by deposition. 

3. The court rightly refused to instruct the jury that the insurance contract 
did not exclude from its benefits if death was caused by carbon monoxide. 

4. There was no error in refusing certain requested instructions which were 
either confusing, or inapplicable under the evidence, or misleading. 

Appeal from District Court, Freeborn County; Norman E. Peterson, Judge. 

Action by Cora E. Palmer and others against the Order of United Com- 
mercial Travelers of America. From an order denying their motion for a new 
trial, plaintiffs appeal. 

Affirmed. 

Meighen, Knudson & Sturtz, of Albert Lea, and Raymond N. Klass, of Cedar 
Rapids, Iowa, for appellants. 

H. L. & J. W. Schmitt and Charlotte Farrish, all of Mankato, and Alfred T 
Vollum and Elmer R. Peterson, both of Albert Lea (E. W. Dillon, of Columbus, 
Ohio, of counsel), for respondent. 

Hout, Justice. 


Plaintiffs appeal from the order denying their motion for a new trial. 


A sufficient statement of the case is made in a former appeal, reported in 187 
Minn. 272, 245 N. W. 146, where the judment was reversed and a new trial 
granted. The new trial resulted in a verdict for defendant. The action is to 
recover on an accident insurance contract issued to Arthur E. Palmer, payable to 
plaintiff Cora E. Palmer, his wife. The insured was found dead in his garage 
on October 24, 1930; the engine of his car on which he had been working was 
running. One of the defenses alleged was that the insured died from monoxide 
poisoning, not covered by the contract. 

The errors assigned are: (a) Permitting the coroner to give an opinion as 
to the cause of death; (b) allowing defendant to ask its experts improper 
hypothetical questions: (c) erroneously construing the contract not to cover 
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accidental death from carbon monoxide; (d) refusal to give certain requested 
instructions. One ground for a new trial was insufficiency of the evidence to 
sustain the verdict, but no assignment of error covers that ground on the appeal, 
and obviously no such ground could be urged with any hope of success. 


[1-3] The assignment of error deemed most serious is permitting the coroner 
give his opinion as to the cause of death. What caused the death of the 
d was for the jury. It the jury could be aided in determining that issue 
by the testimony and opinion of experts, such testimony was admissible. <A 
pliysician is generally conceded to be a qualified expert witness as to the cause 
; death, even though without experience. Jones on Evidence, § 1314, suggests 
guide, formulated in Olgiati v. New England Box Co., 80 N. H. 399, 117 A. 
35, 738: “The test to determine whether a witness is qualified as an expert is to 
inquire whether his knowledge of the matter in relation to which his opinion is 
asked is such that it will probably aid the trier of the question to determine the 
ruth.” Section 1315 deals with the different modes of acquiring such knowledge 
from experience, from study, and from both. It is for the trial court to 
determine whether a witness qualifies as an expert. Section 3335, Dunnell Dig. 
Wigmore in his work on Evidence sums up his conclusions on the qualifications 
f expert witnesses in section 561 by this suggestion of what the rule for the 
it ght to be, viz.: “The experimental qualifications of a particular witness 
nvariably determined by the trial judge, and will not be reviewed on appeal.” 
t is not necessary to now adopt the rule suggested by the eminent author. The 
itness here was not a doctor. He was the coroner and an undertaker. To 
1 on the business of undertaker he had taken the regular three months’ 
-cribed course at the University of Minnesota, and sixty hours of that course 
devoted to the study of death causes. His instructor had been a physician 
i the regular staff of the University and from whom he had received instruction 
lative to symptoms of carbon monoxide deaths. The witness had pursued the 
business of undertaker since he received his diploma in 1922, the last four years 
for himself. As such he had taken care of and prepared for burial some 600 
bodies, among them being cases of skull fractures and one, Vic. Turbert, whose 
eath was caused by carbon monoxide, according to the testimony of one of 
intiffs’ experts. As coroner he examined minutely the bodies of those who 
id died a sudden or violent death. Mrs. Palmer had caused him to be called 
are for Palmer's body before the doctor was called. The witness testified 
to the observations he made of the body and surrounding conditions. He 
irried it to his place of business, undressed it, examined it closely, and embalmed 
t within two hours. In so doing he paid particular attention to the color of the 
surface tissue, to the color of the blood, and noticed that it did not coagulate. 
It seems to us the witness qualified so as to be able to aid the jury as to the 
pause of death. But, even if he be held not qualified, the allowing him to give 
lis opinion that Palmer's death was caused by carbon monoxide did not harm 
laintiffs. It clearly appears that his opinion was based upon the color of the 
tissue of the corpse. All the medical experts agree that the pinkish or 
rry red color of such tissue is indicative of death by carbon monoxide. True, 
they also claim that the same color appears where death is from rare cases of 
pneumonia or from nitrates taken internally. But these causes were eliminated 
by the testimony of plaintiffs that Palmer was in perfect health when he went to 
the garage a short time before he was there found dead. There was no sugges- 
tion of suicide by nitrates, and the court charged that there was no evidence of 
suicide. So if the pinkish color testified to by the coroner was present similar to 
that present in the body of Vic. Turbert, all the medical experts agree that 
death from carbon monoxide was indicated and the opinion given by the witness 
idaed nothing to the force of the evidence. 


The cases chiefly relied on for a reversal because of the admission of the 
coroner’s opinion are Anderson y. State, 19 Ala. App. 606, 99 So. 778, where 
ill the medical experts testified that the person whom the defendant was charged 
with murdering died from natural causes, and the jury predicated the verdict of 
guilty solely on the opinion of the undertaker that the person was murdered. 
The decision does not disclose any attempted qualification of the witnesses as an 
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expert either from study or experience, or even of any knowledge gained from 
examination of the body or otherwise. The case is not helpful here. The 
may he said of New York Life Ins. Co. v. Rogers, 156 Md. 88, 143 A. 651, 653, 
where the court refused to receive the opinion of the undertaker as to the 
probable length of time the body of the insured had been in the water of the 
harbor. If anything, this statement of the court inferentially justified the ruling 
in the instant case: “There was no proof as to his qualifications to express an 
admissible opinion upon the subject of the inquiry. His experience in the under- 
taking business, and his membership in the state board of undertakers, may not 
have involved any observation of the effects of water, under various conditions, 
upon the bodies of drowned persons, as indicating the approximate time 
death.” A like case is Reeves v. State, 95 Tex. Cr. R. 28, 252 S. W. 781, where 
an undertaker not having shown himself an expert upon the subject was improp- 
erly permitted to give the opinion that the deceased after being shot several 
times would have strength enough to walk a certain distance; the court, however, 
held the error not prejudicial. Other cases cited appear to us not in point 

\Ve see nothing wrong in the hypothetical question asked Dr. Hayhurst which 
requires a new trial. His testimony was by deposition. It is, perhaps, not possible 
to frame such questions in the best form prior to trial. This doctor appeared an 
outstanding expert in respect to gas poisoning, and by a very complete cross- 
examination plaintiffs brought out all possible facts and assumptions which from 
their standpoint could challenge the opinions given by Dr. Hayhurst. 

[4] The defendant is a fraternal beneficiary order or association of Ohio, 
licensed to do business in this state. Arthur E. Palmer, in 1919, became a 
member and received a certificate insuring him “against death as the result of 
external, violent and accidental means, independently and exclusively of all other 
causes in the sum of $6,300.” The certificate, as well as the constitution and 
by-laws of the order, constituting the insurance contract, contain almost two pages 
specifying certain causes of death not covered by the contract. Among those not 
covered are suicide, the intentional taking of drugs, “inhaling of gas or 
asphyxiation (voluntarily or involuntarily, conscious or unconscious). The 
quoted exception was in the constitution at the time Palmer became a member 
At the time of Palmer’s death the constitution had been amended so as to read, 
“inhaling of manufactured or natural gas, carbon monoxide poisoning, hydrogen 
or any other form of gas causing asphyxiations (voluntary or involuntary, 
conscious or unconscious).” The court refused to instruct the jury that the 
insurance contract did not exclude from benefits, if death was caused by carbon 
monoxide. This is assigned as error. The court did charge the jury that, if 
carbon monoxide gas caused Palmer to fall, plaintiffs could not recover; but “if 
independent of gas poisoning decedent slipped as claimed, struck his head, became 
unconscious and died, even though while so unconscious he inhaled poisonous 
gas, the proximate cause of death was his accidental injury, and is covered by 
the policy entitling plaintiffs to recover.” The argument is that insurance contracts 
should be construed rather strictly against the insurer, and ambiguities therein 
be resolved in favor of the beneficiary; that in this instance defendant itself 
recognized the ambiguity in the part quoted from the certificate and did make 
a change in the constitution: but that such change is unreasonable and not 
binding on members who became such prior thereto. The membership certificate 
contains this provision: “This certificate, the Constitution, By-Laws and Articles 
of Incorporation of said Order, together with the application for insurance signed 
by the Insured Member, shall constitute the contract between said Order and said 
Insured Member and shall govern the payment of benefits and any changes, 
additions or amendments to said Constitution, By-Laws or Articles of Incorpora- 
tion, hereafter duly made, shall bind said Order and said Insured Member and 
his beneficiary or beneficiaries, and shall govern and contro! _ the 
contract in all respects.” In view of such decisions as Modern Woodmen \v 
Mixer, 267 U. S. 544, 45 S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 1384: Supreme 
Council of Royal Arcanum vy. Green, 237 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 


same 


of 


1089, L. R. A. 1916A, 771, the binding effect of the change in the constitution 
of defendant must be recognized, and our own decisions, prior to the final 
opinion in Mooney v. Brotherhood of Railroad Trainmen, 162 Minn. 127, 202 





Chipley v. National Life & Accident Ins. Co. 


\. W. 341, 204 N. W. 957, modified. The change here made in the constitution 
cannot be held unreasonable. Carbon monoxide from motor vehicles has of late 
vears become a common mode of committing suicide. At most it specifies certain 
‘gases embraced in the general term of gas causing asphyxiation. The trial court 
correctly held that the insurance contract did not insure against death from 
carbon monoxide. 

[5] Error is assigned on the refusal to give each of three requested instruc- 
tions. By the first one, the word “violent” as used in the coverage clause was 
defined. The court deemed the definition confusing. The word is simple and is 
well understood by any one fit to serve as a juror. The evidence was not such 
as to call for the application of degrees of violence. The next refused instruc- 
tion told the jurors that plaintiffs “are not required to adopt or prove any special 
theory as to the exact nature of such means that caused said death, and are en- 
titled to recover if you find that said death was caused by any external, violent 
and accidental means covered by such insurance.” Plaintiffs did attempt to prove 
that Palmer’s death was caused by a fall and defendant that his death was caused 
by inhaling carbon monoxide. There is not a particle of evidence of death by 
inv other cause than one of the two mentioned, so there was no basis for the 
instruction. The last refused instruction was for the reason just stated objec- 
tionable. It reads: “If you find from the evidence that deceased inhaled a 
quantity of carbon monoxide at the time in question and should further find that 
death came wholly from other causes, then the inhaling of the carbon monoxide 
would not amount to a defense on the part of defendant.” This is misleading. 
It ignores what plaintiffs had to prove in order to prevail. Furthermore, the 
‘ourt had fully instructed in terms of which plaintiffs cannot complain that, if 
the inhaling of the carbon monoxide occurred after Palmer, in an accidental fall, 
was rendered helpless, there could be a recovery. The requests were properly 
refused 

The order is affirmed. 


CHIPLEY v. NATIONAL LIFE & ACCIDENT INS. CO. No. 179538 
Kansas City Court of Appeals. Missouri. Jan. 29, 1934 

oo 67 Southwestern Reporter (2d) 992. 
2. INSURANCE 

Where blind insured, because of confidence in insurer’s manager, in view of 
truthful representations as to hundreds of papers theretofore signed by insured, 
relied on alleged false representation of manager that release papers were benefit 
claims and receipts, alleged confidential relation and fraud in obtaining release 
held for jury, though insured did not ask sister, who was present, to read such 
papers 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 
6. INSURANCE 
_ In action on disability provision of policy burden held on insured to prove 
iraud inducing execution of release. 
(For other cases, see Insurance, Dec. Dig. § 646[11].) 
INSURANCE. 
In action on disability provision of policy, insured held not entitled to recover 
henefits not due at time action was brought. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

\ppeal from Circuit Court, Jackson County; Louis J. Mazuch, Special Judge. 

Suit by Void Chipley against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

McAllister, Humphrey, Pew & Broaddus, of Kansas City, for appellant. 

G. W. Duvall, V. H. Monteil, and W. W. Filkin, all of Kansas City, for 


respondent. 


CAMPBELL, Commissioner. 


_ The defendant, prior to 1914—the exact time was not shown—executed a policy 
ol insurance by the terms of which it promised to pay to plaintiff the sum of $6 
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per week during 26 weeks of each year in which he suffered total disability result- 
ing from accident or disease. In April, 1914, plaintiff lost his sight caused by 
accidental explosion of dynamite. Thereafter, during each year, to and including 
the year 1925, plaintiff made claims for the benefits provided in the policy. These 
claims, except the ones due in 1925, were promptly paid. In December, 1925, the 
defendant paid to plaintiff the sum of $198, which it claims was in full payment 
and settlement of plaintiff’s right in the policy. In July, 1930, plaintiff brought 
this suit to recover the weekly benefits alleged to have accrued since 1924, and 
the benefits which would accrue during his expectancy of life. Trial to court 
and jury resulted in a verdict and judgment for plaintiff in the sum of $2,246.40. 
Defendant appeals 

The pleaded defense was that on December 29, 1925, the plaintiff, in con- 
sideration of the sum of $198 which it paid to him, executed an instrument by 
the terms of which plaintiff fully settled and discharged defendant of any and 
all liability “accrued or not accrued” under the contract of insurance. The plain- 
tiff in reply denied generally the allegations of the answer, and alleged that the 
agreement pleaded in the answer was without consideration and void; that it 
was obtained by fraud and misrepresentations of the defendant; that at the time 
said instrument was made plaintiff was in “mental and bodily pain and anguish, 
caused by the injuries set forth in his petition: that he was at said time not of 
contracting mind, and was unable through his bodily and mental condition to 
understand or comprehend the contents of said agreement; that said defendant 
and its agents fraudulently led this plaintiff to believe that said alleged release 
was a receipt for the accrued accident benefits due and owing him from the 
defendant; that said defendant by its agents with the fraudulent purpose and 
design of cheating and defrauding the plaintiff out of his right of action set forth 
in his petition, and well knowing that the plaintiff by reason of his bodily and 
mental condition and total blindness in both eyes was incapable to understand 
or comprehend the contents or nature of said settlement, for said defendant did 
by undue influence and taking advantage of plaintiff’s said condition induced 
plaintiff to sign said agreement without knowing or understanding the contents 
thereof.” 


[1] The defendant insists the court erred in refusing its request to direct 
verdict in its favor for the reason that the settlement and release extinguished 
plaintiff's claim. In determining the question, the plaintiff’s evidence must be 
accepted as true and the defendant’s evidence rejected as untrue unless it tends 
to support plaintiff's case. 

The record discloses that plaintiff was blind and that “there is no chance to 
recover his eyesight.” 

Plaintiff testified that in 1925 he sent eight or nine claims to the defendant 
which represented 26 weeks of total disability. 

“QO. Weren't you supposed to fill out a claim for each week? A. I was, but 
I had it changed. Mr. Dickson changed it for me because it would cost me a 
dollar every time I would send in one and I didn’t have to go to a doctor every 
week and IT went and saw him about it and he said he would fix me a claim that 
would last me three weeks. 

“QO. And you would only send in one claim and they would pay you for three 
weeks? A. Yes; eighteen dollars for three weeks. * * * 

“QO. Did you ever receive any money from the National Life and Accident 
Insurance Company during 1925? A. Yes. 

“QO. Do you know what date that was? A. No, sir; but it was after Christ- 
mas, I believe. * * * 

“QO. How much money did you receive from the National at that time? A 
$198.00. 

“Q. Did the agent bring it to you or did you go to the office and get it? A. 
He sent for me to come to the office for it. 

“QO. Who? A. Mr. Dickson, the superintendent at that time. 

); Did you go to the office? A. I did. em 

“QO. Who took you down? A. My sister, Anna Johnson. * * * 

“QO. Did you and your sister go in the office with Mr. Dickson? A. No, sir 
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Mr. Dickson came out in the hall and told my sister to have a seat and told me 
to go in with him and I went in the office with him. 

“Q. And what did he say to you then? A. He says, ‘Well, Void, I have some 
money for you.’ I said, ‘Good, good, Mr. Dickson,’ and he says, ‘I guess you 
need it,’ I says, ‘Yes,’ I says, ‘How much have you got?’ And he says, ‘All of it, 
$198.00.’ I says, ‘It ain’t that much, Mr. Dickson, is it; it is not but $156.00 is it?’ 
Well, he said, ‘They gave you the one hundred and fifty-six claims and half of 
the death benefits. It will pay you $198.00.’ 

“Q. Did he say they were paying you for—paying you half the death benefit? 
A. Yes, the total amount was $156.00 which he said would total about $198.00. 

“0. What was the occasion of you getting half death benefits? <A. That is 
what I don’t understand. He said I should have drawn it up to the first of the 
year when I got hurt and I thanked him very much. 

. Did he give you a check or cash for it? A. A check. 

. Was there anyone present when he gave you that check? A. No, sir. 
). Did he ask you to sign anything before he gave you that check? A. 
No, 


J. Did he ask you to sign anything after he gave you that check? A. He 


did. 


O. What did he ask you to sign? A. My claim of blanks. 

(). Do you know what those blanks look like? Do you know the size of 
them? <A. I guess about a foot wide—no, about five or six, probably, inches 
wide. 

“Q. Do you remember—did you sign your name or mark at the office? A. 
I don’t just remember that now. I think they just told me to just make a mark 
on them. 

“Q. Do you remember how many times you made your mark? A. Oh, eight 
or nine times. About nine times, I guess. 

“QO. When Mr. Dickson asked you to sign those claims, did you ask him 
what they were? A. He said I would sign a sick and accident claim—I knew 
what they were. 

Q. During the time you had been receiving those benefits from the National 
Life and Accident Insurance Company, when you were sending them in or when 
you went to the office to get the money, did you give them a receipt for that 
money? A. Not only signed the blanks—what I always signed when they brought 
them out to me. 

“QO. When they gave you money, you put your name, Void Chipley, on the 
bottom of the piece of paper? A. Yes, sir. 

“QO. Every time they paid money over a period of ten years, you put your 
name or mark on a piece of paper? A. I did, yes, sir. 

“Q. And this piece of paper—those pieces of paper were called ‘claim blanks,’ 
were they not? A. Yes, sir. 

“QO. You say Mr. Dickson advised you to sign eight or nine claim blanks 
at one time? A. Yes, sir. 

“Q. Did you feel of them to see whether they were claim blanks or not? A. 
He had them in his desk, I guess, right beside him and he said, ‘Now, Void, put 
your mark on here’—and I would mark it and then another, just like that. 


“Q. Was anyone else present in the ne besides you and Mr. Dickson when 
you put your mark on there? A. No, si 


“Q. I will ask you whether or not —— was anything mentioned about any 


release, compromise or settlement while in the office with Mr. Dickson? A. No, 
sir; there was not. 


“Q. After Mr. Dickson advised you that—if Mr. Dickson had advised you 
that vou were signing away all your rights under this policy for the sum of $198.00, 


would you have accepted that amount? A. No, sir; indeed I would not. I am 
blind but I am not that crazy, you know. * * * ” 


The plaintiff further testified that in two or three weeks after he received 
the check he gave money to a friend for the purpose of paying premium on the 
policy; that later his friend reported that defendant refused to accept the premium; 


and that on the following day plaintiff went to defendant’s office in Kansas 
City. 
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“Q. State what the conversation was that took place between you and Mr. 
Dickson in his office at that time? A. I wanted to know what was the matter 
he wouldn't receive my money for my insurance and he says, ‘Mr. Chip, you 
haven’t got any more insurance. You signed away your rights when you signed 
for the money I gave you the other day.’ I says, ‘Oh, no, Mr. Dickson, that won't 
do.’ And he says, ‘Yes.’ And I says, ‘No, sir, I didn’t.” I says, ‘I signed my 
claim.’ And he says, ‘Yes, you have got no more insurance with the company.’ 
And he argued the matter there awhile and he made me hot and I says, ‘Mr. 
Dickson, I thought you were more of a man, more of a gentleman than that.’ 
And one word brought on another and I walked right out and I says, ‘I will see 


about it. ; 

In cross-examination plaintiff testified that his sister, Anna Johnson, signed 
“these papers.” 

“Q. And you think you made the marks? A. Those claims—yes, I think I 
did. I started to write when Mr. Dickson told me to just make my mark on 
them. That is all I had been doing. 

“Q. Did you ask your sister to read them to you? A. No, sir. 

“OQ. Did you ask Mr. Dickson to read them to you? A. No, sir. 

“Q. Of course, you could not read them yourself? A. No, sir. No one 
had ever read them. 

“Q. Did Mr. Dickson tell you not to read them or have anyone to read them 
for you? A. That wasn’t discussed at all, no, sir; he didn’t. 

“Q. You just signed them without reading them or having any one read them 
for you? A. I always did, yes, sir. 

“Q. On this occasion, did you? A. No, sir. 

“Q. What did Mr. Dickson say to your sister when she signed the papers? 
A. After he called my sister in, he says, ‘You are Void’s sister?’ And she says, 
‘Yes.’ He says, ‘Mrs. Johnson, I have done given Void his money and he has 
signed these blanks and I want you to witness his signature.’ She says, ‘All 
right, Mr. Dickson.’ And she walked up to the desk and wrote and signed them. 

“Q. Now, at the time you knew your policy had been lost, didn’t you? A. 
Yes, I had tried to get a new one. When I sent the money down to Mr. Dickson, 
I tried to get a new one and he refused to get a new one—he said they didn’t 
make out any more of those policies when they gave me my book and that is 
when all the trouble happened after he found I had lost my policy. 

“Q. Well, that was known at the time the papers were signed, the policy was 
lost—you both knew it? A. Yes, sir. 

“Q. Did you have the premium or receipt book down there? A. Not when 
I got my money, no, sir. 


“OQ. When did you have? A. Oh, about a couple of weeks after that—about 
three, I guess. 


“Q. You have had the premium receipt book all along, hadn’t you? A. Yes, 
SIr. 

“Q. And didn’t you turn that over to Mr. Dickson on this 29th day of 
December, 1925? A. No, sir, I don’t think I did. No, sir. I don’t think I have 
it. I don't know what became of my book 

“OQ. You went down when with the book? A. About a couple of weeks 
afterwards. I left it there, I guess. I don’t know what became of it. 


“Q. Why, did vou take your book down two weeks afterwards? A. To pay 
my. insurance. : 


“Q. And then you say they wouldn’t take any money from you? A. No, 
sir. 

“QO. Why did you leave your book there? A. I don’t know. I walked out 
and lett it and never thought about it, I guess. 


“Q. Isn't it a fact that at the time you signed the papers and settlement with 
him, you didn’t have your policy but you did have your receipt book and you 
turned that over to Mr. Dickson? A. No, sir. I didn’t turn—I don’t remember 
turning anything over to Mr. Dickson at all because I always paid my insurance 
down there. I didn’t have no right to give in my book. 

“QO. You know that if you settled with them they would want your policy 
and also receipt book? <A. I suppose so, I don’t know. 
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Had you ever been in before wanting to settle with Mr. Dickson? A. 
. never mentioned at all. There wasn’t no settling to it. 
Q. You hadn't been down there before with some other man? A. Yes, I 
went down to see why they took my money. 

“Q. Wasn’t anything said about taking a lump sum instead of six dollars 
a week? A. No, sir, nothing said about that. * * * 

“Q. As I understand you, the first policy you had called for 20 weekly pay- 
ments out of the year? A. Yes. sir. 

“Q. Then Mr. Dickson got that changed so that you could be paid 26 weeks 
out of the year? A. Yes, sir. 

“Q. Then you say you used to send in blanks and the doctor would charge 
you who treated you, the one dollar? A. Yes, sir. 

’ “OQ. Was that this doctor who took the witness stand? A. Dr. Evans had 
signed some of them. 

“Q. And Mr. Dickson said you should send them in for several weeks at a 
time and avoid the payment of that dollar that the doctor would charge you every 
time? A. Yes, sir. 

“Q. And yet, you say, when settlement was made, Mr. Dickson said nothing 
about any settlement at all? A. How is that? 

“Q. Mr. Dickson said nothing about any settlement when these papers were 
signed in December, 1929? A. No, sir. 

“Q. Do you know whether or not he kept your sister from reading this paper? 
A. No, sir, he didn’t keep her from reading it. There wasn’t anything said about 
it only to witness my signature. 

“Q. Nothing to keep you from asking her to read it to you, was there? A. 
Well, I never thought of that. 

“Q. Never thought of it? A. No, sir. 

“Q. She was beneficiary in the policy, wasn’t she? A. Who? 

“Q. Your sister, Anna Johnson? A. Yes, I believe so. One of my sisters 
was—well, the other sister was dead—yes, sir. 

“Q. You didn’t think it worth while to read it or have your sister read it 
to you, is that your position? A. I had never been reading the blanks whenever 
I signed them when they were brought to me. 

“QO. You can understand English, can’t you, Void? A. Yes, sir. 

“Q. And when anyone reads anything to you, you can: understand it, can’t 

¢. &. Yes, str. 

“QO. Your sister can read and write, can’t she? A. Yes, sir.” 

In redirect examination plaintiff testified : 

“Q. Now, in the course of ten years, you sent in somewheres in the neighbor- 
hood of a couple hundred claims, didn’t vou? A. Yes, I guess more than that. 
I sent in every week at first. 

“Q. And at the time you received your money, you had to receipt him on one 
of those blanks, didn’t you? A. Yes, and someone signed right under my name 
as witness. 

“Q. It was a common occurrence for you to sign your name on the bottom 

ne of the blanks? A. Yes, sir. 

_ “Q. You say you were advised you were sending in claims of blanks in the 
thee that day? A. Yes, sir. 

“Q. And you were under the impression you were just receipting for the 

mey that they were paying you? A. Yes, the blanks like I always did. 
’ “Q. Did you have any reason to believe or did you believe that there would 
be or could be any kind of a trap set for you when you went up there? A. No, 
sir, I didn’t. I didn’t because I had confidence in Mr. Dickson. 
“Q. How long had Mr. Dickson paid you those claims? A. How long had 


he paid me? 


_“O. Yes. How long was he manager down there? A. He was in there when 
I first sent them in. * * * " 


{2} From the foregoing it is apparent that there was substantial evidence 
tending to show that defendant’s manager induced plaintiff to believe, and that 
plaintiff did believe, the papers which he signed were claims and receipts for 
benefits due under the policy: that plaintiff did not request his sister to read or 
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explain the papers; that plaintiff at the time in question was induced to sign the 
papers by the same character of representations which induced him to sign papers 
on many former occasions; that the representations which the defendant’s 
manager made to plaintiff prior to December, 1925, were true in every respect; 
and that such course of conduct caused plaintiff to have “confidence in Mr. Dick- 
son.” On this showing should we say, as a matter of law, that the failure of 
plaintiff to have his sister or another read or explain the papers was such a fail- 
ure to care for his own interests as will allow the defendant to retain the benefit 
of its wrong? We think not. 


[3] True, “the law is well settled that one who is dealing at arm’s length 
with another cannot rely upon what the latter may say to him regarding the con- 
tents of a proposed agreement but he must read the agreement for himself if 
he has the ability to do so and if he does not have such ability he must have it 
read to him by some one else, if available, upon whom he has the right to rely.” 


Lindsey v. Wabash Ry. Co. (Mo. App.) 61 S. W.(2d) 369, 372. 


The plaintiff, Chipley, during the ten years preceding December, 1925, signed 
several hundred claim blanks and receipts for payments made to him by defend- 
ant’s manager. Plaintiff could not read the papers and he did not request that 
either of them be read to him. He relied implicitly upon the representations of 
defendant’s manager as to the contents of each of the instruments which he signed 
Every statement of said manager concerning the contents of the many instruments 
which plaintiff executed were true, save the representations made in respect to 
the release. In the circumstances we cannot judicially say that the parties in 
December, 1925, were dealing at arm’s length. 12 C. J. 421. 

Furthermore, plaintiff's sister, Anna Johnson, testified that the papers which 
she signed as a witness were “claim blanks”; that the signature “Anna Johnson” 
on the release introduced in evidence by the defendant “looks something like” 
her signature. Later in her evidence she said that the signature “Anna John- 
son” on the release was not her signature. “I know that is not my signature.” 

In the reply plaintiff admits that he signed a release, but he does not expressly 
admit the execution of the release relied upon by the defendant. In its defense 
the defendant claimed that Anna Johnson witnessed the signature of plaintiff on 
the release which it introduced in evidence. Hence, if Anna Johnson did not 
sign said release as a witness, the instrument was not the one which the plaintiff 
executed, 

It follows that the request for directed verdict was correctly ruled 

We do not say that fraud was practiced upon plaintiff. The evidence of 
defendant’s manager was in direct conflict with the evidence of plaintiff. The 
conflict, however, was for the attention of the jury. 

[4] Plaintiff's instruction No. 3, which the defendant says was erroneous, 
allowed a verdict for plaintiff upon the jury finding that the release paper was 
signed by plaintiff “when he was in a mental and physical condition such that he 
could not comprehend or understand its contents,” and that defendant’s manager 
took advantage of plaintiff’s said condition to induce him to sign said papers 
and that said manager “owing to plaintiff’s said mental and physical condition, 
induced plaintiff to sign said paper without understanding its contents, and then 
refused to allow this plaintiff to read said paper telling him it was a claim, intend- 
ing thereby to defraud the plaintiff out of his cause of action. * * * ” The instruc- 
tion was erroneous for the reason there was no evidence that plaintiff was in 
such a mental condition that he could not comprehend or understand the release 
To the contrary, the evidence was that plaintiff's mental condition was such that 
he would have understood the contents of the release had it been read to him. 
Nor was there evidence that defendant’s manager refused to allow a reading 01 
the release. 

[5] Plaintiff's instruction No. 4 is also erroneous. The instruction told the 
jury that the release was no defense to the action if the plaintiff signed it at 
the instance of defendant’s agent and without knowing its contents, “and that 
he never did assent to the terms of release.” The instruction removed the ques- 
tion of fraud from the case. 


[6] The reply alleged that plaintiff was induced by the fraud of the defendant 
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to afix his signature to a release. The burden was on plaintiff to prove the 
allegation. Rau v. Robertson (Mo. Sup.) 260 S. W. 751, 755. 

[7| The judgment includes benefits which would accrue during plaintiff's 
expectancy of life. 

The plaintiff contends that the defendant repudiated its contract and there- 
upon plaintiff had right to treat the contract as ended and “sue at once for 
damages for such anticipatory breach.” 

The contract obligated the defendant to make 26 payments each year during 
the life and total disability of plaintiff. The amount ultimately to be paid was 
not fixed by the terms of the contract. A recovery based upon plaintiff’s expec- 
tancy of life would probably be in a sum either greater or less than the amount 
called for in the contract. Hence, plaintiff was not entitled to recover benefits 
not due at the time the action was brought. Leon v. Barnsdall Zine Co., 309 
Mo. 276, 290, 274 S. W. 699; Howard v. Benefit Ass’n of Railway Employees, 
239 Ky. 465, 39 S. W.(2d) 657, 81 A. L. R. 375. 

For the reasons stated, the judgment is reversed and the cause remanded. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the 
court 

The judgment is reversed, and the cause remanded 

\ll concur. 


SEUFERT v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N 
OF AMERICA. 
Court of Appeals of New York 
Feb. 27, 1934. 
189 Northeastern Reporter 563 
2. INSURANCE. 

Defense of insurer that membership certificate insuring against accidental 
injury, had terminated before accident because of member’s failure to pay assess- 
ment after due notice thereof held affirmative defense, and burden of proving 
such defense by fair preponderance of evidence rested on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Fred L. Seufert against the Commercial Travelers’ Mutual Acci- 
ent Association of America. From a judgment of the Appellate Division (240 
App. Diy. 786, 266 N. Y. S. 5) reversing on the law a judgment of the Supreme 
Court, Trial Term, in favor of the plaintiff, and granting a new trial, the plain- 
tiff appeals. In the Appellate Division, the defendant stipulated for judgment 
absolute in case of affirmance. 


d 


Judgment of the Appellate Division reversed, and judgment of the Trial 
Term affirmed. 

Winfred C. Allen, of New York City, for appellant. 

Charles J. Nehrbas and Henry C. Moses, both of New York City, for 
respondent. 

Hurns, Judge. 


: \ppellant was the holder of a membership certificate in the respondent mem- 
bership corporation, which insured him against accidental injury. On June 22, 
1931, he suffered an injury covered by the certificate of membership. He filed 
a claim as provided in the certificate. The respondent refused to pay the claim 
upon the ground that he had ceased to be a member prior to the date of his 


injury. The certificate provides for the levying of assessments against members 
lor the purpose of paying losses and expenses. It provides that the mailing of 
a notice of assessment shall constitute notice thereof, and that, upon failure to 
Pay an assessment within forty-five days from the date of the notice, the mem- 
hership shall terminate and the certificate be canceled without further notice. 

. In this action to recover upon the certificate, the complaint is in the usual 
orm. The respondent, as a defense, alleged that an assessment was duly levied 
and was payable upon or before June 18, 1931, four days before the accident, that 
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the assessment was not paid prior to the accident, and that the certificate was 
terminated and canceled before appellant’s injury was received. 

Appellant established a prima facie case by introducing the certificate in evi- 
dence and with testimony showing the accident, the furnishing of notice, and the 
failure to pay. The respondent concedes that appellant established a prima facie 
case. Respondent’s evidence tends to establish that a notice of assessment was 
duly mailed to appellant, and that by failure to pay it the certificate by its terms 
terminated on June 18th, before the accident. Appellant introduced evidence that 
the notice was never received. The only issue litigated was whether the notice 
was mailed. 

The learned trial court charged the jury in effect that the defense upon that 
issue was an affirmative one and that the burden of proof on that defense rested 
upon the defendant, and, if the evidence which it believes was evenly balanced, 
the plaintiff was entitled to recover. Whether that charge constitutes reversible 
error is the only question for our determination. 

Proof of payment of an assessment was not a part of the plaintiff’s case. 
Payment was not due until after notice of assessment. Nonpayment becomes 
a defense only after forty-five days from the date of mailing of the notice of 
assessment. The certificate was valid and in force until duly terminated accord- 
ing to its terms. It could not be terminated until a notice of assessment had been 
properly mailed and forty-five days had elapsed without payment of the assess- 
ment. 

{1, 2} The defense was an affirmative one which arose after the certificate 
was issued, and constituted no part of the plaintiff's complaint. Fischer v. Metro- 
politan Life Ins. Co., 167 N. Y. 178, 60 N. E. 431. “The general rule of plead- 
ing, which also accords with reason, is that defenses which assume or admit the 
original cause of action alleged, but are based upon subsequent facts or transac- 
tions which go to qualify or defeat it, must be pleaded and proved by the defend- 
ant.” Whitlatch v. Fidelity & Casualty Co., 149 N. Y. 45, 50, 43 N. E. 405, 406. 

In actions against mutual benefit associations on certificates where the defense 
of failure to pay an assessment is pleaded, the burden of proof is on the defendant 
to establish such defense by a fair preponderance of the evidence. Fischer v 
Metropolitan Life Ins. Co., supra; Railway Mail Ass’n v. Moore (C. C. A.) 
15 F.(2d) 547, 550; Murray v. New York Life Ins. Co., 85 N. Y. 236; Mutual 
Reserve Fund Life Ass’n v. Hamlin, 139 U. S. 297, 11 S. Ct. 614, 35 L. Ed 
167, Shea v. Massachusetts Benefit Ass’n, 160 Mass. 289, 35 N. E. 855, 39 Am. 
St. Rep. 475; Elmer v. Mutual Benefit Life Ass’n of America, 19 N. Y. S. 289 
47 N. Y. St. Rep. 35, affirmed 138 N. Y. 642, 34 N. E. 512. 

Our intermediate courts have uniformly so stated the rule. Ellis v. National 
Provident Union, 50 App. Div. 255, 63 N. Y. S. 1012; Demings v. Supreme Lodge 
Knights of Pythias, 20 App. Div. 622, 48 N. Y. S. 649, appeal dismissed 161 N. Y. 
662, 57 N. E. 1108; Wajezeliunas v. St. Peter’s Lithuanian Soc., 141 App. Div. 
852, 126 N. Y. S. 884; Liesny v. Metropolitan Life Ins. Co., 147 App. Div. 253, 
131 N. Y. S. 1087, appeal dismissed 209 N. Y. 611, 103 N. E. 1126. 

The judgment of the Appellate Division should be reversed, and that of the 
Trial Term affirmed, with costs in the Appellate Division and in this court. 

Pound, C. J., and Crane, Lehman, O’Brien, and Crouch, JJ., concur. 

Kellogg, J., not voting. 

Judgment accordingly. 

PURCELL v. WASHINGTON FIDELITY NAT. INS. CO. 
Supreme Court of Oregon. 
March 27, 1934. 
30 Pacific Reporter (2d) 742. 
1. INSURANCE. 

In action on health policy for confining illness, evidence showed insured was 
virtually helpless from paralytic stroke, requiring constant attention, and left house 
on physician’s advice and not for recreation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 


Insured held entitled to benefit of house-confinement clause of health policy, 
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notwithstanding occasional trips outdoors on advice of physicians following para- 
lytic strokes. 

(For other cases, see Insurance, Dec. Dig. § 525.) ° 
3. INSURANCE. ; 

Court will ordinarily place on words of insurance policy their primary and 
general meaning (Code 1930, § 9-217). 

(For other cases, see Insurance, Dec. Dig. § 146{1].) 

4. INSURANCE. 

Doubtful or ambiguous clauses of insurance policy will be construed against 
insurer (Code 1930, § 9-220). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Insured to recover under health policy provision for disability which “con- 
fines the insured continuously within doors” need not be confined within four walls 
of home every moment of time, but must be afflicted with confining illness, and 
confined to home for substantially all of time; mere loss of income without neces- 
sary confinement not sufficing. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

6. INSURANCE. 

Where insurer appealed from adverse judgment in action on health policy, 
insured’s attorney held entitled to allowance of attorney’s fee for services in 
reviewing court upon affirmance of judgment (Code 1930, § 46-134). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Department 1. 

Appeal from Circuit Court, Multnomah County; James W. Crawford, Judge. 

Action by James W. Purcell against Washington Fidelity National Insurance 
Company. From an adverse judgment, defendant appeals. 

\ firmed. 

See, also, 141 Or. 98, 16 P.(2d) 639. 

This is an appeal from a judgment of the circuit court in favor of the plain- 
tiff in an action instituted by him to recover indemnity upon a policy of health 
insurance issued by the defendant in favor of the plaintiff. The complaint 
alleges that June 4, 1928, the plaintiff became afflicted with an illness which has 
confined him to his home ever since, and that since April 1, 1930, the defendant 
has neglected to pay him the sums of money which its policy promises to pay 
in the event of a house-confining illness 
_ Milton R. Klepper, of Portland (Robert W. Gilley, of Portland, on the brief), 
for appellant. 

Frank C. Howell, of Portland (Wilbur, Beckett, Howell & Oppenheimer, of 
Portland, on the brief), for respondent. 

ROSSMAN, Justice. 

The policy of insurance which the plaintiff is seeking to enforce against the 
defendant contains the following provisions: 

“Confining Illness Indemnity Payable for Life 

“(1) The company will pay * * * for disability resulting from diseases, 
*** and which confines the Insured continuously within door and requires 
regular visits therein by a legally qualified physician; provided said disease neces- 
sitates total disability and total loss of time. 

“Nonconfining Illness. 


_ “(2) The company will pay * * * at the rate per month of one-half of 
the monthly illness indemnity hereinafter specified, but not exceeding two months 
for disability resulting from disease, * * * which does not confine the Insured 
continuously within doors. * * *” 
The sum payable under the first clause is $100 per month. 

_ June 4, 1928, the plaintiff suffered a paralytic stroke, and another in August 
of the same year. Following the first stroke, and until April of 1930, the defend- 
ant regularly paid the plaintiff $100 a month indemnity, but since April 1, 1930, 
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bas declined to make further payments at that rate, claiming that the plaintiff's 
illness no longer confines him within doors. 

The assignments of error are predicated upon an order denying a motion for 
a nonsuit and upon the instructions to the jury. These various assignments pre- 
sent only one issue; whether the plaintiff's present condition is within the con- 
templation of the confinement clause, above quoted. We shall now review briefly 
the evidence. 

The combined effect of the two above-mentioned strokes deprived the plain- 
tiff of his speech for a long period of time, and still render his right leg and 
arm useless. For several months after August the plaintiff was continuously 
confined to his bed, except for an occasional short period when he reclined upon 
a davenport in the living room of his home. In September of 1928 efforts were 
made to help him regain his power of speech, and after three months he was 
able to utter a word or two. At the time of the trial, March 22, 1933, witnesses 
declared that they could not understand him unless they paid close attention. 
A physician testified; “Due to the fact that the hemorrhage of the brain which 
he had was in the region of the speech center, the speech center was involved 
so that if he wanted to say a word he would find that word just as easily and 
quickly as he would find the point he wanted to put his hand on—it wasn’t there 
This to him is very nerve-racking.” The same witness also testified that the 
plaintiff's inability to express himself causes him frequently to sob. Other wit- 
nesses testified that he often cries as he contemplates his helpless condition. His 
wife testified that his pillow is frequently wet at nighttime, due to weeping caused 
by nervousness. According to the plaintiff's wife, “a good many months” after 
the stroke the plaintiff had progressed sufficiently so that he could shuffle about 
the house with the help of a cane and the assistance of a member of the family. 
The witnesses agree that the plaintiff is unable to get up or down stairs without 
help, and, according to those who testified, he is never left alone for fear that 
he may fall. A neighbor described his present physical condition as “totally 
disabled,” and, when asked about his mentality, replied: “I would say that he 
very much like a child.” The uncontradicted testimony shows that the plaintiff 
rests very poorly at night; that when he is left by himself he worries, becomes 
nervous, despondent, and weeps. The uncontradicted testimony also shows that 
the plaintiff is unable to bathe and dress himself. Even now there occur periods 
of time when he is confined to his bed for several days in succession. A physician 
has attended him regularly two or three times a week since June of 1928. At 
some time in 1929 the plaintiff had made sufficient improvement so that on warm 
days he would be carried to the front porch where he remained for short periods 
of time. July 23, 1929, Dr. M. K. Hall, who was then attending him, advised 
the plaintiff’s wife in a letter: “It would be very, very wise if it could be arranged 
to get Mr. Purcell to a change—out-door change—the seashore, for instance—It 
could contribute considerably to a quicker recovery.” After receipt of this letter, 
the family made an effort to take the plaintiff to the Oregon Coast, but before 
they had progressed more than several miles the plaintiff became noticeably worse 
and it was necessary to return home. Since that time no further effort has been 
made to go to the Coast. However, the physicians continue to advise the plain- 
tiff’s wife to get him into the fresh air and sunshine whenever possible. One of 
them testified: “The idea of being out of doors is as much for the change of 
scenery, for improving his mental outlook as it is for the physical side of it.” All 
of the physicians who tested agreed that getting out of doors is helpful to on 
in the plaintiff's condition. According to his wife, the plaintiff has been out of his 
home upon the following occasions: He has been to a barber shop located within 
one block of his home “five or six times, if that many.” Once or twice he walked 
the distance with the help of his wife, and the other times was taken in an auto- 
mobile. Upon one occasion he was taken to the home of a friend. At times he 
was driven two or three blocks from his home where he sat in the parked car 
viewing the distant mountains. On another occasion he was driven three or jour 
blocks to a place where he could view the golf course on which he had played 
before his illness. Sometimes he has been taken for a ride to the business sec- 
tion of Portland, and at other times taken to the neighborhood motion picture 
theater. More than one of the witnesses described the great difficulty encountered 
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in getting the plaintiff into the automobile. On some occasions he has been in 
his yard. When his wife was requested to estimate the number of times he had 
been taken to the motion picture theater, she replied that they were “very, very 
iew,” and that he was never able to sit through the entire performance. When 
asked if the total number of times the plaintiff had been out of his home would 
aggregate fifty, she was uncertain, but replied: “I don’t think so, no, because 
there would be months at a time Mr. Purcell couldn’t be taken out of the house. 
Then there would be another time when. in a week I could take him out a 
ouple of times.” Some of these trips were made at night when the plaintiff, due 
to nervousness, was unable to sleep. His wife testified that the physicians had 
advised her to take the plaintiff for a ride whenever such conditions develpoed. 
She also testified that the few visits to the motion picture theatre and the one 
to the home of a friend were for the sole purpose of trying to get the plaintiff's 
She repeatedly tes- 
tified that those trips and the excursions to the yard, from porch, and the rides 
the automobile were made in an endeavor to comply with the physicians’ direc- 
tions, adding that, since June 4, 1928, the plaintiff had been continuously confined 
the house “except on the advice of physicians.” Doctor Robert S. Graff, 
plaintiff's physician, testified that since May, 1930, the plaintiff's condition has 
shown very little improvement. The plaintiff did not testify: the explanation 
ng made that he was unable to do so. One of the physicians expressed it 
hus: “Mentally, he is very easily upset.” Doctor Graffis described the plaintiff's 
ondition thus: “It is very difficult for him to walk, difficult for him to use his 
right arm. Oftentimes he will have to take the other hand and bring it over in 
irder to get it where he wants it. Difficult for him to talk. Oftentimes he starts 
to say something and he forgets entirely—or unable to say what he wants to say, 
i he has to be assisted around the house, and get up and down steps he has 
be helped, and he has to be helped to take a bath, put in and out of the tub 
| taken in and out of the tub. In fact, he is unable to help himself in very 
many things * * * T have advised him to take exercises but he gets tired out 
quickly he can scarcely take any exercise. * * * I have prescribed for him 
take a hammer or rubber mallet and try to learn so he could hit in the same 
place, but he hits all over when he tried to strike the hammer.” Doctor George 
\. Cathey described the plaintiff's present condition as follows: “Even my last 
call, in just talking to him, getting him to try to walk without shaking that hand 
holding it he would want to weep. When he would talk to me he would 
apologize many times for his inability to tell me what he wanted to tell me. Then 
he would shed tears then, just my trying to talk to him and being just as calm 
is T could upset him very much.” 

Upon cross-examination, this physician testified as follows: 

“Q. The conditions that you found did not confine him to the house con- 
tinuously? A. No, not from a physical standpoint. 

“QO. Nor from a mental standpoint? A. No, there is no reason why he 
should not be taken out for exercise and change of scene.” 

\e have refrained from making reference to the many parts of the testimony 
which show that the plaintiff is wholly unable to attend to his business or engage 
in any act of usefulness because his disability is expressly admitted by the defend- 
ant. For instance, its brief states: “Respondent’s disability is admitted.” 

The above testimony is without contradiction, although the defendant pro- 
duced witnesses. During the time in which it paid the plaintiff twenty-three 
monthly payments of $100 each, its agent, upon delivering the checks, entered the 
plaintiff's house and observed the conditions. He testified briefly. Towards the 
close of the payment period defendant employed secret investigators, who not 
mly took note of the plaintiff, but also made inquiries in the neighborhood. One 
of the defendant’s witnesses testified that upon his visits he always found the 
plaintiff in his home, but added: “One time I think he was out but I couldn't 
prove it.” A physician called by the defendant testified that the plaintiff’s case 
was “an average case of paralysis, so-called hemiplegia.” At the defendant’s 
request, he examined the plaintiff October 14, 1928, and May 4, 1930. When ques- 
tioned whether the plaintiff was necessarily confined to the house October 4, 1928, 
the witness evaded by replying, “He wasn’t bed-ridden at any rate.” When 
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asked concerning the plaintiff’s condition May 4, 1930, he replied: “He was quite 
a bit better. * * * He was able to be out, but he was still physically incapaci- 
tated, but he was shuffling around just the same as if he were moving around 
the room or moving outside.” He added: “These cases should be out in the 
sunlight and out in the air. * * * The average case of paralysis perhaps the 
outside air or sunshine and things of that sort benefit them.” The witness swore 
that in May, 1930 it would have been possible for the plaintiff to have gone to 
shows and on automobile rides, and that these diversions would have benefited 
him. He expressed the opinion that at that time the plaintiff's condition was 
“not strictly house-confining,” but upon cross-examination, when asked, “Do you 
mean by house-confinement that one is unable to get out for any purpose?” replied, 
“Practically so.” 

We believe that the above is a fair review of the evidence. The jury returned 
the following special verdict, in addition to its general verdict of $3,400, and $500 
attorneys tee: 

“For what period or periods, if any, since June 4, 1928, was the plaintiff con- 
fined continuously within doors by reason of disease? A. June 4, 1928, up to 
and including January, 1933. : 


“What period or periods, ii any, since June 4, 1928, was the plaintiff regularly 
visited at his home by a duly qualified physician? A. June 4, 1928, up to and 
including January, 1933.” (The amended supplemental complaint was filed January 
28, 1933.) 

“We are now called upon to determine whether the facts recited above sup- 
port the plaintiff's claim that his illness confined him “continuously within doors” 
and required “regular visits therein by a legally qualified physician” during the 
period of June 4, 1928, to January, 1933. The defendant does not claim that the 
plaintiff has not been regularly attended in his home by a legally qualified physi- 
cian, and since evidence supplied by the plaintiff substantiates this part of the 
claim, we deem it conceded. But the defendant contends that (a) the plaintiff's 
illness no longer requires him to stay indoors, and (b) that his excursions out- 
doors have been for recreational purposes. 

[1] While much of the above testimony came from the plaintiff's family, hs 
neighbors and his physicians, and may, therefore, be unconsciously colored in his 
favor, nevertheless, we believe that it fully supports a conclusion that he is vir- 
tually helpless and requires constant attention. We likewise believe that the above 

vidence warrants a conclusion that when the plaintiff stepped into his dooryard, 

went for a ride, or attended a theater he did not do so for recreation, but hecause 
his wife, prompted by the advice of the attending physicians, wanted him to 
obtain the healing benefits of the fresh air or get a change of scene. The sun- 
shine and a ride in the fresh air had become soothing curatives for him. 

[2] But the problem still remains whether the fact that the plaintiff went out- 
doors, possibly fifty times in a period of four years and seven months, obedient 
to the direction of his physicians, denies him the benefit of the house-confinement 
clause of the policy. The defendant, after directing attention to the fact that 
the policy contains a provision for nonconfining illness, as well as the one which 
the plaintiff seeks to invoke, argues that therefore the latter should receive a 
strict construction. It cites in support of this contention Isaacson vy. Wisconsin 
Casualty Association, 187 Wis. 25, 203 N. W. 918; Reeves v. Midland Casualty 
Co., 170 Wis. 370, 174 N. W. 475, 959; Sheets v. Farmers’ & Merchants’ Mut. 
Life & Casualty Association, 116 Kan. 356, 225 P. 929: Richardson v. Interstate 
Business Men’s Acc. Association, 124 Kan. 685, 261 P. 565: Joyce’s Law of Insur- 
ance (2d Ed.) p. 5238. 

The first of the above-cited decisions contains virtually nothing upon the sub- 
ject under investigation. In the other cases the courts, after finding no ambiguity 
in the policy, expressed added confidence in their conclusions from the fact that 
the policies recognized two degrees of illness: (a) House-confining illness; and 
(b) nonhouse-confining illness. Joyce on The Law of Insurance (2d Ed.), 1n 
the above-cited section, expresses the point thus: “Again, although considerable 
liberality has been given to the words ‘confinement to the house’ still where the 
provision is: ‘necessarily and continuously confined within the house’ and_theré 
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s also a provision as to ‘non-confining sickness indemnity, payable when the 
insured shall be wholly and continuously disable,’ etc., and insured claims under 
the first provision, it is held that said first clause by contrast with the second 
does not include frequent interruptions of the continuity of confinement within 
the house but it means that the benefit is payable only to an insured suffering 
jrom such serious malady that he is not able to break his continement to the 
house with journeys of any substantial character outside its confines, as the word 
‘continuously’ means, in :ts common acceptation, uninterruptedly, in unbroken 
sequence, without interruption or cessation, without intervening time; and, although 
it does not exclude imperative removals, as in case of a transfer to a hospital 
and back again, it does not include frequent changes from the house to other 
places and returns: and ‘within the house’ means one house in the absence of 
some exigency, especially where the policy also requires that insured be ‘therein 
regularly visited by a legally qualified physician.’ ” 
[3. 4] In none of the above decisions, and in no other which has come to our 
attention, has any court placed an unnatural construction upon a_house-confine- 
ment clause merely because the policy contained further clauses. In each case 
the court sought the meaning which the imsurance company should have known 
i prospective purchaser of the policy would place upon its phraseology. The pres- 
ence or absence of further clauses can have but little effect upon the meaning of 
the confinement clause. Since nothing to the contrary appears, we are required 
to place upon the words of the policy their primary and general meaning. Sec- 
1 9-217, Oregon Code 1930. If the clause under review is susceptible of more 
one equally proper construction, we must give the plaintiff the benefit of 
e most favorable one because the promise was made for his benefit. Section 
220, Oregon Code 1930. If the meaning of this clause is ambiguous, the doubt 
niust he resolved against the defendant, which was the author of the instrument 
Zimmerman v. Union Automobile Ins. Co., 133 Or. 600, 291 P. 495. 
The defendant insists that the policy contains no ambiguity, and that the 
meaning of the two cleuses is free of doubt. Prompted by the holdings in Rocci 

Massachusetts Accident Co., 222 Mass. 336, 110 N. E. 972, Ann. Cas. 1918C, 
529, and Rocci v. Massachusetts Accident Co., 226 Mass. 545, 116 N. E. 477, it 
urges that any excursion by the plaintiff into the outdoors denied to him the 
indemnity promised hy the house-confinement clause, except (we quote from 
deiendant’s brief) “if the removal is by reason of an exigency or emergency such 
as not to indicate a change in the insured’s condition which requires him to stay 
indoors and which prevents his going out for norma! activites such as recreation 
or business.” 

\lthough the defendant contends that the policy is free from any ambiguity, 
it admits that clauses similar to the one under consideration have received con- 
structions “tending to support respondent’s views” by the United States Circuit 
Court of Appeals for the Third District, and by the Supreme Courts of Arkansas, 
Colorado, Texas, and Washington. Before reviewing the decisions of those juris- 
dictions, we add that the defendant contends that the weight of authority sup- 
ports its view. Defendant’s admission that the foregoing jurisdictions have placed 
upon policies of the character written by it constructions adverse to its position 
is deserving of more than passing notice. The policy before us was sold Septem- 
ter 20, 1926, and, no doubt, its phraseology is the product of skilled lawyers in 
its employ who were familiar with the decisions of the courts. The Arkansas, 
Coiorado, and federal decisions to which defendant makes reference, and which 
we shall in a moment review, were in the published reports long before this 
policy was sold to the plaintiff. The Texas decision was announced in 1927; but 
Southern Surety Co. v. Diercks (Tex. Civ. App.) 250 S. W. 755, the progenitor 
i the case cited by the defendant, was decided in 1923. Thus, when the defend- 
ant wrote this policy it knew of the construction which courts of high standing 
had placed upon the phraseology which it selected. If there are decisions in con- 
flict with those which we are now mentioning, then an ambiguity exists, and, under 
the rules aforementioned, the plaintiff must be given the benefit of the doubt. 
We shall now review the Arkansas, Colorado, Texas, federal, and Washington 
decisions. 

In Interstate Business Men’s Acc. Ass’n vy. Sanderson, 144 Ark. 271, 222 S.W. 
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51, 52, indemnity was payable in the event illness compelled “the insured to remain 
continuously and strictly within the house.” The insured, who was afflicted with 
nephritis, made a daily trip to the post office to get mail, twice a day walked four 
blocks to a mineral well to get water which he drank, pursuant to his physician's 
orders, occasionally went to a store to make purchases, and spent much time 
upon his porch or at a pavilion near the well in order to get the benefit of the 
sunshine. The Supreme Court, in holding that the trial court committed no error 
when it permitted the jury to determine whether the insured was substantially 
confined within doors, declared: “Short trips away from the house for purposes 
necessary to bring beneficial results to the health of the insured does not take 
the case out of the operation of the language of the policy, which requires con- 
finement to the house.” 

In Massachusetts Protective Ass’n of Worcester v. Oden, 186 Ark. 844 5% 
S.W. (2d) 425, the policy promised payment as long as the insured was “neces- 
sanily confined within the house.” The insured was disabled with myocarditis 
Under the advice of physicians, he took frequent short automobile rides for 
fresh air, and a train trip to Corpus Christi, Tex. On another occasion he made 
an automobile trip to Monticello, Ark., to spend Thanksgiving with relatives 
Based largely upon the authority of Interstate Business Men’s Accident Ass'n 
Sanderson, supra, the court held that it could not say, as a matter of law, that 
ne was not necessarily confined within his house. In Mutual Benefit Health & 
Accident Ass’n v. McDonald, 73 Colo. 308, 215 P. 135, 136, the policy promised 
payment for an illness “confining the insured continuously within doors.” The 
insured, having become afflicted with septicemia, sought indemnity for a period 
when he was confined to his home, with the exception of a trip which he took 
each week to the office of his physician six miles away for the purpose of receiv- 
ing medical treatment. In sustaining the trial court, which allowed payment for 
the contested period, the court said: “The insured took out this policy as an 
indemnity against loss of time in case of total disability to pursue his usual avoca 
tion. That is the principal object of the contract. The protection which it affords 
is what the insured paid his premium for. It is in connection with this, the 
main object of the contract, that the meaning of,its other subordinate or limiting 
conditions and provisos should be determined. * * * We are of opinion that 
the interruption or break in the continuity of the confinement of the insured 
within doors is not such a departure from the contract, or in such violation of 
its provisions, as to defeat a recovery of full indemnity.” 

In Federal Surety Co. v. Waite (Tex. Civ. App.) 297 S. W. 312, 316, the 
policy promised payment if the insured should be “strictly and continuously con- 
fined within the house by reason of an illness.” The insured was a stenographer 
who suffered a nervous breakdown-and was subjected to an operation for the 
removal of her tonsils. She was never visited at her home by a physician, but 
three times a week went to his office. While on her way to the physician's office 
she made purchases down-town and obtained her lunch. In sustaining the judg 
ment of the lower court in the insured’s favor, the decision states: “The purpose 
that must have been in the mind of the insured at the time of the taking out of 
her policy was that she would thereby be indemnified for loss of time for the 
period specified if occasioned by sickness which would totally incapacitate her 
from performing her usual work. * * * We think it is evident, as said in one 
of the cited cases, that the requirement that the insured must be confined within 
her house or home is but evidentiary. The only legal purpose for the insertion 
of such a requirement would seem to be that thereby a total loss of time and 
incapacity to labor would be shown with certainty.” 

An earlier Texas case to similar effect is Southern Surety Co. v. Diercks (Tex 
Civ. App.) 250 S. W. 755. In A&tna Life Insurance Co. v. Willetts (C. C. A.) 
282 F. 26, 27, the policy made indemnity payable whenever the insured was “neces- 
sarily confined in the house.” He became afflicted with bronchitis and asthma 
From his home in Pittsburgh he went to Philadelphia for examination by a spe- 
cialist. The latter advised him to go to Florida. There he stayed in hotels, spend- 
ing much time upon the porches. From Florida he returned to Pittsburgh, stop- 
ping en route in Philadelphia to again consult the specialist. He remained for 
eight weeks in Pittsburgh and then, upon advice of a physician, went to the Maine 
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ids, stopping en route at Boston to consult another specialist. During his stay 
in Maine he made a few short rides upon a lake, upon one occasion fishing. After 
having spent several weeks in Maine, he returned to Pittsburgh, stopping again 
for a short time in Boston to consult his physician. The trial judge submitted to 
the jury the issue whether the above facts indicated that the insured was neces- 
sarily confined to his house by illness, charging the jury “ ‘necessarily con- 
fined to the house,’ must be given a reasonable construction. They did not mean 
necessarily confined continuously within the walls of the house in which the insured 
lived. They referred to a condition of illness and the disability which makes con- 
finement in the house—that is, within doors—a necessity.” In upholding recovery, 
the Circuit Court of Appeals declared: “That the plaintiff was completely and 
wholly disabled during this period is not controverted in the proofs, and we think 
the uncontradicted facts in the case show a situation where reasonably-minded 
nen might take the view that during all that time he was not only disabled, but 
his illness was such as necessarily confined him to the house.” 

ln Stewart v. Continental Casualty Co., 141 Wash. 213, 250 P. 1084, 1085, 49 

.. R. 960, the policy promised indemnity provided illness “confined within the 

" the insured. The insured became afflicted with acute glaucoma of her 

During the time that she was convalescing from the operation upon her eyes, 
remained indoors, occasionally going to her physician’s office, four blocks 
for treatment, and also, pursuant to his directions, taking short walks in 
he neighborhood. In sustaining the judgment of the trial court in favor of the 
. the court said: “It seems to us that a sickness confinement which com- 
pels a patient to be within doors constantly, except during the time of visits of 
I distance and duration to his physician’s office for treatment, and periods 
of occasional exercise in the open air, all in pursuance of the physician’s direc- 
tions, and at all times so out of the house necessarily accompanied by another 
person, and all such time spent out of the house being for the sole purpose of 
looking to the cure of the patient’s affliction, such time of confinement and 
restricted movements of the patient should be considered as ‘strictly and con- 
tinuously confined within the house and therein be under the regular care of a 
legally qualified physician,’ within the meaning of this and other similar health 
insurance clauses.” 

[n all of the above cases, with the possible exception of the one before the 
leral Court of Appeals, the policy of insurance, besides containing a house- 
nfinement clause, contained an alternative one. 

The defendant cites many decisions which it contends support its position. 
We shall now briefly review these. In Hesse v. United States Fidelity & Guaranty 
Co., 143 Or. 700, 21 P. (2d) 1090, we held that the insured could not recover 
indemnity for the expense he incurred while being taken care of outside of the 
hospital (ambulance fare, Portland to Astoria, round trip, specially constructed 
hed for his home, train fare, nurse hire, etc.) under a policy which limited the 
payment of indemnity to the period insured “shall he necessarily confined in the 
hospital.” While Rocci v. Massachusetts Accident Co.,°222 Mass. 336, 110 N. E. 

2, Ann. Cas. 1918C, 529, supports the defendant’s views; the second decision in 
case (226 Mass. 545, 116 N. E. 477, 478) constitutes a distinct liberalization 

the first holding. The policy made indemnity payable whenever “the insured 

by reason of sickness is necessarily and continuously confined within the house.” 
The insured became afflicted with bronchial trouble, but spent little time while ill 
in his hown home. He left it for the home of his sister, and, after remaining 
there for a while, went to different hospitals and sanitariums. Later, he returned 
to his home, and then went to Italy. Much time was spent in moving to and fro. 
lhe court, in its second decision, held that he could recover until his departure 
tor Italy, but denied recovery from that point because of a provision of the policy 
requiring the insured to live at a place where the insurer’s physicians could 
examine him. In permitting recovery, the court said: “The defendant conceded 
that if the plaintiff had been compelled to remove by reason of fire, by the termina- 
tion of his tenancy, by order of the board of health, or if he was removed by 
superior force, the actual continuity of confinement would not have been broken 
within the meaning of the provision for continuous confinement within the house. 
*** There is no break in the continuity of the insured’s sickness of the 
required degree in the cases covered by the defendant’s concession because by the 
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true construction of this clause of the policy what is required is a degree of sick- 
ness, not the literal fact of staying in the house under all circumstances.” 

In Reeves v. Midland Casualty Co., 170 Wis. 370, 174 N. W. 475, 476, 959, the 
house-confinement clause limited payment to the period while the insured was 
“necessarily and continuously confined within the house.” The insured was over- 
taken with illness and for a time was confined within the house, but later “was 
able to sit out on his porch a great deal, and frequently drove to the doctor's office, 
a distance of four miles, to be treated.” The court permitted recovery for the 
time of actual house confinement, but held that such confinement “cannot be rea- 
sonably construed to include time around the house, about the house, or when he 
was making trips to Polar and receiving treatment in the physician’s office.” In 
Dunning v. Massachusetts Mutual Accident Ass’n, 99 Me. 390, 59 A. 535, the 
house-confinement clause promised indemnity for a disability “requiring absolute 
and necessary confinement to the house.” The insured was afflicted with iritis. 
We quote from the decision: “The plaintiff does not claim that his disability was 
such as to require ‘absolute and necessary confinement to the house,’ or that he 
was in fact confined to the house continuously during the time for which he asks 
for indemnity.” 

The court held he was not entitled to recover for house confinement 


In Sawyer v. Masonic Protective Ass’n, 75 N. H. 276, 73 A. 168, the policy 
promised indemnity for the period that the insured shall be “absolutely, necessarily, 
Jand] continuously confined to his house.” The insured was afflicted with paral- 
ysis of the throat. Once or twice a week he went to the office of his physician 
for treatment. Occasionally he went to a barber shop a quarter of a mile from 
his home. At times he stepped into the store of which he was proprietor. On 
another occasion he went to a beach, consulting a specialist at Boston en route. 
At the beach he went to a barber shop twice a week. It will be observed that 
this man was not disabled. In denying recovery, the court declared, “The dis- 
ability is to be such as to ordinarily confine one to the house,” and stated that a 
man who could walk to his store, barber shop, physician’s office, etce., was not 
confined to his house. It made frequent reference to its earlier holding in Scales 
v. Masonic Protective Ass’n, 70 N. H. 490, 48 A. 1084, 1085, wherein it held: “It 
would be generally understood that a sick person was confined ‘to’ the house, 
although he went into the dooryard to take sun baths or get fresh air.” 


It disavowed any intention of overruling that decision. 


In State ex rel. v. Cox, 322 Mo. 38, 14 S. W. (2d) 600, the policy promised 
payment “if the insured shall be continuously confined within the house, not leav- 
ing it at any time or for any purpose whatsoever.” The insured became afflicted 
with eczema and scurvy. While receiving treatment in a sanitarium he occasion- 
ally went for a walk, sometimes going to the post office, and on two occasions to 
the courthouse. Two or three times each week he rode on a street car to the 
public square where he walked about for an hour. On two occasions he took an 
automobile ride. The court called attention to the strict language of the house- 
confinement clause, and held that it was obvious that he was not within its em- 
brace. In Lachterman v. Mutual Benefit Health & Accident Ass’n (Mo. App.) 
60 S. W.(2d) 646, the house-confinement clause rendered payment available for 
an illness “which confines the Insured continuously within doors.” During the 
period for which he claimed indemnity the plaintiff made not less than thirteen 
visits to his physician's office, lived at the home of his sister, and on two or three 
occasions went to his place of business to find out how his business was being 
conducted. The court held he was not entitled to recover. In Olinger v. Massa- 
chusetts Protective Ass’n, 221 Mo. App. 405, 278 S. W. 86, 87, the policy required 
confinement to the house before indemnity was payable. The insured was afflicted 
with cancer of the mouth. In his report to the company, he answered that his 
disability did not strictly confine him to his house, and “I was unable to leave my 
house for none days.” His physician made similar replies upon his regular reports 
The insured made regular visits to his physician’s office, rode on street cars, and 
on a train. The court held that it was obvious that his case was not within the 
house-confinement clause of the policy. In Bucher v. Great Eastern Casualty Co 
(Mo. App.) 215 S. W. 494, 495, the policy promised payment for the period in which 
the insured was “totally disabled, confined within the house, not leaving it for 
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ny purpose, and regularly visited therein by a legally qualified physician.” The 
ins soe became afflicted with an eye ailment which rendered eer eyes oversensi- 
tive to light, but which made continuous confinement in the house positively harm- 
ful. She called daily at her physician’s offices for treatment. Upon his advice 
she went to Arcadia, Mo., and later to Union, Mo. The court held that the above 
provision of the policy was free of ambiguity, and denied her recovery. In Brad- 
shaw v. American Benevolent Ass’n, 112 Mo. App. 435, 87 S. W. 46, 47, the policy 
required that the insured “be entirely and continuously confined in bed” before 
indemnity was payable. The insured was afflicted with neurasthenia, and, accord- 
ing to the decision, “was never, even when at his worst, confined to the bed,” but 
spent most of his time out of doors. It was clear that he was not within the bed- 
confinement clause of his policy, and the court held that he could not recover. 
But see Ramsey v. General Accident, Fire & Life Ins. Co., 160 Mo. App. 236, 142 
S. W. 763, where the Kansas City division of the Missouri appellate court took 
more liberal view than that expressed by the St. Louis branch in the above deci- 
sions. It allowed recovery under a house-confinement clause while the insured 
was traveling for medical attention and spending time outdoors for health improve- 
ment purposes. In Hakspacher v. A=tna Beneficial Ass’n, 55 Pa. Super. Ct. 410, 
the policy promised payment for the period that the insured is “strictly, neces- 
sarily and continuously confined in the house.” The insured claimed payment 
during the time he made weekly trips from his seashore abode to his Philadelphia 
ome for medical treatment, going on Thursday and returning on Saturday. The 
ourt held that the insured was not “strictly, necessarily and continuously con- 
fined in the house.” In Lieberman v. Columbia National Life Insurance Co., 
Pa. Super. Ct. 276, the policy provided payment for a disability which “necessarily 
onfines the insured to the house.” The insured contracted tonsilitis. During the 
period for which he claimed indemnity he was out of his home every day calling 
upon his physician or going to his place of business, but not transacting any; in 
fact, he did not clatm that he was confined to his house, but argued that the 
house-confinement provision was unreasonable. The court denied him relief. In 
Garvin v. Union Mutual Casualty Co., 207 Iowa, 977, 222 N. W. 25, 26, 61 A. L. R. 
633, the house-confinement clause limited indemnity to the period in which the 
insured was “strictly and continuously confined within the house.” The court per- 
mitted the insured to recover for a period in which he frequently left his house 
to cons sult physicians, took treatment at hospitals, and spent time in the sunshine. 
In so holding, the court declared: ‘We are disposed to concur in the view 
eabresend in some of the cases cited, that a too narrow and constricted construc- 
tion should not be placed upon the terms of this policy. ‘Strictly and continuously 
confined within the house,’ in its most literal interpretation, would require that 
the insured stay constantly within the four walls of the house. * * * Such 
narrow and limited construction should not be adopted in the interpretation of 
contracts of this character. The record in this case disclosed that for certain per- 
iods of time described in the evidence the insured was in fact strictly and literally 
confined within the house. * * * Nor do we think that the insured is deprived 
of his right to recover for such period of time as he was temporarily absent from 
his house for consultation with a physician in the town where he lived.” 


Very little comment is required to distinguish the facts before us from those 
before the courts in the above cases which denied recovery. The clause under 
consideration is not a bed-confinement clause; it does not employ the words “abso- 
lutely, necessarily, continuously confined to the house,” nor the words “continu- 
ously confined within the house, not leaving it at any time or for any purpose 
whatsoever”; our plaintiff never left his home to go back to his place of employ- 
ment; he took no week-end trips to visit a physician in a distant city; he and his 
physician made no statements upon the insurance company’s monthly report blanks 
that the plaintiff was never confined to his house; his illness is not iritis, nor 
eczema, nor throat affection, leaving him free to go wherever he choses; and he 
has not ridden around in street cars and walked about parks unattended. 


In his brief, the plaintiff reviews many additional decisions, but since some 
of these are reviewed in Stewart v. Continental Casualty Co., 141 Wash. 213, 
250 P. 1084, 1085, 49 A. L. R. 960, and others in the annotation accompanying the 
report of that case in the volume last mentioned, we deem it unnecessary to make 
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express mention of them. The Washington court, in the case last cited, expressed 
the trend of the authorities thus: “The decisions of the courts touching prob- 
lems of this nature are seemingly not harmonious. It seems to us, however, that 
such conflict is rather more apparent than real, when each decision is particularly 
noticed in the light of the circumstances of the particular case dealt with. Indeed, 
there seems to be no two cases exactly alike. The words, ‘confined within the 
house,’ or ‘confined to the house,’ have seldom been taken by the courts in their 
literal meaning.” 

The editor of A. L. R., in the aforementioned volume, states the results of 
his examination of the decisions thus: “While the decision in each case depends 
largely on its particular facts and the wording of the contract of insurance, it may 
be stated as a general rule, from an examination of all the cases on the subject, 
that the provisions of a health or accident insurance policy requiring the insured 
to be confined to the house do not have to be literally complied with in order to 
entitle the insured to his indemnity.” 

[5] Our examination of the authorities convinces us that confinement within 
the four walls of one’s home every moment of the period for which indemnity is 
sought is unnecessary. Before a recovery can be had under a clause similar to 
that under consideration, the insured must be afflicted with an illness which men 
commonly regard as a confining illness. When the illness is sufficiently severe 
to confine the insured to his home for substantially all of the time, an occasional 
excursion outside to secure medical attention or to secure the healing effect of 
sunshine will not defeat recovery. We take the precaution to add that mere loss 
of income without necessary confinement will not suffice. Malingering cannot 
augment the amount of recovery, and trips to one’s place of business for business 
purposes is evidence that the insured is no longer confined indoors. The trips 
outdoors must be taken for the exclusive purpose of facilitating recovery. 

The above being our views, it follows that the assignments of error disclose 


no error 


[6] Based upon the provisions of section 46-134, Oregon Code 1930, the plain- 
tiff moves for the allowance of an attorney’s fee as compensation for the services 
of his attorney in this court. Such an allowance is permissible. Spicer v. Benefit 
Ass'n of Ry. Emplovees, 142 Or. 574, 17 P.(2d) 1107, 21 P.(2d) 187. The circuit 
court allowed the plaintiff $500 with which to compensate his attorney for services 
rendered in that court. The cause has been twice before us. Purcell v. Wash 
Fid. Nat. Ins. Co., 141 Or. 98, 16 P.(2d.) 639. The judgment should include an 
alowance of $500 as compensation for plaintiff's attorney in this court 

Rand, C. J.. and Belt and Kelly, JJ., concur. 


WISE v. FIRST NAT. INS. CO. No. 13772 
Supreme Court of South Carolina. Feb. 13, 1934 
172 Southeastern Reporter 764. 

1. INSURANCE 

Insured was not bound to tender premiums to renew lapsed health policy 
after notice from insurer that policy would not be continued and premiums 
accepted unless waiver of liability for disability from certain causes was signed 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
2. INSURANCE 

Insurance company, issuing health policy paid up for life after 120 months, 
could not cancel or refuse premiums to renew it after time for which premium 
was paid 

(For other cases, see Insurance, Dec. Dig. § 228.) 
Appeal from Common Pleas Circuit Court of Richland County; M. S. Whaley, 
Judge. 

Action by Marguerite Wise against the First National Insurance Company 
From orders denying defendant’s motion to reopen and vacate a default judg- 
ment and extend the time to answer, defendant appeals. 
A firmed 
The orders of Judge Whaley are as follows: 

Order of Judge Whaley. 

On May 22, 1933, Judge Whaley passed and filed the following order: 
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The First National Insurance Company moved to reopen the default judgment 
in this case on the ground of excusable neglect set out in the affidavit of D. M. 
Winter, Esquire, of the Columbia Bar, that the papers were sent to him in time, 
and due to his inadvertence he failed to answer or notify plaintiff's counsel that 
he expected to appear for the company until ten days after the time for answer- 
ing had expired and the day after judgment was entered in this cause. 

Judgment was awarded to the plaintiff for the sum of $119.30 of which $73.26 
represented disability from January 8 to January 30, 1933, and $50 disability from 
February 23 to March 5, 1933, the difference being accounted for by deduction for 
premium. 

Were this merely a question of inadvertence of counsel and if the court was 
satisfied that the defendant would prevail in its defense on a trial of the case, it 
would be more inclined to reopen the judgment, but after a full consideration of 
ali the matters before the court and the possible defenses urged by counsel, the 
court is of opinion that the judgment should not be reopened and should be 
allowed to stand as written. 

In view, however, of the strong plea of defendant’s counsel that a proper 
construction of the policy gave the company the absolute option to terminate its 
liability at the end of any monthly period for which the premium had been paid, 
and its refusal to accept the premium for the period in which the last illness 
occurred, the court leaves open for its own consideration, and not for the con- 
sideration of a jury, the sole question of the construction of this policy reserving 
the right to reduce the judgment in a sum not to exceed $50 if the court concludes, 
after examination of the policy, that a proper construction thereof will lead to 
the conclusion that the company has the absolute option to cancel, regardless of 
the payment of the premium, and has not waived this option or if the court should 
conclude that the amount due for the last disability has been miscalculated, also 
the question as to whether the policy had lapsed. 

It is therefore, ordered and adjudged that the motion be and hereby is refused, 
except as hereinabove noted. 

Second Order of Judge Whaley. 

The matter was heard before Judge Whaley on the 3lst day of May, 1933, 
ind the following order was filed June 2, 1933: 

This matter came to be heard before me, without a jury, on the 3lst day of 
May, 1933, at 10 o’clock a. m., the plaintiff being represented by Mr. D. W. 
Robinson, Jr., and the defendant by D. M. Winter. 

The contention to be disposed of was whether or not plaintiff was entitled to 
tecover for the last period of illness alleged in the complaint, the question of the 
first period having been disposed of by a previous order of this court, based upon 
the motion made by counsel for defendant to open up the judgment rendered 
nerem 

It was suggested by counsel for defendant, first, that the company had an 
absolute right to cancel the policy at the end of any period for which the premium 
had been paid and to refuse to accept premiums to renew same for an additional 
period: second, that the policy in question had lapsed for nonpayment of premium, 
prior to the commencement of the second period of illness complained of; and, 
third, that there was an error made in the calculation of the amount due for the 
second period of illness, if there was liability for this illness. 

\iter hearing argument of counsel for the defendant, I first took up the 
consideration of the second question, as to whether the policy had, as a matter of 
‘act, lapsed for nonpayment of premiums, and in this connection, my attention was 

alled to a letter written to the insured by the company, on January 25, 1933, 
stating that the policy would not be continued unless a certain waiver was signed 
climinating liability for disability due to pyelitis or kidney trouble, and further 
to the fact that the company was, at that time, indebted to the insured, and sec- 
tion 15 of standard provisions in the policy provides that any unpaid premium 
could be deducted by the company from any amount due to the insured, and my 
attention was further called to the fact that later an offer was made to pay the 
premium, but the company insisted on its position that payment would not be 
accepted unless the waiver was signed. 

[1] The law does not require the doing of a useless thing, and since it was 
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made to appear that the company would not accept the premiums without the 
signing of a waiver, the insured would not necessarily have to offer such payment, 
and was relieved from the necessity of making a tender, and even if this were 
not true, then under section 15, above referred to, the company had a right to 
take out this premium from the amount due, and so it, therefore, appears to me 
that the case must stand or fall on the question of whether or not the company 
had an absolute right to cancel the policy or to refuse to accept renewal premium. 

{2] After hearing argument of counsel for and against the propositions and 
carefully considering the provisions on the face of the policy providing for pay- 
ment and specifically providing that on the first of the month the premium shall 
be payable without notice and reading the noncancelable provision designated as 
section L, and then reading section N and section 15 of standard provisions, above 
referred to, together with other provisions in the policy, I am of opinion that the 
policy cannot be canceled by the company, if premiums are paid, and that the 
company has no right to refuse to accept premiums and thereby avoid the policy. 
Section N, which provides that when the policy has been kept in force for one 
hundred and twenty months, it is paid up for life and as the word “life” is writ- 
ten in capital letters in two places and, with its general provisions, would cer- 
tainly lead the insured to believe that when the policy is taken out, they have a 
right to pay that specific number of premiums and have the policy kept in force 
for life, and to allow the company privileges, after reading this provision, of 
arbitrarily canceling the policy, or refusing to accept premiums to renew it, and 
thereby defeat the very nature of the protection, would be obviously unfair and 
would be a very one-sided arrangement, giving the company the privilege to do 
just as it pleases and not giving the policyholder the protection which the policy 
purports to give. I therefore hold and conclude that the policy cannot be cancelled 
by the company at the end of the time for which the premium is paid, but that 
the policyholder has a right to keep up the policy, and, as long as premiums are 
paid on them, to continue the policy in force and to mature into a ten-year pay- 
nient life policy, and it appears to me that this holding is entirely in accord with 
the last provision of section L in the policy. 

[3] As to the last contention, it was conceded by plaintiff's counsel that an 
error had been made in calculating the amount due and it appears that the period 
of illness complained of lasted for twelve days, and under the terms of the policy, 
would entitle the plaintiff to the payment of $40, rather than $50. I find that the 
defendant's attorney has acted with due diligence in this matter, and if there were 
nothing in the case other than his neglect in failure to answer the complaint in 
time and it appeared that the defense was sufficient that the defendant may 
ordinarily prevail in its contention, I would unhesitatingly open this case up. I 
have gone very carefully into all of the contentions of the defendant and care- 
fully examined the policy, receipt card, letters, documents, and other evidence 
submitted to me and I am thoroughly convinced that the defendant could not pre- 
vail in its contention, and that the plaintiff would ordinarily obtain a verdict, if 
the matter were tried before a jury, and in my opinion, all of the legal conten- 
tions of the defendant have been presented and considered and that the county has 
merely been saved the expense of trial by a jury and the time of the court has 
been saved by the matter being submitted as it has. It is, therefore ordered that 
the motion to vacate the judgment by default entered herein and for extension of 
time to answer, and for a trial by jury herein be and same is hereby refused. — 

It is further ordered that the judgment heretofore rendered in this action for 
$119.30 be and same is hereby modified and reduced to $109.30, and the attorney 
for plaintiff is hereby ordered to remit upon the record of the said judgment the 
sum of $10 within ten days from the date of this order. 

D. M. Winter, of Columbia, for appellant. 
Robinson & Robinson, of Columbia, for respondent. 
STARBLER, Justice. 


This action, commenced April 15, 1933, by the service of summons and com- 
plaint through the insurance commissioner's office, was brought by the —_ 
a enforce the collection of certain sick benefits which she alleged were due he 
under a policy of health and accident insurance issued by the defendant company 
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The defendant having failed to answer or otherwise plead in the time required by 
law, judgment by default was taken against the company. Immediately thereafter, 
counsel for the defendant made an affidavit setting forth the reasons for failure 
to answer, and moved to open up the judgment on the grounds of excusable 
neglect and inadvertence,’ stating in his affidavit certain defenses relied upon. 
Two hearings of the matter were had before the Honorable M. S. Whaley, judge 
of the county court of Richland county, and two separate orders were made by 
him. Certain exhibits, including the policy of insurance, the application for the 
policy, proof of disability, and the correspondence between the plaintiff and the 
ee etc., upon which the company’s defenses were based, were considered 

y the court, along with the affidavit filed, and were made a part of the record. 

At the conclusion of the first hearing, Judge Whaley passed an order, dated 
May 22, 1933, in which he refused to reopen the judgment, but reserved for his 
own consideration the question of construction of the policy as affecting the plain- 
tiffs legal right to recover for the last period of illness alleged in the complaint. 
On May 31, 1933, arguments on this question were heard, and on June 2, 1933, the 
county judge filed an order in which he held that the defendant’s purported 
defenses were not meritorious and that the company could not prevail in its con- 
tention. He, therefore, refused the motion to vacate the judgment and for an 
extension of time to answer. From the two orders mentioned this appeal is taken. 

The respondent makes the point that the appeal should be dismissed because 
the exceptions do not aver that there was an abuse of discretion in refusing to 
reopen the judgment. Even if this contention should not be sustained, we find, 
upon consideration of the record before us, no error as complained of. The court 
is of opinion that the questions raised by the exceptions have been correctly 
answered and disposed of by the county judge. 

The orders appealed from are affirmed. 

Note: Let the order of May 22, 1933, and the order of June 2, 1933, be 
neorporated in the report of the case 

Blease, C. J., Carter and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


CASS v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 7535 
Supreme Court of South Dakota. March 19, 1934. 
253 Northwestern Reporter 622 
INSURANCE. 


In action on indemnity policy for disability from sickness resulting in con- 
tinuous total loss of business timc as manager of tailoring store, evidence as to 
what insured’s duties had been and how much of his time had been occupied in 
performance of duties held properly admitted, as against contention that evidence 


was irrelevant and tended to vary terms of written instrument. 


Under the terms of the indemnity policy, insured’s right to benefits 

Was not based upon a tctal disability from sickness to perform any kind 

ot work or to carry on any business, but such disability only as disabled 

him from performing the duties necessary to manage and supervise his 

tailoring store. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. INSURANCE. 

Under indemnity policy entitling insured to benefits for disability from sick- 
hess resulting in continuous total loss of business time as manager oi tailoring 
tore, if performance of duties required all of insured’s time, and disability was 
such that he could work part of time, then insured could recover as being unable 
to perform duties of manaver. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

Indemnity policy providing for benefits for disability from sickness result- 
‘ne in continuous total loss of business time as manager of store should be liber- 
ally construed so as to carry out intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 


Under indemnity policy, providing for benefits for disability from sickness 
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resulting in continuous total loss of business time as manager of tailoring store, 
ability to perform some oi duties or ability to engage in some other business js 
‘insufficient to defeat recovery. 


(For other cases, see Insurance, Dec. Dig. § 524.) 
INSURANCE. 

Charge that under indemnity policy providing for benefits for disability from 
sickness resulting in continuous total loss of business time as manager of tailor 
ing store, insured could recover if disability from continuous sickness rendered 
him unable to perform substantial and material duties necessary to carry on his 
business in usual manner /eid not error, where insured suffered from arthritis 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from Circuit Court, Davison County; R. C. Bakewell, Juds« 

Action by Lorne R. Cass against the Pacific Mutual Life Insurance Com- 
pany of California. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Bailey & Voorhees and M. T. Woods, all of Sioux Falls, for appellant 

Roscoe Satterlee, of Mitchell, for respondent. 

FoLirY, Judge. 

On or about the 17th day of March, 1921, the defendant issued to plaintiff 
a policy of insurance whereby defendant agreed to pay plaintiff a certain month 
ly indemnity in case of sickness that resulted in continuous total loss of business 
time in plaintiff's occupation as manager and supervisor of a tailoring store, 
with office and supervising duties only; such payments to continue until the 
sured engages in a gainful occupation, providing that he was to receive no com- 
pensation for the first three months of such disability. During the month of 
February, 1931, and while this policy was in force, plaintiff became afflicted with 
a disease known as arthritis, rheumatoid arthritis, some of the medical wit : 
called it, while others called it chronic atrophic arthritis. Plaintiff took treat- 
ment from a local physician, but the disease developed to such an extent that 
the 2d day < March, 1931, plaintiff, acting on the advice of his ple 





wbandoned his business and entered a local hospital where he continued to take 
ireatments. He received no benefit from such treatment. He then went to 
Mudbaden, a sanitarium for the treatment of arthritis, some place in the state of 
Minnesota i spent some time there, but received no benefit and returned to 
his home in Mitchell. There he continued under the care of his local physician, 
but without any improvement, and at the end of three months from the time 
hs had abandoned his business he applied for benefits under the terms ot his 

olicy. Such benefits were allowed and paid by defendant for a period oi four 
months, when payments were discontinued. This action on the part of defend 
ant was taken pursuant to a report made by several pains: who had been 
employed by defendant to make a physic: al examination of plaintiff to ascertam 
the extent of his disability. The opinion expressed by these physicians, based 
upon such examination, was such that defendant refused to pay further benent 
and plaintiff brought this action for the recovery thereof. The case was tried t 
a jury. Verdict and judgment were for plaintiff. A motion for a new trial was 
denied and defendant appeals. 

The record is voluminous and consists largely of the testimony of medica 
experts; there being some three or four of such witnesses: for each of the par- 
tices to the action. So far as the nature, character, duration, and effects o! 
Jaintiff's illness is concerned, the witnesses for the different parties differ very 
little. The principal difference being that plaintiff's witnesses were of thi opin- 
jon that a person afflicted with arthritis as plaintiff is, is not able to attend to 
the duties incident to the management and supervision of plaintiff's business, 
and that he is suffering a continuous total loss of business time; while defend- 
ant’s medical witnesses expressed the opinion that plaintiff is able to attend 
to some of the duties of such business and is not entitled to benefits; one of 
such witnesses testified that he thought plaintiff is able to work three or four 
heurs per day; another said he thought plaintiff could work three to five hours 
per her while a third said he thought plaintiff could work six to seven hours 
per day. None of these witnesses appear to have taken into consideration the 


nervous condition of plaintiff nor the constant pain he would suffer while doing 
such work 
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. 


Arthritis is a disease of the joints of the human body. In plaintiff’s case it 
affected practically all the joints in his body except the hips and his spine. These 
affected joints became swollen, stiff and sore, and at times very painful. This 
pain is intermittent rather than continuous, but very severe at times and, with- 
out any apparent cause, shifts about from one joint to another. Plaintiff is 
much weakened and easily fatigued. His muscles have become so shrunken that 
his weight is reduced from 180 pounds to 152 pounds. He suffers from nervous- 
ness and loss of sleep. At times he is compelled to resort to opiates for the re- 
jief of pain and to induce sleep. His physician advised him to stay away from 
his business; to stay out in the sunshine and get as much exercise as he can 
without causing too much pain. One of the physicians testified that arthritis is 
ayerm disease, that the gcrm creates a poison in the system and causes weak- 
ness and fatigue. To quote one of the physicians: “The normal progress of 
rheumatoid arthritis is over a period of years, commencing as a mild affair and 
generally growing more severe until it reaches a point where the destructive 
process becomes quiet and a reparative process takes place to try and overcome 
the destruction, which is over a period of from several years to a lifetime.” 
Another medical witness testified that arthritis is a disease that is not well un- 
derstood by the medical profession; that even the cause of it is not known. One 
of the medical experts called by defendant testified that medical science has not 
discovered any particular treatment that will cure arthritis. Plaintiff’s hearing 
nd eyesight are still good, and he does not appear to have suffered any im- 
pairment of his mind. 

With few exceptions, plaintiff is up and about part of every day, but never 
all day. He can walk and frequently walks as far as four blocks. He can drive a 
car and drives some nearly every day. He is a member of the Kiwanis Club and is 
a regular attendant at the weekly club luncheons. He was president of the Kiwanis 
Club and performed the duties of that office. He is a member of the Elks Lodge 
and held a high office in the local lodge and performed the duties of such office. 
He enjoys seeing football and basketball games. He made a trip from Mitchell to 
Scotland where he visited his mother, and from there went on to Tripp and Yank- 
ton where he saw football games. He made a trip from Mitchell to Aberdeen 
where he attended a basketball tournament. He was gone on this trip some two or 
three days. He did not go alone on any of these trips, but he did drive the car 
part of the time on all of them. He drives out to the Wesleyan University in 
Mitchell and sees football games and football practice there. He usually sits in 
his car while viewing these sports. 

It is the contention of defendant that a person who was capable of the above 
enumerated activities is not suffering such disability from sickness as to entitle 
him to benetits under the terms of the policy. 

[1] The first assignment argued by defendant is predicated upon the denial by 
the court of appellant’s challenge for cause, to one of the veniremen. This chal- 
lenge and the ruling of the court are based upon the following proceedings: Coun- 
sel for defendant put the following questions to the venireman: 

“Q. Mr. Fredine, I want to ask you if before the reporter was called, I did 
not ask you whether you had some opinion as to the merits of this case and if you 
did not tell me substantially this, that from seeing Mr. Cass, the plaintiff, about 
the streets last fall during the months of October, November and December, you 
had formed an opinion which it would take pretty strong evidence to remove? 
\. Yes, I replied that I did. 

“Q. Mr. Fredine, you say you formed an opinion, did you? A. Yes. 

“Q. How did you form the opinion? A. From my observation. 

“Q. Of Mr. Cass? A. Of Mr. Cass. 

_“Q. And would you carry those opinions with you into your deliberations as 
a juror? A. That is going back to where we were before as to whether it was 
total disability or partial disability. 


“Q. There was a question in your mind at the time you formed this opinion 
as to whether it was total disability or partial, is that it? A. May be I better state 


it this way. 
a disability. 
“Q. But you didn’t know how extensive? A. No. 
“Q. And you still do not know how extensive? A. No. 


That I had formed from my observation, an opinion that there was 
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“QO. As I understand, the issue. in this case is as to whether this plaintiff has 
sustained a continuous total disability under the meaning of the policy, you have 
no opinions then as to whether- he is totally disabled or whether he is not? A. No 

“Q. Your only opinion is that he might be partially disabled? A. Yes. 

“QO. That is what you referred to in your direct examination as a Juror when 
you said you had an opinion? A. Yes.” 

The challenge was denied. There was no error in denying this challenge 
The juror’s opinion went only to the fact that the plaintiff had suffered a dis- 
ability of some kind. This impression was gained by seeing the plaintiff walking 
about the streets and it is probable that every one who saw the plaintiff walking 
about knew at a glance that he was disabled to some extent, but that was not the 
issue involved in the case. The issue was had the plaintiff suffered such disability 
from sickness as to result in continuous total loss of business time within the 
meaning of the policy; a question that the juror knew nothing about. 

{2, 3] Over defendant’s objection plaintiff was permitted to recount and explain 
what his duties had been as manager of a tailoring store, and how much of his 
time had heen occupied in the performance of such duties. This evidence was 
material and competent. It must he borne in mind that under the terms of this 
policy plaintiff's right to benefits is not based upon a total disability from sickness 
to perform any kind of work or to carry on any business, but such disability only 
as disabled him from performing the duties necessary to manage and supervise 
his tailoring store If the performance of such duties required all of his time 
throughout the working hours of the day, and his disability resulting from. sick- 
ness was such that he could work but one-half of the day, then he could not per- 
form the duties necessary to manage and supervise his tailoring store, and the 
defendant would be liable under the terms of the policy. But if it were not shown 
what these duties are or how much of plaintiff's time each day it would take to 
perform them it could be plausibly argued that it did not require more than an 
hour per day each day of plaintiff's time, and so long as he was able to work an 
hour per day he could manage and supervise the business and defendant would 
not be liable 


This evidence was objected to on the ground that it is incompetent, irrelevant, 
and immaterial, and tends to vary the terms of a written instrument. That this 
evidence is relevant and material is too plain to admit of any doubt, and it does 
not, in our opinion, tend to vary the terms of the policy. The clause, “Manager 
of a tailoring store with office and supervising duties only,” does not indicate the 
length of time nor the amount of work necessary to perform the duties of such 
position, and plaintiff does not contend that he was so completely disabled that 
he could not do any work of any kind; therefore, it was competent to show by 
parol evidence how much time and labor on his part was necessary to perform 
his duties as manager of his tailoring store 


[4-6] The court charged the jury, in effect, that under the terms of the policy 
the defendant would be liable to plaintiff if plaintiff’s disability resulting from 
continuous sickness rendered him unable to perform the substantial and material 
duties necessary to carry on his business or occupation in the usual manner. The 
giving of this instruction is assigned as error: appellant contending that if plain- 
tiff’s sickness is not such as to render him unable to perform any of the substan- 
tial duties of his business or occupation he cannot recover. This is putting a nar- 
row literal construction on the policy, and is contrary to the weight of authority 
Insurance policies such as the one sued upon in this action should be and generally 
are given a liberal construction so as to carry out the intention of the parties when 
the contract is entered into. The form of policy involved in this case seems to 
have been in use by defendant for a considerable period of time and has been the 
subject of litigation on several occasions. 

Ability to perform some of the duties of complainant’s business, or ability to 
engage in some other business, is not sufficient to defeat recovery. McCutchen v 
Pacific Mutual Life Insurance Co., 153 S. C. 401, 151 S. E. 67; Pennington v. Pac. 
Mut. Life Ins. Co., 85 Towa, 468, 52 N. W. 482, 39 Am. St. Rep. 306. In Hetzel vy. 
Pac. Mut. Life Ins. Co. of California, 108 W. Va. 22, 150 S. E. 385, 388, it is said: 
“The weight of authority supports the view that provisions in accident policies 
for indemnity in the event the insured is totally or wholly disabled do not require 
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hat the accident shall render the insured absolutely helpless, but such provisions 
are construed as meaning such a disability as rendered him unable to perform the 
substantial and material acts of his business or occupation in the usual and cus- 
tomary way.” 
\nd in Henderson y. Continental Casualty Co., 239 Ky. 93, 39 S. W. (2d) 209, 
is said: “In the policy here involved, the appellee insured the appellant as 
reight brakeman. Under our decisions, the clause of the policy here involved 
1 certain meaning in the law, and that was that the disability was total if 
insured was unable to follow his usual occupation, although he might be able 
something else. Hence it follows that, as the appellant was unable to follow 
upation as a freight brakeman because of the disability to his eves, he was 
disabled within the meaning of his policy.” 
Other cases to the same effect are collected and reviewed in a note in 79 
kk. at page 857. See, also, Couch on Insurance § 1670; May on Insurance 
Fd.) § 522; Joyce on Insurance § 3031; Kerr on Insurance, p. 386. 
There was no error in the instructions given by the court, nor in refusing the 
instructions requested by defendant. A number of errors are predicated upon the 
ngs of the court in the rejection and admission of certain testimony. These 
ments have been examined, but in our opinion no error is disclosed. We 
the case was fairly tried and that the verdict and judgment are fully sus- 
ed by the evidence. 
The judgment and order appealed from are affirmed. 
\ll the Judges concur. 


it 


FRYSH v. COMMERCIAL CASUALTY INS. CO. OF NEWARK, N. J 
Supreme Court of Wisconsin. March 6, 1934. 
253 Northwestern Reporter 184. 
1. INSURANCE 

Where accident policy issued on April 15th stated that first monthly payment 
vave coverage to May Ist, and that subsequent monthly payments would extend 
policy, two subsequent payments held to carry policy to July Ist, as against con- 
tention that policy was effective up to three months of date of issue. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

INSURANCE. 

Practice of insurer to have premiums operate upon accident insurance as of 
irst of month and to treat policy issued before 20th of month as paid to Ist of 
next month by first monthly payment he/d not fraud on prospective policyholder. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

INSURANCE. 

In action by beneficiary of accident policy for death of insured, evidence sup- 

rted finding that insured had paid only three monthly premiums carrying policy 
luly Ist, and hence plaintiff could not recover for insured’s accidental death 

July 7th. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

\ppeal from a judgment of the Circuit Court for Oconto County; Arold F. 
Murphy, Circuit Judge. 

__ Action by John Frysh against the Commercial Casualty Insurance Company 
it Newark, New Jersey. Judgment for plaintiff, and defendant appeals—[By Edi- 
torial Staff. ] 

Reversed and remanded, with directions. 


The action was commenced on November 7, 1932, by John Frysh, plaintiff, 
against Commercial Casualty Insurance Company of Newark, N. J., defendant, 
upon a policy of accident insurance issued to Mike Frysh, a brother of the plain- 
uff. Plaintiff was the beneficiary of the policy, and alleged the accidental death 
of insured on July 7, 1931. The defense is that the policy lapsed on July 1, 1931. 
The case was tried to the court and a jury, and at the conclusion of the testimony 
both plaintiff and defendant moved for a directed verdict. The court thereupon 
ordered judgment for plaintiff. Judgment was entered in accordance with this 


rder on June 29, 1933. Defendant appeals. 
Kaftan, Rahr & Kaftan, of Green Bay, for appellant. 
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Housner & Martineau, of Oconto (V. J. O’Kelliher, of Oconto, of counsel), 
for respondent. 

WICKHEM, Justice. 

The sole question involved in this case is whether the policy was in force at 
the time of the accident. This requires some consideration of the circumstances 
and also of the policy provisions. 

On April 15, 1931, Mike Frysh was solicited by one Scribner, an agent of the 
defendant company, to take an accident and health policy in defendant company. 
On that day he signed an application, which provided that he was to pay a policy 
fee of $2 and a monthly premium of $2.30. At that time he paid the agent $1. 
The policy was delivered to Frysh on April 24th, and he gave Scribner a check 
for $7.90. Of the total of $8.90 thus paid, $2 was to be applied as a policy fee 
and the balance of $6.90 to pay for three monthly premiums. The receipt for the 
first payment of $1 simply acknowledges receipt of $1, “being payment in advance 
of the monthly premium upon the policy so applied for.” The policy contains the 
following provision material upon this appeal: 

“Commercial Casualty Insurance Company, of Newark, New Jersey, (Herein- 
after called the Company) 

“In consideration of the policy fee of two and 00/100 and the monthly premium 
of two and 30/000 Dollars and of the statements in the application for this policy, 
a copy of which is endorsed hereon and made a part of this contract, 

“Does hereby insure Mike Frysh * * * from 12 o'clock noon, standard 
time at the place where the insured resides on the day this contract is counter- 
signed, until 12 o’clock noon, such standard time, of the first day of May, 1931, 
and for such time thereafter as the premiums paid by the insured, as herein agreed 
shall maintain this policy in force.” 

The policy was countersigned April 15, 1931, and effective as of that date 
Each policyholder was given a premium receipt book which contained the name 
and address of the insured, the name of the collector, the policy number, spaces 
for the entry by the agent of payments of premium, and for insertion of the date 
to which each premium carried the insurance. 

[1, 2] It is defendant’s contention that the policy is unambiguous; that the 
first of the monthly payments kept the policy in force from April 15th to May Ist; 
and that the other two carried the policy to July Ist. Plaintiff's contention is that 
Mike Frysh paid $2 for a policy fee, and three monthly premiums amounting to 
$6.90, and that the policy having gone into effect on April 15th, the three monthly 
premiums should carry the policy to July 15th. 

We see no escape from defendant’s contention. The policy is stated to have 
been issued “in consideration of the policy fee of two and 00/100 and the monthly 
premium of two and 30/100 dollars.” In consideration of these two payments the 
policy is stated to give coverage until the first of May. The insurance is con- 
tinued thereafter for such period as the stipulated ‘monthly payments carry it. 
Deceased made two other monthly payments, and by the terms of the policy the 
insurance was thereby continued up to the first of July. In so far as the policy 
is concerned, it is unambiguous and this conclusion is inescapable. There is no 
room for construction. If there were, there is nothing in the circumstance or in 
other provisions of the policy itself that could lead to any different conclusion. 
The receipt book of the insured records three payments of premium. This books 
contains a column entitled, “Date paid to.” The first payment of $2.30 is stated to 
carry the policy to May Ist, the second to June Ist, and the third to July Ist. This 
accounts for all of the money paid by insured except the $2 concededly paid as 
a policy fee. The entries in the receipt book give support, if any support is nec- 
essary, to the construction which we place upon the policy itself. Such evidence 
as was offered to throw light upon the intention of the parties also supports this 
construction. So far as premium payments are concerned, it was the policy of 
the company to have the contracts run from the first of one month to the first of 
the next month. Inasmuch as applications were taken without regard to date, it 
was necessary to have some sort of a rule governing policies issued at times 
other than the first day of the month. The evidence is that it was the policy of 
the company to treat the 20th of the month as a dead line, and that with regard 
to policies issued on or before the 20th, the first monthly premium carried the 
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policy to the first of the next month. On policies taken out after the 20th, the 
first premium would carry them to the first of the second month thereafter. The 
policy, the receipt book, and the conduct of defendant with respect to this policy 
are all consistent with this practice. Nor do we think there is any merit in the 
contention that such a construction tends to work a fraud upon the insured. It 
seems to us not unreasonable that an insurance company should desire to have its 
premium payments operate on the insurance as of the first of each month. This 
being true, there must necessarily be some sort of adjustment. While in this 
particular case the result is that the first premium paid for less than a month’s 
insurance, in other cases the first premium would pay for more than a month’s 
insurance, and the adoption of such a practice cannot be said to evidence an inten- 
tion upon the part of the company to defraud or impose upon prospective policy- 
holders. While this policy was not actually delivered until the 24th of April, it ex- 
pressiv covered the risk from the 15th of April, and hence fell within the rule of the 
‘ompany. Further than this, such a contention has no materiality as an aid to 
onstrucion when the policy is perfectly unambiguous. Plaintiff is standing upon 
the policy, and is bound by the plain, unambiguous terms contained therein. 

|3| The contention is made that the burden of proof was upon defendant to 
ow that the July premium was never paid by deceased, and that there is no evi- 
lence in the record to the effect that it was not paid. This contention is without 

John Jaworski testified that insured worked for him during his lifetime 

and was working for him at the time he was killed in the accident. He testified 
that he was authorized by insured to make payments on the policy, and that he 
made out the check for $7.90 which constituted one of the two payments made by 
insured on the policy. He testified that at no time thereafter did he make any 
payments on behalf of the insured; that he never saw the insured pay to defend- 
ant’s agent any money after April 24th. The receipt book of the insured credits 
nly three payments. It is clear enough that the custom with respect to paying 
premiums was for Scribner, the agent, to call and collect them. Scribner testifies: 

“If this premium wasn’t paid for the month of July, I would have collected 
it if I had been working over there. 

“The Court: When would you have collected this next premium? A. I would 
have collected it just as quick as I could get out there after the 1st.” 
We think the foregoing sufficiently indicates nonpayment of the July premium, 
warrants the conclusion of the trial court that the total payments on this 
policy were $8.90 only. This being true, the contention that the burden of proof 
s not met must fail. 


“it 


In view of the foregoing, it follows that judgment must be reversed and cause 
remanded, with directions to dismiss the complaint. 

Judgment reversed, and cause remanded, with directions to 
‘omplaint. 

Owen, J., took no part. 


dismiss the 
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AUTOMOBILE 


PHELAN v. NEW AMSTERDAM CASUALTY CO. No. 2318. 
District Court, D. Wyoming. Jan. 16, 1934. 
5 Federal Supplement 810. 

INSURANCE. 

Under automobile liability policy requiring immediate notice of accident, giy- 
ing of such notice held condition precedent to insurer’s liabilty. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

INSURANCE. 

Breach of provsion in automobile liability policy requiring immediate written 
notice of accident is sufficient to avoid liability under policy, notwithstanding 
absence of forfeiture clause. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

INSURANCE. 

Third party injured through act of insured under automobile liabilty policy, 
held entitled, under clause in policy, to same rights and to be under same disabili- 
ties as insured when seeking indemnity under policy. 

Automobile liability policy contained provision that the bankruptcy or 
insolvency of the assured shall not release the insurer from any payment 
otherwise due, and if, because of such bankruptcy or insolvency, an 
execution on a judgment against the assured is returned unsatisfied. the 
judgment creditor shall have a right of action against the insurer to 
recover the amount of the judgment, to the same extent that the assured 
would have had to recover against the insurer, had the assured paid the 
judgment. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

4. INSURANCE 

Where insured under automobile liability policy could not recover indemnity 
hecause of failure to give immediate written notice of accident, judgment creditor 
of insured, on return of execution against insured unsatisfied, held not entitled t 
recover stipulated indemnity. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

At Law. Action by Walter Q. Phelan, as administrator of the Estate ol 
Edward Burke, deceased, against the New Amsterdam Casualty Company. 

Judgment in favor of the defendant. 

Walter Q. Phelan, pro se, and Edward B. Almon, both of Cheyenne, \\v« 
for plaintiff 

C. R. Ellery and Bard Ferrall, both of Cheyenne, Wyo., and L. Ward Ban- 
nister and S. M. January, both of Denver, Colo., for defendant. 

KENNEDY, District Judge. 

This is a suit based upon a judgment recovered by plaintiff for the sum of 
$5,000 and costs in the District Court of Laramie county, Wyo., against o1 
Walter Westbrook, growing out of an automobile accident, in which plaintiff 
intestate was killed by the car driven by the defendant Westbrook, he at the time 
carrying an automobile accident insurance policy in the defendant company. An 
answer was interposed, among other things asserting the defense that the insured 
had failed to comply with the terms of the policy in giving notice of the accident 
to the defendant. An appropriate reply was filed and the case went to trial to the 
court, a jury having been expressly waived. 

The plaintiff introduced his evidence and rested. The defendant thereupon 
elected to introduce no testimony and likewise rested. The court took the case 
under advisement and trial briefs have been submitted. 

A synopsis of the facts necessary for the determination of the issues involved 
is as follows: In an automobile accident which occurred on the 10th of December, 
1931, in which Walter Westbrook was driving the automobile, one Edward Burk« 
was killed. At the time said accident occurred Westbrook carried an automobil 
accident insurance policy in the defendant company which had been formerly issued 
to Arthur E. Barwick and transferred by written consent to said Westbrook, 
which policy was in force and effect at the time the accident occurred. Thereafter 


€ 


s 
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some time in June, 1932, letters of administration upon the estate of said Edward 
Burke were issued to the plaintiff Phelan, who duly qualified as such administra- 
tor and the suit for damages based upon the alleged negligence of Westbrook 
was instituted by the administrator and a judgment rendered thereon for the sum 
i $5,000 and costs on December 1, 1932, in the District Court of Laramie county. 
Wyo. No appearance or defense was made to said suit by Westbrook or the 
defendant company and the judgment was taken as by default. On December 3, 
1932, execution was issued upon said judgment and returned “nulla bona” by the 
sherriff, said Westbrook being insolvent. No notice of the accident of any kind 
was ever given by Westbrook to the defendant company. Some time in May, 1932, 
one Edward B. Almon, purporting to act in the capacity of attorney for the heirs 
of the deceased Westbrook, communicated a notice of the accident to the local 
agent of the defendant company and thereafter a notice of claim was filed with 
said company, followed by service of a copy of the summons and petition in said 
‘ause. On December 8, 1932, this suit was commenced in the state court and 
removed here. The portions of the policy pertinent to the issues here involved, 
are: 

“4 Subject to all the provisions, exclusions, conditions and warranties con- 
tained in this Policy, loss, if any, payable, as interest may appear, to Assured.” 

Under section 1 of the policy is the following: 

“In consideration of the warranties and the premium hereinbefore mentioned, 
and subject to the Terms, Provisions and Conditions of Section One of this Policy, 
the New Amsterdam Casualty Company (Hereinafter called ‘the Company’) does 

by insur¢ EY 

“0. The bankruptcy or insolvency of the Assured shall not release the Com- 
pany from any payment otherwise due hereinunder if, because of such bankruptcy 
ir insolvency, an execution on a judgment against the Assured is returned unsatis- 
fied, the judgment creditor shall have a right of action against the Company to 
recover the amount of said judgment to the same extent that the Assured would 
have had to recover against the Company had the Assured paid the judgment.” 

“Subject to the Following Conditions :” 

“B. The Assured shall give immediate written notice of any accident and like 
notice of any claim or suit resulting therefrom, together with every summons or 
ther process, to the Executive Office of the Company at Baltimore, Maryland, or 

its authorized representative.” : 

[1, 2] The question presented as the principal issue in the cause is, whether 
r not in view of the fact that the insured Westbrook failed to give to the defend- 
ant notice of the accident under the terms of his policy, the defendant is therehy 
relieved from liability upon plaintiff's judgment. This point has been a fruitful 
source of judicial expression for a considerable period of time. It has been con- 
sidered by several of the Circuit Courts of Appeals. In St. Louis Architectural 
Iron Co. v. New Amsterdam Cas. Co., 40 F.(2d) 344, at page 346 (C. C. A. 8), 
ludge Booth, speaking for the court, says: 

“One contention of appellant is that the liability of the appellee under the 
ndemnity insurance policy was not affected by the failure to give immediate writ- 
ten notice of the accident in accordance with condition B, because there was no 
provision of forfeiture in the policy for failure to give the notice. We are of 
opinion, however, that such a forfeiture provision is not necessary where, as in 
the case at bar, the language of the contract between the parties plainly makes the 
giving of the notice of the accident a condition precedent to liability on the part 
f the insurance company.” 

\ further expression of the rule, together with the reasons underlying the 
same, is enunciated by the same court, with Judge John B. Sanborn speaking, in 
Clements v. Preferred Acc. Ins. Co., 41 F.(2d) 470, at page 472, 76 A. L. R. 17 
(C..C. AS): 

“The provision of the policy requiring immediate notice was a valid provision, 
and substantial compliance with it was a condition precedent to the right to recover 
under it. See St. Louis Architectural Iron Co. v. New Amsterdam Casualty Co. 
[C. C. A.| 40 F. (2d) 344, and cases therein cited. 


“In Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 462, 14 S. Ct. 379, 
381, 38 L. Ed. 231, the Supreme Court of the United States said: ‘The compliance 
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of the assured with the terms of the contract is a condition precedent to the right 
of recovery. If the assured has violated or failed to perform the conditions of 
the contract, and such violation or want of performance has not been waived by 
the insurer, then the assured cannot recover. It is immaterial to consider the rea- 
sons for the conditions or provisions on which the contract is made to terminate, 
or any other provision of the policy which has been accepted and agreed upon 
It is enough that the parties have made certain terms, conditions on which their 
contract shall continue or terminate. The courts may not make a contract for the 
parties. Their function and duty consist simply in enforcing and carrying out the 
one actually made.’ 

“In the policy before us, the insurer contracted for immediate notice in case 
of an accident as a result of which it might become liable under the policy. This 
case well illustrates the importance of such a provision to it. The evidence indi- 
cates that at the time of the accident neither the appellant nor David Newell con- 
sidered her injuries serious. That was apparently the reason that nothing was 
said by David to his father about the accident. The appellant made no claim and 
consulted no attorneys with reference to her claim for more than a year. It is 
probable that if prompt notice of the accident had been given, as required by the 
policy, the claim of the appellant would have been settled without a lawsuit and 
at a small expense. In any event, the accident would have been promptly investi- 
cated, the cause of it determined, evidence procured, and the nature and extent 
of the injuries to the appellant ascertained. It is a matter of common knowledge 
that with lapse of time witnesses disappear. The difficulty of establishing a 
defense, if one exists, is greatly increased, and the seriousness of injuries becomes 
either increased or exaggerated. It frequently happens that injuries which may 
at first be fully compensated for by a small settlement, to the satisfaction of all 
concerned, later become complicated by mental or nervous disorders, either real 
or imaginary, which can only be cured by a large verdict. The hazard of insuring 
against liability for an accident of which an insurer is entiled to immediate notice 
is an entirely different risk than insuring against such liability where notice may 
be given at the end of twenty-three months. The premium charged is or should 
be measured by the hazard assumed. The premium on an insurance contract such 
as the one involved here which requires prompt notice ought to be one which 
would be entirely insufficient to carry a policy which provided that notice should 
be deemed sufficient if given within two vears from the time of the accident. This 
merely illustrates the importance of giving effect to the terms of the contract of 
insurance substantially as they are agreed to.” 

Some of the state courts have adhered to the same rule. In Hagstrom et al. 
v. American Fidelity Co., 137 Minn. 391, 163 N. W. 670, at page 671, it was stated: 

“The court below construed the provision of the contract above quoted as 
one requiring the service of the notice within a reasonable time, and submitted 
the question of reasonableness to the jury. That view of the contract is in harmony 
with the authorities, including our own decisions. Fletcher v. Ins. Co., 79 Minn 
337, 82 N. W. 647; Ermentrout v. Girard Fire & Marine Ins. Co., 63 Minn. 305, 
65 N. W. 635, 30 L. A. A. 346, 56 Am. St. Rep. 481; 24 Harvard L. Rev. 580. But 
we think the question whether the service was made within a reasonable time, the 
facts not being in dispute, was one of law, and should have been disposed of 
accordingly. 

“The object and purpose of this provision of the policy was to afford the 
company an opportunity to make an early and prompt investigation into the claim 
or loss or injury, not only to learn and ascertain the facts with respect thereto, 
but also to protect itself from a possible fraudulent and fictitious claim. If there 
be long delay, this purpose of the contract may be wholly defeated, and the 
insurer deprived of the right to early information in reference to the merits of 
the claim. The facts may be concealed, witnesses scatter and disappear, rendering 
a delayed investigation without substantial results. We have heretofore held 
that the requirement of notice is of the essence of the contract, a condition prec- 
edent, and if the delay be such as to defeat the purpose of the contract, and 
deprive the insurer of the opportunity of an early investigation into the loss, there 
is a breach of the contract by the insured which will forfeit his right of indemnity.” 

In Friedman v. Orient Ins. Co., 278 Mass. 596, 180 N. E. 617, at page 618, 


it is said: 
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“Immediate notice of the loss in writing, required by the terms of the contract, 
was a condition precedent to recovery in this action. The burden of proving per- 
formance, or excuse for nonperformance, was on the plaintiff. Hatch v. United 
states Casualty Co., 197 Mass. 101, 105, 106, 83 N. E. 398, 14 L. R. A. (N. S.) 
503, 125 Am. St. Rep. 332, 14 Ann. Cas. 290; McCarthy v. Rendle, 230 Mass. 35, 
119 N. E. 188, L. R. A. 1918E, 111; Wilcox v. Massachusetts Protective Associa- 
tion, Inc., 266 Mass. 230, 165 N. E. 429; Vasaris v. National Liberty Ins. Co. of 
America, 272 Mass. 62, 66, 172 N. E. 99; Hannuniemi v. Carruth, 278 Mass. 230, 
179 N. E. 597, and cases cited.” 

In Gifford v. New Amsterdam Casualty Co. (Iowa) 248 N. W. 235, at page 
236, is the following language: 

“That notice was given as soon as practicable under the facts and circum- 
stances existing at the time of the accident is not open to doubt. It then becomes 
a question whether it was given within a reasonable length of time, under all the 
facts and circumstances.” 


In Gullo v. Commercial Casualty Ins. Co., 226 App. Div. 429, 235 N. Y. S 


at page 588, in a decision by the Appellate Division, the following significant 
anguage is found: 


584. 


“The court explicitly charged the jury that, if no such conversation occurred, 
but that there was simply a delay from the 18th day of February to March 3d, 
without any reason for delay in sending the notice, then the jury could not find 
for the plaintiff 

“We agree with the trial court that the written notice given on March 3d, in 

absence of such conversation, would not be immediate.” 

In Sherwood Ice Co. v. United States Casualty Co., 40 R. I. 268, 100 A. 572, 

page 574, the opinion carries an analysis of certain cases in which delays with- 
t excuse were held to be breaches of the condition of the policy to give immedi- 
‘notice and prohibiting recovery : 

“On the other hand, where the facts were not in dispute, and the delay was 


inexcused, comparatively brief periods of delay have been held as a matter of law 


to be a breach of the condition to give immediate notice. See Smith, etc., Mfg. 


v. Travelers’ Insurance Co., 171 Mass. 357, 50 N. E. 516, where there was a 
‘lay of 27 days due to forgetfulness; Foster v. Fidelity & Casualty Co. of New 
rk, 99 Wis. 447, 75 N. W. 69, 40 L. R. A. 833, with a delay of 29 davs after 
wledge of the facts; Rooney v. Maryland Casualty Co., 184 Mass. 26, 67 N. E 
. with a delay of 23 days after the accident; Railway Passenger Assurance Co 
Burwell, 44 Ind. 460, where there was a delay of only 6 days; Myers v. Mary- 
‘and Casualty Co., 123 Mo. App. 682, 101 S. W. 124, with a delay of 6 weeks: 
Oakland Motor Co. v. American Fidelity Co., 190 Mich. 74, 155 N. W. 729 
(1916) with a delay of 3 months; and Travelers’ Insurance Co. v. Nax, 142 F. 
633, 73 C. C. A. 649, there having been a delay of 139 days after the accident. 

“In the present case there was a delay of 142 days in giving the notice to the 
defendant. The plaintiff knew of the accident on the day of its occurrence, March 
15, 1913, and showed its understanding of the condition of the policy now in question, 


and its liability to comply with it by mailing that day a notice of the accident to 
another company.” 


> 
NX 


) 
Wl 


Citations from various states of a similar nature might be added, but the 
foregoing are sufficient to demonstrate the general trend of the rule in construing 
policies of a similar nature embodying the “immediate notice” clause. 

Some courts have adopted the rule that unless there is a forfeiture clause 
based upon the failure to give notice, such failure will not be sufficient to prevent 
recovery, but the cases generally and certainly those in the federal courts have 
not to held, but base the rule upon the theory of the breach of a condition prec- 
edent and hold it sufficient to avoid liability, as specifically stated in the St. 
Louis Architectural Iron Co. Case, supra. 

Applying this rule to the facts in the case at bar, it is evident that in con- 
struing the “immediate notice” feature of the insurance contract, there was no 
compliance by the insured at any time and the first notice given on behalf of the 
estate of plaintiff's intestate was some five months after the accident occurred and 
no excuse given for the delay except if the injured party or in this case his 
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estate, had any rights under the policy independent of those of the insured, such 
time of serving notice would be deferred for a considerably longer period on 
account of the exigencies of the occasion. It must therefore be held that so far as 
Westbrook, the insured, was concerned, the failure to give notice within a reason- 
abie time breached the policy and would prohibit him from any recovery there- 
under. 


[3] Notwithstanding this feature of the case, the plaintiff contends that he, as 
administrator of the deceased person who was killed in the accident, nevertheless 
has a right by virtue of the judgment which he may enforce against the defend- 
ant, and regardless of the breach of condition on the part of the insured. This 
phase of the question has also been given attention by the courts, whose decisions 
are perhaps not entirely in harmony. As a general proposition it has been stated 
that a third party injured as in the case at bar has the same rights and is under 
the same disabilities as the insured would be in attempting to recover judgment 
for indemnity against the insurance company. This thought is expressed in Metro- 
politan Casualty Ins. Co. v. Colthurst, 36 F.(2d) 559, at page 561 (C. C. A. 9), 
as follows: 

“While not all legally identical with the case before us, in principle and 
logically, we think, these cases lend support to the appellant’s contention that the 
injured person is under the same disability to which the insured would be subject 
should he pay the judgment and seek indemnity under the policy. Of course that 
does not necessarily mean that by agreement or collusion the insured and insurer 
may defeat the claim or prejudice the rights of the injured party, but the record 
here presents no consideration of that character.” 

In United States Fidelity & Guaranty Co. v. Wyer, 66 F.(2d) 856, at page 
838 (C. C. A. 10), Judge Cotteral, speaking for our Circuit Court of Appeals, 
Savs: 

“Weyer was not a party to the insurance contract. By the terms of the policy, 
he had only the right of Buffalo to recover, in case of his insolvency or bank 
ruptcy and an execution unsatisfied against him, if the latter would have had that 
right on paying the judgment. Clements v. Preferred Accident Insurance Co 
(Cc. C. A.) 41 F.(2d) 470, 76 A. L. R. 17: Metropolitan Casualty Insurance Co 
v. Colthurst (C. C. A.) 36 F.(2d) 559; Royal Indemnity Co. v. Morris (C .C. A.) 
37 F.(2d) 90; Hermance v. Globe Indemnity Co., 221 App. Div. 394, 223 N. Y. 5 
93: Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 
A. L. R. 1443: Weatherwax v. Royal Indemnity Company, 250 N. Y. 281, 165 
N. E. 293; Seltzer v. Indemnity Ins. Co., 252 N. Y. 330, 169 N. E. 403.” 

In New Jersey Fidelity & Plate Glass Ins. Co. v. Love, 43 F.(2d) 82 (C. C 
A. 4), the subject is more fully elaborated upon in the text of the decision found 
at page 85, as follows: 

“Tt is argued in this court, however, that under what is termed the insolvency 
clause of the policy (hereinabove set forth), which provides that an action may 
be brought by the injured person or her personal representative in case of death, 
a cause of action arose directly to Mrs. Lowe’s personal representative which he 
could maintain without complying with the conditions of the policy. The insol- 
vency clause was evidently framed to avoid an injustice arising in the case of an 
insolvent assured. Because of his insolency, an assured who had paid premiums 
during the life of the policy might be deprived of the benefit for which he con- 
tracted. The insurance company would be relieved of liability under its policy and 
the injured party would not get redress. Under the insolvency provision of the 
policy, the fact that the assured has suffered no loss because of previous insol- 
vency does not relieve the company of liability. It was not intended to relieve the 
injured party from complying with the terms of the policy. The insolency clause 
itself says in plain terms that the personal representative of the injured party 
may maintain an action ‘under the terms of the policy.’ If the injured party can 
dispense with one of the terms, she can dispense with any of them; but our view 
is that she must comply with its terms and conditions and if she does not do so, 
she forfeits her rights under the policy, the same as the assured. It is said, how- 
ever, that this gives an opportunity for collusion and fraud between the assured 
and the insurance company to defeat the rights of the injured party. There 1s, 
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Lowever, the same opportunity for collusion and fraud between the assured and 
the injured party to defraud the insurance company. But these considerations can- 
not affect the question. The point is that the parties have made their contract in 
plain and unambiguous language, and that by the provisions of that contract all 
of its terms must be complied with before there can be a recovery either by the 
assured or the injured party.” 

In Clements v. Preferred Acc. Ins. Co., 41 F.(2d) 470, at page 473, 76 A. L. 
R. 17 (C. C. A. 8), heretofore cited, the court says: 

“The appellant had the right to recover against the company upon the exe- 
cution issued upon her judgment against David Newel! being returned unsatisfied. 

David Newell would have had that right in case he had paid the judgment. 
United States Casualty Co. v. Breese, 21 Ohio App. 521, 153 N. E. 206; Weiss 
v. New Jersey Fidelity & Plate Glass Ins. Co., 131 Misc. 836, 228 N. Y. S. 314; 
lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 187, 1 A. L. R. 1374. In the last 
case, the Supreme Court of Massachusetts construed a state statute which per- 
mitted an injured person, after having obtained judgment against an insured, to 
suc the insurer direct, and provided that, in the event of loss, the liability of the 
insurance company should become absolute. The court held that the statute meant 
only that, in an action by the injured person against the insurer, the liability of 
the insurer in so far as the amount of the loss was concerned should not be in 
dispute. The court said: ‘Whatever may be their degree of financial responsibility, 
the clause does not mean that the other valid conditions of a contract of casualty 
insurance are abrogated. Whatever conditions are imposed by that contract, 
whether as to written notice by the insured to the insurer of any accident and 
‘laim, the delivery to the insured of summons in case of action instituted, as to 
time of bringing action on the policy, or otherwise, are left in full force, 
unaffected by this clause.’ 

“It is apparent that, since the insurer here did not receive the notice to which 
it was entitled under the terms of its policy, and since it was thereby relieved of 
its liability under the policy to David Newell, who alone was liable to the appel- 
lant, the appellant could not recover in this action. It therefore becomes unneces- 
sary to consider any other question.” 


In Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 
at pages 368, 369, 72 A. L. R. 1443, in a decision of the New York Court of 
\ppeals, spoken by Judge Cardozo, now an Associate Justice of the United States 
og, eo pa in discussing a breach of a contract of insurance by the insured, 
It 1S said: 

“The argument is made that the effect of section 109 of the Insurance Law is 
to create an original obligation in favor of the injured claimant for the amount of 
any judgment recovered against the holder of the policy without reference to any 
breach of condition as between insurer and assured. We see no basis for such 
a ruling. Cf. Schoenfeld v. New Jersey Fidelity & Plate Glass Ins. Co., 203 App. 
Div. 796, 800, 197 N. Y. S. 606; Roth v. National Automobile Mut. Casualty Co., 
202 App. Div. 667, 669, 195 N. Y. S. 865: Lorando v. Gethro, 228 Mass. 181, 185, 
186, 117 N. E. 185, 1 A. L. R. 1374. By express provision of the statute, the action 

to be ‘maintained by the injured person * * * against such corporation 
under the terms of the policy.’ If the terms could be disregarded, insurers would 
be helpless to defend themselves against chicanery or covin. They might then be 
held, though there had been neither notice of the claim nor opportunity reasonably 
prompt to investigate the merits. Cf. Lorando v. Gethro, 228 Mass. 181, 185, 117 
N. EB. 165. b-AS OB. RR. 1504: 


“The plaintiff argues that a bankrupt holder of a policy, colluding with an 
insurer, could refuse to co-operate, and thus enable the insurer to cheat the 
statutory remedy. With equal force, the defendant can argue that a bankrupt 
issured could collude with a claimant to fasten upon the insurer a fictitious lia- 
bility. The statute was prompted by a definite mischief. Cf. Lunt v. tna Life 
Ins. Co., 253 Mass. 610, 149 N. E. 660; Roth v. Nat. Auto Mut. Cas. Co., supra. 
Before its enactment, the insolvency of the assured was equivalent in effect to a 
rclease of the surety. The policy was one of indemnity against loss suffered by 
the principal, and loss to him there was none if he was unable to pay. The effect 
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of the statute is to give to the injured claimant a cause of action against an 
insurer for the same relief that would be due to a solvent principal seeking 
indemnity and reimbursement after the judgment had been satisfied. The cause 


f action is no less but also it is no greater. Assured and claimant must abide 
by the conditions of the contract.” 


See, also, Royal Indemnity Co. v. Morris (C. C. A. 9) 37 F.(2d) 90; Shel- 


Bennett (Mass.) 184 N. E. 722; Peeler v. United States Casualty 
American Fidelity Co., 
Mich. 74, 155 N. W. 729; Hermance v. Globe Indemnity Co., 221 App. Div. 


C. 286, 148 S. E. 261; Oakland Motor Co. v. 


N. Y. S. 93; Guerin v. Indemnity Ins. Co., 107 Conn. 649, 142 A. 268; and 
Coolidge v. 


Standard Accident Insurance Co., 114 Cal. App. 716, 300 P. 885. 


& Guaranty Co., 


phraseology. In Myer v. 
where the phraseology 


Fidelity & Plate Glass Ins. Co. v 
















































































There may be some variance in the court decisions growing out of (1) where 
the insurance is of a compulsory nature under state law, or (2) depending upon 
the express wording of the policy governing the bankruptcy or insolvency of the 
‘nusured and the rights of a third party growing out of such siutation. In a number 
of cases where the insurance is of a compulsory nature, it is held to be for the 
benefit of the public as well as the insured, and in these cases provisions in regard 
tu notice and the like, if present, are not strictly enforced, and yet in this type 
of cases it has been held that such a provision relating to deferred notice does 


accordance 


whose laws the policies are issued. Such a case is Doolan v. United States Fidelity 
5 N. H. 531, 161 A. 39. It is manifest that the policy in suit 
here is not one taken out under any statute requiring compulsory insurance and 
therefore is to be distinguished from contracts of that class. 
It remains to inquire as to whether or not the terms of the policy here are 
to be construed differently than those in the cited cases having a slightly different 
Iowa Mutual Liability Insurance Co., 240 Ill. App. 431, 
was almost identical with that in the policy here sued 
upon, it was construed as not entitling a third party to recover where there has 
been a breach of condition precedent in regard to giving notice. In New Jersey 
. Love, supra, the insolvency clause of the insur- 
ance contract providing for suit by a third party carried the term “under the 
terms of the policy.” In the case at bar it will be noted that the wording is to the 
effect that the insolvency of the insured shall not release the company from any 
payment otherwise due thereunder if because of such insolvency an execution or 
a judgment against the insured is returned unsatisfied, the judgment creditor shall 
have a right of action against the company to recover the amount of said judg 
ment to the same extent that the insured would have had to recover against the 
company had the insured paid the judgment. Whether such a policy is to be dis- 
tinguished in construction from one providing that the third party shall have a 
right of action in case of insolvency of the insured against the insurer “under the 
terms of the policy,” is the final problem. In Ott v. American Fidelity & Casualty 
161 S. C. 314, 159 S. E. 635, 76 A. L. R. 4, a case upon which the plaintiff 
strongly relies, it was held that the language of the policy in the insolvency clause 
applied only to the amount of the recovery by the judgment creditor. It may be 
noted in addition that in that case the policy was issued in accordance with the 
state law, taken out by a public carrier and requiring the policy to be filed with 
the highway commission. In the dissenting opinion, at page 638 of 159 S. E., 161 
. C. 314, is a very logical statement of the minority views concerning the con- 
struction of a policy with language such as is contained in the policy before us. 


“The contention of the plaintiff practically is that the insurance company 1s 
absolutely bound by the judgment which he has recovered against the bus company, 
regardless of the fact that it was not a party thereto; that it cannot go behind 
the judgment and show that certain conditions contained in the policy have not 
been complied with, and that certain limitations of its liability also contained 


therein cannot be insisted upon. No such result is justified either under the st 














under the terms of the policy. The statute not only allows, but requires, the 
insertion of such conditions and limitations as may be prescribed by the eamag a 
sion. The policy specifically limits the recovery by the injured person upon the 
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judgment obtained by him against the bus company, ‘to the same extent that the 
assured would have to recover against the company, had the assured paid the 
judgment.’ Tried by this square, could there be any doubt but that, if the bus 
company had paid the judgment rendered against it and had then sued the com- 
pany for reimbursement, it would have been bound by the conditions and limita- 
tions contained in the policy? 

“It is suggested that the effect of the limitation ‘to the same extent,’ etc., is 
to limit the amount recovered on a judgment to $5,000; if that be true, it was 
entirely unnecessary to add ‘but in no event shall the liability of the company 
exceed the limits expressed in the policy.’ 

“It is insisted that the language of the quoted provision of the policy can have 
no other meaning than that a judgment creditor has the right to recover the 
amount of his judgment from the insurer; that by the provision in question the 
insurer contracted to pay to the injured person the amount of his judgment not 
exceeding the sum named. Such a construction ignores the condition that the judg- 
ment creditor shall have the same right to recover upon the judgment and to the 
same extent that the insured would have had to recover against the company had 
he paid the judgment ; that limitation means nothing, if it does not mean that the 
injured person suing upon his judgment can recover nothing if the insured under 
‘he circumstances would be deprived of the right to recover by a breach of the 
conditions of the bond or by reason of the limitations imposed upon such right.” 


[4] Analyzing the insolvency clause of the policy here in issue, providing 
for a recovery in the event an execution upon a judgment against the assured 
is returned unsatisfied and giving the judgment creditor a right of action against 
the company, it seems to me that the last phrase should be given its true and 
logical meaning, such phrase containing the words, “to the same extent that the 
assured would have had to recover against the company had the assured paid the 
judgment.” I am of the opinion that this phrase should not be construed to refer 
oniy to the amount of the damages in the iight of the last provision which gives 
the right to the judgment creditor only to the extent that the assured would have, 
had he paid the judgment. Its logical construction is that the liability of the com- 
pany is the same in either case; to wit, where the assured pays the judgment and 
sues or where the judgment creditor sues by virtue of the insolvency and con- 
sequent failure of the assured to pay the judgment, the creditor then standing in 
hc shoes of the assured. Assuming that in this case the assured had paid the 
judgment and sued the defendant upon the policy, could it then be asserted that 
the company was foreclosed from raising the defenses involved in setting up a 
breach of a condition precedent by the insured to avoid liability? If a negative 
answer to the question is proper, then any other construction of the language 
conterning the judgment creditor’s right in the case of insolvency as outlined in 
the policv would leave the language without consistent force and effect. To me, 


the reasoning of Judge Cothran in the Ott Case, supra, is unanswerable. 


\s I construe the policy, it is a private contract between the company and 


the insured which makes the liability of the insurer complete only upon the ful- 
filiment of certain stipulated conditions by the insured, where the rights of the 
third parties only accrue upon those conditions being fulfilled and where such 
hird party only has the same rights which the assured would have were he seek- 
ng indemnity upon the judgment for himself. Were the policy one in which the 
nublic was given an interest and right independent of any conditions imposed 
pon the assured, it may be assumed that the policy would have so stated in 
unmistakable terms, and doubtless in such a situation where unlimited liability is 
.ssumed by the insurer independent of the fulfillment by the assured of conditions 
imposed, the premium would have been somewhat greater than the $22 named in 
the policy, as under such circumstances the company would become liable for a 
judgment against the assured although it might never have before heard of the 
accident, or had any notice of the same or of the suit and judgment recovered 
against the assured. Such a policy was litigated in Gillard v. Manufacturers’ Insur- 
ance Co., 93 N. J. Law, 219, 107 A. 446, 447, a case strongly relied upon by plain- 
tiff, which policy contained the following language: “That, notwithstanding any- 
thing herein contained to the contrary, this company will pay any final judgment 





318 The Insurance Law Journal, Vol. 83 [ July, 1934 


within the limits of this policy, recovered by any person or persons on account of 
the ownership, maintenance and use of automobiles”; followed by “this contract 
shall be for the benefit of every person suffering loss, damage or injury.” The 
right of recovery by a third party under such a policy is at once apparent. 

Presumably, the assured in a policy such as here would have some concern 
in not having a judgment entered against him and wish to be indemnified and for 
tlis purpose would have taken all necessary steps to bring about such indemnifiea- 
tion. This did not, however, seem to worry the assured in the case at bar as he 
never took any steps looking to the matter of his indemnification by giving notice 
or otherwise, or in making any attempt to defend the suit against him. 

The conclusion is, that the plaintiff has failed by the evidence to establish a 
cause of action against the defendant, and a judgment may be entered finding 
generally for defendant and dismissing the petition at plaintiff’s costs, reserving 
to him proper exceptions. 


NOSHEY et al. v. AMERICAN AUTOMOBILE INS. CO. No. 63206. 
Circuit Court of Appeals, Sixth Circuit. Feb. 6, 1934. 
68 Federai Reporter (2d) 808. 

2. INSURANCE 

Liability insurer, which reserved right to settle or defend suits brought 
against insured, may become liable to insured for entire judgment recovered 
against insured, though exceeding policy amount, on theory of bad faith toward 
insured in settlement negotiations, but not on theory of negligence or breach of 
iunplied. contract 


(For other cases, see Insurance, Dec. Dig. 514.) 
3. INSURANCE. 
_ Insured’s declaration against motortruck liability insurer held to state cause 
of action for full amount of judgment paid to injured party, though greatly 
excess of policy, on theory of bad faith of insurer in settlement negotiations aa 
in failing to settle while it had opportunity before injured party's suit. 


Declaration alleged that, from May to August, insurer, notwith- 
standing opportunity to do so, failed to settle within policy liability, 
though urged to do so by insured; that in September, prior to trial of 
injured party’s damage suit, insurer’s adjuster conceded that a recovery 
would be had greatly in excess of insurer's liability; that insurer was 
willing to pay full amount of coverage, but its agent was advised to put 
its property immediately beyond reach of any anticipated judgment; 
that insurer was then no longer interested in defense of damage action 
though recognizing its obligation to continue defense; that, while in- 
surer’s agent urged insured to make best settlement possible, and prom- 
ised to release insured in writing from policy obligation not to settle and 
to give written acknowledgment of liability to extent of policy coverage 
neither of such writings was ever furnished to insured; and that insurer 
misrepresented to injured party amount of coverage and financial abil- 
ity of insured 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 

4. INSURANCE. 

Where motortruck liability policy prohibited settlement by insured with in 
jured party except on written consent of insurer, insured was not required to 
rely on oral authority for settlement, as respects insurer's liability to insured in 
excess of amount of policy for alleged bad faith in settlement negotiations 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Tennessee; Harry B. Anderson, Judge. 

Action by Henry Noshey and another, partners under the firm name 0! 
Noshey & Schwab, against the American Automobile Insurance Company. From 
an order sustaining demurrers to the plaintiffs’ declaration and amended de- 
clarations, plaintiffs appeal. 

Reversed and remanded for trial. 
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Clarence E. Clifton, of Memphis, Tenn. (George Randolph and Wassell 
andolph, both of Memphis, Tenn., on the brief), for appellants. ; 
Sam P. Walker, of Memphis, Tenn. (Waring, Walker & Cox, of Memphis, 
nn., on the brief), for appellee. 
Moorman, Hicks, and Simons, Circuit Judges. 
; Circuit Judge 
lecision necessitates a consideration of principles governing the liability of 
insurer obligated to indemnify who undertakes to compromise or defend a 
gainst the assured, and the application of such principles to facts, which 
ust be accepted as proved. 
appellants were plaintiffs below. They were indemnified against loss 
might result from their operation of an automobile truck under a general 
liability insurance policy issued to them by the appellee in an amount not ex- 
ding $10,000, for injury to any one person. The policy was the usual indem- 
ntract, the insurer agreeing inter alia to investigate all accidents and to 
nd all suits thereon in the name and on behalf of the assured; providing 
hat the assured should not voluntarily assume any liability, interfere in negotia- 
ns for settlement, or in legal proceedings, or settle any claim without the 
tlen consent of the insurer previously given, and reserving to the insurer the 
right to settle or defend as it may elect any suit brought against the assured. 
{1] Demurrers in the court below to the’ plaintiffs’ declaration, and their 
mended declarations, on the ground that they failed to state a cause of action, 
were sustained. We are therefore required to consider sufficiently pleaded facts 
proved, and to determine whether upon such assumed facts and the infer- 
nees they may reasonably support a cause of action has been stated within the 
applicable rules of law. 
During the life of the policy plaintiffs’ automobile truck, operated in its 
isiness by one of its employees, accidentally ran down from behind a man by 
name of Armour Slover, who was at the time lawfully crossing a street in 
emphis at an intersection. Slover was fifty years of age, in good health, and 
larly employed at a salary of $150 per month. The injuries were serious, the 
sutfering great, and the result a crippling of Slover for life. Notice of the acci- 
dent was at once given to the defendant, which made its usual investigation and 


Detendant’s investigation disclosed the seriousness and permanent character 

t the injuries; that plaintiffs would have to rely for defense to a damage action 
ly upon the unsupported statement of its truck driver, who was interested 
clearing himself of culpability, whereas Slover’s case would be based upon 
evidence of one or more reputable, disinterested eyewitnesses. Negotiations 
settlement were entered into by the defendant, and an offer was made on 

li of Slover to settle the claim for $12,500, to which the defendant countered 

an offer of $1,500, which during successive stages in the negotiations was 
raised to $7,500. On September 28, 1929, Slover sued plaintiffs for $40,000. In 
May, 1930, Slover offered to settle for $10,000, and the plaintiffs urged prompt 
acceptance No reply was made to Slover’s offer, or heed given to the plain- 
titf's advice. Defendant's attorneys recognized that the suit was a dangerous 
and that settlement should be made, but were unable to secure the consent 
defendant's local agent. In July Slover’s representative complained to the 
plaintiffs at the delay, and insisted upon a prompt answer. Meanwhile the dam- 
age suit was set for trial in September. This plaintiffs immediately communica- 
1 to the defendant, and again urged acceptance. The defendant failed to act 
intil August, when it agreed to settle for $10,000 but was advised that on account 
f{ the proximity of the trial the offer had been withdrawn. In September the 
defendant's agent for the first time conceded the damage suit to be desperate; 
that in all probability recovery would be had far in excess of $10,000. He de- 
clared the defendant willing to pay the full coverage, but advised plaintiffs that 
if they owned real estate in their own names to immediately convey such prop- 
erty to their respective wives so as to place it beyond the reach of the anticipa- 
ted judgment. The advice was spurned. The agent thereupon urged plaintiffs’ 
attorneys to make the best settlement possible to protect their client, and were 
advised that they would gladly do so, but were precluded under the policy from 
ting without the written consent of the insurer. Such written consent was 
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promised, but, though repeatedly requested, was never forthcoming. No 


settle- 
ment being effected, the damage suit came to trial, and resulted in a verdict for 


Slover in the sum of $22,500. Judgment was affirmed by the Court of Appeals 
cf Tennessee (14 Tenn. App. 42) and certiorari denied by the Supreme Court. 
The defendant paid its policy liability with interest and costs, and the plaintiffs 


paid the balance of the judgment with interest. It is for this amount they sue. 

Their action is planted upon three grounds, to wit: The negligence of de- 
fendant in failing to accept the $10,000 offer, bad faith in failing to make a set- 
tlement and in failing to give written authority to the plaintiffs to settle, and for 
breach of an implied contract to settle within the limit of liability. 


[2] The law relating to the liability of an insurer for judgments exceeding 
the amount named in the policy has been carefully reviewed in recent cases, 
by the Circuit Court of Appeals of the Fifth Circuit (American Mutual Liability 
_ansurance Company v. Cooper, 61 F.(2d) 446, 448), by the Michigan Supreme 
Court (Wakefield vy. Globe Indemnity Co., 246 Mich. 645, 225 N. W. 643), and 
by the New York Court of Appeals (Best Building Co. v. Employers’ Liability 
Assur. Corp., 247 N. Y. 451, 160 N. E. 911, 912, 71 A. L. R. 1464), and is the .sub- 
ject of exhaustive notes in 43 A. L. R. 326, and 71 A. L. R. 1467. There is no 
need to multiply citations. It appears to be well settled in cases of limited i- 
ability insurance that the insurer may so conduct itself as to be liable for the 
entire judgment recovered against the insured although the judgment exceeds 
the amount of liability named in the policy. Some of the cases hold that the in- 
sured is entitled to recover upon proof that the insurer in refusing to settle a 
claim for damages was guilty of negligence. In so far as any standard of due 
care may be applied to the exercise of an honest judgment in accepting or re- 
fusing an offer of compromise, the test is rejected in the better reasoned cases, 
end we think rightly so. The practical difficulties in applying such standard 
are at once suggested by the rhetorical question in the Best Building Company 
Case, supra, “We may ask what would constitute negligence in the failure to 
settle a case, as distinguished from bad faith,” and by the laconic observation of 
the Kentucky Court in Georgia Casualty Company v. Mann, 242 Ky. 447, 46 
S.W.(2d) 777, 779, “The gift of prophecy has never been bestowed on 


‘e 
ordinary 
mortals.” 


Nor within the policy limits has the insurer any contract obligation 
to effect settlement, as the policy contains no promise that it will do so under 
any and all conditions or circumstances, and none is to be implied, and beyond 
the policy limits the insurer has of course no authority to bind the assured by 
compromise in any amount whatsoever. The prevailing rule seems to be, how- 
ever, that the insurer must act in good faith toward the assured in its effort. 
negotiate a settlement. This the defendant concedes, in complete accord with 
the holding in the Cooper Case, supra, that: “The insurer cannot escape li- 
ability by acting upon What it considers to be for its own interest alone, but it 
iust also appear that it acted in good faith and dealt fairly with the insured 
* * * This relationship imposes upon the insurer the duty, not under the terms 
of the contract strictly speaking, but because of and flowing from it, to act 
honestly and in good faith toward the insured.” Considering that the action 
below cannot be sustained either upon the theory of negligence or of implied 
contract, but that it may be supported upon allegations of bad faith exercised 
in the settlement negotiations by the defendant toward the plaintiffs, we are 
confronted with the difficulty of analyzing the last amended declaration, a diff- 
culty augmented by the discursive character of the pleading, by the cross refer- 
cnces between its several counts, and the cross references between the allega- 
tions of the original declaration and its several amendments. 

[3] Notwithstanding these difficulties, it yet sufficiently appears that from 
May to August defendant could have settled within the policy liability, but 
tailed to act, though urged to do so by the plaintiff; that in September, priot 
‘o the trial of the damage suit, the defendant’s adjuster conceded the damage 
action to be desperate; that a recovery would be had far in excess of the de- 
fendant’s liability; that while the defendant was willing to pay the full amount 
of the coverage, the plaintiffs were advised they should immediately put their 
property beyond the reach of any anticipated judgment; that the defendant was 
no longer interested in the defense of the law suit, even though recognizing its 
obligation to continue defense in an effort to hold down the judgment. It als: 
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appears that while defendant's agent urged the plaintiffs to make the best set- 
ilement they could, and promised to release them in writing from their policy 
obligation not to settle, and to give them a written acknowledgment of liability 
to the extent of the policy coverage, neither of such writings was ever given to 
the plaintiffs, though they made repeated requests therefor, and that they were 
deliberately withheld, even though the defendant recognized it had no further 
interest of its own to protect. It also appears that the defendant in endeavoring 
to make a settlement misrepresented to Slover the amount of the coverage and 
the financial ability of the plaintiffs to meet a judgment in excess thereof by 
allegations, the relevancy of which is vigorously challenged, but the importance 
of which will presently appear. 

[4] We think the declaration thus reviewed sufficiently alleges facts which, 
if proved, would reasonably sustain a verdict for the full amount of the judg- 
ment in excess of the policy coverage, based upon the bad faith of the defend- 
ant in its negotiations for settlement, and in its failure to settlement while it had 
opportunity before suit. It is no answer to the charge of.bad faith to say that 
the law authorizes the plaintiffs to settle their liability beyond the amount of 
the coverage notwithstanding the policy provision forbidding it, or to say that 
the defendant having orally authorized plaintiffs to settle the damage case the 
provision of the policy was waived, and the plaintiffs not having attempted set- 
tlement in pursuance of such waiver cannot now complain of the defendant’s 
tailure to give written authority for settlement. The plaintiffs were under no 
ibligation to imperil their protection under the policy by a breach of its express 
provisions, nor even to invite a denial of liability and be put to delay and ex- 
pense of suit to enforce it. Moreover, if forced to sue on the policy they would 
still be under the obligation to satisfy a jury that under the circumstances as 
they appeared at the time of undertaking settlement there was reasonable prob- 
ability of a recovery against them in the demand suit of a judgment in excess 
f the policy liability. Finally, if they had acted in reliance upon the oral 
waiver they would still be under the necessity of proving the waiver in the face 
if its possible repudiation by the defendant. The plaintiffs had already a suffi- 
cient demonstration of the ethical standards of the defendant’s agent. He had 
misrepresented to Slover the amount of he coverage He had misrepresented 

He had urged 
them to make nl a execution saoal in anticipation of an adverse verdict. 
They had every reason to exercise the greatest caution in dealing with him. 
They were fully warned by these circumstances to exercise care not to jeopardize 
their protection under the policy, and were acting upon advice of counsel. In 
view of these circumstances, we think it is open to the jury to find upon the 
facts alleged that the defendant did not act honestly and in good faith toward 
the — _ and that the loss incurred resulted from such failure of duty upon 
its part. 

The order sustaining the demurrer is reversed, and the cause remanded for 
trial. In view of the narrowing of the issues, we think a further motion for 
leave to amend the declaration may very properly be addressed to the discretion 
f the trial judge. 


STANDARD SURETY & CASUALTY CO. OF NEW YORK vy. JACKSON. 
No. 4—3309. 
Supreme Court of Arkansas. Jan. 29, 1934. 
67 Southwestern Reporter (2d) 504. 


INSURANCE. 

In action by injured party against insurer for amount of judgment previously 
recovered against insured whose automobile liability policy required him to co- 
operate with insurer in securing evidence, evidence held not to show violation of 
co-operation clause by insured (Acts 1927, p. 667). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
oa \ppeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Action by Mrs. Lou Jackson against the Standard Surety & Casualty Company 


i New York. From a judgment in favor of plaintiff, defendant appeals. 
\firmed. 
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E. W. Moorhead, of Little Rock, for appellant. 

R. W. Robbins, of Conway, for appellee. 

McHAaney, Justice. 

Appellee obtained a judgment in the Faulkner circuit court against one John 
Morgan in the sum of $750 damages for personal injuries sustained by her while 
riding as a guest in his automobile. Morgan carried a policy of liability insurance 
with appellant, and it defended the action for Morgan. Execution issued on the 
judgment and a nulla bona return was made by the sheriff. She thereafter insti- 
tuted this action against appellant in the Pulaski circuit court to recover the 
amount of her judgment against Morgan, as she was authorized to do both by the 
provisions of said policy and of Act 196, Acts of 1927, p. 667. Appellant defended 
the action on the ground that Morgan failed to co-operate with it in the trial of 
the case against him, in that he failed to testify to the same statement of facts ii 
the trial as he had previously given it in writing, and that he thereby violated the 
terms of the policy, which relieved it from any obligation to him, and that, there- 
fore, it is under no obligation to her. Trial to a jury resulted in a verdict and 
judgment for appellee in the sum of $802.25, with interest from March 1, 1933, at 
6 per cent. per annum. 

The policy contained this provision: “B.—Co-operation. The assured shall 
at all times co-operate with the company (except in a pecuniary way) and when- 
ever requested by the company the assured shall aid in securing information and 
evidence, effecting settlements, the attendance of witness and in prosecuting 
appeals. The company reserves the right to settle or defend any claim or suit. 
and the assured shall not voluntarily assume any liability, settle any claim or suit 
except at his own costs, incur any expense (other than for immediate surgical 
relief at the time of the injury) or interfere in any negotiations for settlement 
or legal proceedings.” 

A short time after the accident in which appellee was injured, Morgan gave 
appellant this statement: 

“T have a five-passenger Chevrolet car and about 5 o’clock I took my wife 
and baby boy and my wife’s aunt, Mrs. Jim Jackson, for a ride. We had started 
to go to town and then we decided to ride a little. We wanted to show her ‘Park 
Hill’, as she was visiting us for a few days. 

“IT was driving down a pretty good hill and was going to go up the same 
kind of a hill. There was a narrow draw where the highway had been filled with 
a dump. I was going about thirty miles an hour or a little more. We were on 
concrete pavement. The pavement had sunk into a pretty good drop or ditch 
[ saw it just as I hit it. The way it dropped and still stayed in place you can not 
see it until you are right on it. Then, too, I was not looking for a place like that 
on smooth concrete pavement. I had been over it many times before. We always 
take everybody there that comes to see us. 

“When I hit this place it threw my car up in the air. My four-year-old boy 
was thrown upon my back I found Mrs. Jackson in the back seat limp and uncon- 
scious. I thought she was dead. I drove up the top of the hill to a house and 
called the man out. He brought a pan of water and we bathed her face. She came 
to after that. She was suffering considerable. We hurried home then and called 
Dr. Shelby Atkinson. He gave her a hypodermic. He came back to see her yes- 
terday and today. She is improving today. The doctor strapped up her back 
yesterday And today, he decided it would not be necessary to take an X-ray 
picture.” 

On the trial of the case in Faulkner County he testified that he was driving 
“something over thirty miles an hour; I wouldn’t say how fast, but I was going 
thirty, forty or forty-five miles an hour.” Also that his little boy had climbed 
on his back, and that he was playing with him as he went down the hill and, 
quoting: “I won't be sure whether I was looking ahead or not at that particular 
time. I was not expecting anything like this to happen. If I had known this place 
had been broken in, of course, I would have been on the look-out.” Also that the 
boy had been on his back, that he had pushed him back, and that he was standing 
up against the seat when the accident happened. “I was looking back at the time 
the accident happened. That is what I told you up there. I had pushed him 


back.” 
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Now, it is contended that this testimony is in conflict with his written state- 
ment made a short time after the accident and which is quoted in full herein- 
above, and that as a matter of law it constitutes a violation of the “co-operation” 
clause of the policy above quoted, which entitled appellant to an instructed ver- 
dict in its favor. We cannot agree. As we view the evidence when compared 
with the written statement, there is no material conflict in them. In the statement 
he said he was traveling “about thirty miles an hour or a little more.” In his testi- 
mony he said, as to speed, “Something over thirty miles an hour; I won’t say how 
fast, but I was going thirty, forty or forty-five miles an hour.” Each showed 
ncertainty as to exact speed and each estimated it at “about thirty—or a little 
more,” in effect. In the statement nothing is said about the little boy getting on 
his back, nor did he say he was looking ahead. He did say he was not looking 
for a place like that and he saw it just as he hit it. His testimony does not con- 
tradict anything in the statement, except that he said he was looking back at the 
time the accident happened. There is no material difference between them, and, 
therefore, no lack of co-operation within the terms of the policy. Since, as we 
have shown, there was no failure to co-operate and violation of that clause in the 
contract, the court should have directed a verdict for appellee, as there was no 
question to be submitted to the jury. This view of the matter makes it unneces- 


sary to discuss the alleged error in modifying and giving appellant’s instruction 
No. 3. 


Affirmed. 


BROOKS TRANSP. CO., INC., v. MERCHANTS’ MUT. CASUALTY CO. 
Superior Court of Delaware. New Castle. June 12, 1933. 
171 Atlantic Reporter 207. 
1. INSURANCE. 

Where indemnity insurance policy provided that injured person might sue, 
insurer was not entitled to binding instruction because action was not brought by 
party named in policy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2, INSURANCE. 

In action on automobile indemnity policy, insurer held not entitled to binding 
instructions on ground evidence did not show that return of execution in action 
against driver of automobile was returned unsatisfied “because of the insolvency 
or bankruptcy” of defendant. 

The return of the sheriff, nulla bona, indicated that defendant, in prior 
action, had at time no goods within jurisdiction which would be applicable 
satisfaction of judgment, and testimony was admitted showing that 
such defendant was insolvent, or at least had no property after rendition 
judgment, from which it could be paid. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

ae ee 

sinding instructions cannot be given for automobile indemnity insurer for 
insured’s breach of warranty as to place where automobile would be ee 

1, where evidence raised questions of fact as to such matters as waiver 

(For other cases, see Insurance, Dee. Dig § 668115.) 

4. INSURANCE. 

Where assured breaches warranty in automobile indemnity policy respecting 
place where automobile will be principally used and breach is not waived, such 
breach constitutes defense preventing recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

INSURANCE. 

As regards assured’s breach of conditions of automobile indemnity policy, 
irdinarily, any misrepresentation bringing about issuance of policy on reduced 
Premium rate is “material.” 

(For other cases, see Insurance, Dec. Dig. § 255.) 

INSURANCE. 


\utomobile indemnity insurer, if continuing to defend action against assured’s 
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driver after having knowledge of assured’s breach of warranty respecting place 
where automobile would be principally operated, would not be entitled to rely on 
such breach as defense to action on policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

7. INSURANCE. 

If misstatement in automobile indemnity policy respecting place where auto- 
mobile would be principally used was mistake, due to the error or intentional 
fraudulent act of insurer’s agent, such misstatement would not avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 379[8].) 

8. INSURANCE. a 

When insurance company renounces liability on policy, giving reasons therefor, 
reasons mentioned are deemed exclusive and it cannot thereafter, at trial, rely on 
others which were within its knowledge or as to which it had means of acquiring 
knowledge. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

10. INSURANCE. 

When insurance company, with knowledge of breach of promissory warranty 
prior to loss, cancels policy but retains premiums for time policy was in force, it 
waives right to deny liability by reason of such breach. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

11, INSURANCE 

Where insurance company canceling policy has no knowledge of breach of 
warranty, whether retention of earned portion of premiums is intended to operate 
as waiver of breach of condition of policy is jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

12. INSURANCE. 

Insurance company relying on breach of warranty as defense to policy must 
take earliest opportunity available to renounce liability by reason of breach. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

13. INSURANCE. 

In action on automobile indemnity policy, whether insurer's retenti 
earned premiums constituted waiver of right to rely on assured’s breach of cor 
dition that automobile was to be used principally in certain locality held for jury 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

14. INSURANCE. 

In action on automobile indemnity policy, whether insured’s failure to co-op- 
crate with insurer was sufficient to avoid policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

15. INSURANCE. 

Automobile indemnity insurer, on ascertaining that insured has failed to 
co-operate, as required by policy, must immediately deny further liability if it 
expects later to take advantage of such failure to co-operate. 

In such case, the insurance company cannot, after knowledge of failure 

to co-operate, undertake general defense of action against, assured’s driver 

and, in case of adverse verdict, then have recourse to its own defense of 

failure to co-operate, but its failure to take advantage of its knowledge 
will be deemed waiver. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

16. INSURANCE. 

Whether automobile indemnity insurer, by continuing defense of action against 
assured’s driver after knowledge of lack of co-operation, waived such defense in 
subsequent action against it, held for jury, where counsel for assured’s driver was 
also counsel for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

17. INSURANCE. : 

Liability of automobile indemnity insurer would be terminated by failure o! 
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assured to co-operate as required by policy, unless such failure was in minor par- 
ticular and did not militate against or destroy defense against injured party. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

18. INSURANCE 

In determining whether variance between testimony of assured’s driver as 
given at trial and statements given before trial constituted failure to co-operate 
with automobile indemnity insurance company, extent of such variance or dis- 
crepancy should be considered by jury. 

In such case, mere discrepancy in minor detail or honest mistake 
between several statements of fact surrounding automobile accident would 

not be sufficient to avoid policy, but material or intentional or fraudulent 

variations of statements would constitute “failure to co-operate.” 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

INSURANCE. 

Law does not favor forfeitures of insurance. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

INSURANCE. 

Law will not allow forfeiture of insurance where party claiming forfeiture 

not made use of such claim at earliest opportunity. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

INSURANCE. 

In insurance case, burden of proving forfeiture lies strongly against defendant. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

INSURANCE. 

Proof of waiver of forfeiture is readily admitted in action on insurance policy 
in which forfeiture is claimed. 

For other cases, see Insurance, Dec. Dig. § 664.) 

23. INSURANCE. 

Every provision in insurance policy will be construed more strongly against 
nsurer, since insurer has chosen language employed 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Assumpsit by Brooks Transportation Company, Incorporated, against Mer- 
chants’ Mutual Casualty Company, on an automobile insurance policy not under 
seal; the action being brought by a third person who had secured judgment against 
the agent of the person insured by such policy. 

Instructions to jury. 

Rodney, J., sitting 

William Prickett, of Wilmington, for plaintiff. 

James R. Morford and Arthur G. Logan (of Marvel, Morford, Ward & 
Logan), both of Wilmington, for defendant. 

Superior Court for New Castle County, Action of Assumpsit, No. 201, March 
Term, 1933, on an automobile insurance policy, not under seal, by a third person 
who had procured judgment against the agent of the person insured by such policy. 

Ropney, Judge, in charging the jury, said: 

This is an action brought by Brooks Transportation Company, Inc., a Virginia 
corporation, the plaintiff, against the Merchants’ Mutual Casualty Company, a 
New York corporation, the defendant. 

The facts are somewhat complicated and as many of them are admitted by 
the parties, I will state them as clearly as I can. 

The suit is brought by the plaintiff against the defendant to recover the sum 
of $5,000 which it alleges is due to it by reason of an insurance policy issued by 
the defendant company to one Joseph Scolaro, covering property damage sustained 
by the plaintiff by reason of an automobile collision on or about June 18, 1932. 

The case arises upon the following facts: 

srooks Transportation Company, by its agent, was operating its automobile 
truck between Wilmington and Philadelphia on the eighteenth day of June, 1932, 
in a southerly direction, and an automobile truck owned by Joseph Scolaro, and 
driven by George W. Schoolden, which was insured in the defendant company, 
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was proceeding in a northerly direction on said road; as the two cars approached 
Naaman’s, near the northerly boundary of Delaware, they came into collision, 
alieged to have been due to the negligent operation of his truck by Schoolden 
and the trucks being locked together and Schoolden’s truck having caught on fire, 
the automobile truck owned by the plaintiff was totally destroyed by fire. 

3rooks Transportation Company brought suit against Schoolden and on 
February 2, 1933, obtained a judgment upon a verdict by the jury for the sum of 
$5,000; on this judgment an execution was issued, being No. 255 to the March 
Term, 1933, and was returned on the same day, March 4, 1933, nulla bona, which 
is the legal method of stating that the defendant had no goods in this jurisdiction 
from which the judgment could be satisfied in whole or in part. 

The policy upon which this present suit is brought provides, among other 
things: 

“Paragraph A. Any person * * * legally operating (the automobile men- 
tioned in said policy) while such automobile is being used as described in Para- 
graph 1, shall be deemed to be included within the meaning of the word ‘assured.’ ” 

Under this provision it is claimed that the defendant company was liable for 
the acts of Schoolden, he being authorized to use said truck. 

The policy also contained the provision that no action should be brought 
against the company until after a final judgment had been rendered and the 
amount actually paid by the defendant in said judgment. 

Schoolden did not pay the judgment recovered in the former action, but 
policy provides: 
“In the event, 


tne 
however, of the insolvency or bankruptcy of the ‘assured’ such 
insolvency or bankruptcy shall not release the company from the payment of 
damages * * * for loss occasioned during the life of the policy. If, because 
of such insolvency or bankruptcy, an execution against the 
unsatisfied in an action brought by the injured * * * 
maintained by the injured person * * * 


assured is returned 
then an action may be 
against the company under the terms 
ot the policy for the amount of the judgment in said action.” 

Under this provision it is contended that the judgment against Schoolden 
having been returned nulla bona that the action would lie against the defendant 
company under the policy. 

The declaration or statement of claim of the plaintiff consists of two counts, 
but the details of said counts are not particularly material for your consideration 

The defendant concedes that the policy was issued: that the accident took 
place; that the judgment was obtained by the present plaintiff against Schoolden 
and that it has remained unsatisfied. 

The defendant, however, denies any liability in the action and resists the pay- 
ment upon several grounds, some of which constitute interesting and important 
questions of law. 

The defendant denies that the present plaintiff has any cause of action against 
the defendant. It also denies, as a matter of law, that the execution proven in 
this case with its return is a sufficient compliance with the terms of the policy. 

The defendant contends that the policy also included a material provision 
stipulating that the automobile truck covered by the policy would be “principally 
used” in the city of Baltimore: that this provision constituted a promissory war- 
ranty; that it was not fulfilled by the insured, but on the contrary the truck was 
principally used in long distance hauling from Baltimore to New York: that this 
constituted a breach of the policy and, therefore, no recovery could be had thereon 

The defendant also contends that there is no liability on the company because 
Schoolden, who is regarded as standing in the place of the assured under the 
policy, did not cooperate with the company in the trial of the former action. | 

The defendant contends that it was not obligated to pay the judgment against 
Schoolden because the policy provides in paragraph E, among other things, the 
assured “shall at all times render to the company all cooperation and assistance 
within his power.” 

The defendant contends that Schoolden in his reports of the accident to the 
company and to the company’s counsel in the preparation of the case presented 
one state of facts and upon the witness stand in the former action testified to a 
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different state of facts and that this change of testimony was a failure of co- 
peration provided for by the policy. 

I shall, as concisely as I can, give some of the legal contentions and express 
to you, as clearly as may be, the law applicable thereto. 

I have been asked to instruct you to find a verdict for the defendant upon a 

number of grounds: 

First. That there is no cause of action in the present plaintiff against the 
defendant. 

[1] This is based upon the thought and argument that the contract being 
purely between the defendant company and Scolaro that it was a contract inter 
partes and that the party to sue is the person named in the policy. I cannot grant 
a motion for binding instructions upon this ground. While it is true that in Jones 
y. Buck, 4 Boyce (27 Del.) 546, 90 A. 86, and in Merchants’ Union Trust Co. v. 
New Phila. Graphite Co., 10 Del. Ch. 155, 87 A. 1022, it was determined that in 
a sealed instrument the parties named in the instrument were the only parties 
having a suable interest, yet it is not disclosed in those cases that the instrument 
itself constituting the contract between the parties expressly provided that under 
‘ertain contingencies a third party would have the right to sue. 

It was held in Board of Public Education in Wilmington, for use of Ketcham 

7Etna Cas. & Surety Co., 4 W. W. Harr. (34 Del.) 355, 152 A. 600, that where 
the contract between the parties expressly stipulated that under certain conditions 
other parties might have and exercise a suable interest and it appearing in the 
present case that other parties besides the insured might, under certain conditions, 
have a right of action and as it is contended that these conditions have been met, 
the motion upon this ground is refused. 

[2] 2. The defendant has also asked for binding instructions upon the ground 
that the evidence in the case does not disclose that the return of the execution 
issued in the case of Brooks Transportation Company against Schoolden was 
returned | unsatisfied “because of the insolvency or bankruptcy” of Schoolden. The 
return of the Sheriff, nulla bona, indicates, and, until set aside, establishes, that 
the defendant had at the time no goods within the jurisdiction of the Sheriff 
which would be applicable to the satisfaction of the judgment or any part thereof. 
Testimony has been admitted showing that Schoolden was insolvent or at least 
had no property at any time after the rendition of the judgment from which the 
judgment could be paid in whole or in part. The effect of the provision of the 
policy is to give to a person who has sustained damages a cause of action against 
an insurer for the same relief that would be due to a solvent principal or insured 
person who is seeking indemnity and reimbursement from the insurance company 
after a judgment against him had been satisfied. I, therefore, cannot grant the 
hinding instructions upon this ground. 


[3-5] 3. The defendant has also requested binding instructions because it states 
that the evidence discloses a breach by the assured (Scolaro) of his warranty 
that the automobile covered by the policy would be principally used in the city of 
Baltimore; whereas, it is contended it was principally used in long distance haul- 
ing between Baltimore and New York. I cannot grant the request for binding 
instructions on this ground because the reasons covered by this request include 
several questions of fact for your determination. If you should determine, from 
the evidence, that this warranty was broken by the assured and that the breach 
has not been waived by the defendant, then such breach would constitute a defense 
and the plaintiff could not recover. The question as to whether there has been a 
breach of warranty is a question for the jury and this is especially true as in 
this case where it involves the language here used. The use of the truck is 
restricted “principally” to Baltimore. This word “principally” is a relative term 
and its meaning and the breach or compliance with the policy must depend upon 
the evidence and, therefore, becomes a question for the jury. 

It is contended by the plaintiff that the agents of the defendant knew at the 
time of the issuance of the policy that the truck covered by the policy was to be 
used in long distance hauling between Baltimore and New York. This evidence 
will be considered by you in determining the reliance to be placed by the defendant 
upon that provision of the policy. I do say, however, that if the provision be 
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determined by you as having been agreed to by the parties and that it was broken 
by the assured and that this breach has not been waived, then the defendant 
would be entitled to rely upon such breach and there could be no recovery, 
Ordinarily, any misrepresentation* bringing about the issuance of the policy upon 
reduced premium rate where a larger premium rate would be due if the mis- 
representation had not been made is a material one. 

[6] The plaintiff, however, contends that the defendant has waived the right 
to rely upon this warranty and breach thereof, if such exists, upon several 
grounds. It contends that this defendant company defended the suit brought against 
Schoolden eight months after the accident and that it was in its power to ascer- 
tain all of the facts as to the operation of the truck at that time and that its 
failure to do so operates as a waiver. In other words, the plaintiff contends the 
defendant, having the means of knowledge, cannot defend the suit upon its merits 
and having been unsuccessful in said defense then resort to an alleged breach of 
the policy which it might have discovered and which is contended invalidates the 
policy. 


Tt 


I say to you that if the company knew, or you should find from the testimony, 
ought or could have known of the breach of the policy by Scolaro, with reference 
to the use of the truck for long distance hauling, prior to the time of the trial 
of the Schoolden case; and you should further find that the defendant company 
continued to defend said suit after its knowledge of the breach of warranty by 
Schoolden or after the time when the company should have known of said breach, 
then the company would not be entitled to rely upon said breach as a defense to 
this action. Malley v. Amer. Indemnity Corp., 297 Pa. 216, 146 A. 571, 81 A. L. R. 
1322. 

[7] If you;should determine from the evidence that the insured told the insur- 
ance company, or one of its agents that the truck in question was to be used in 
long distance hauling between Baltimore and New York, or stated such facts 
from which this knowledge was found to have been possessed by the defendant, 
and if you believe that the statement in the insurance policy that the truck was 
to be used principally in Baltimore was a mistake due to the error or intentional 
fraudulent act of the agent of the insurance company, then such mis-statenient 
would not avoid the policy because it would not be a misstatement of the insured, 
but an act of the agent of the insurance company. 

[8] The plaintiff also contends that the defendant has waived its right to rely 
upon the breach of warranty or material representation as to the use of the truck 
principally in Baltimore because the plaintiff says that the defendant in its letter 
of renunciation of any liability under the policy dated February 4, 1933, and 
admitted in evidence, only gave as its ground for renouncing its liability the 
iailure of Schoolden or Scolaro to co-operate with the company. Killeen v. Gen., 
etc., Corp., 131 Misc. 691,-227 N. Y. S. 220; Littlejohn v. Shaw, 159 N. Y. 188, 
53 N. E. 810. I say to you that when a company renounces its liability upon a 
policy and gives the reasons therefor, the reasons mentioned by the company are 
deemed to be exclusive and it cannot thereafter at the trial rely upon others 
This statement, however, embraces only those reasons within its knowledge or as 
to which it had the means of acquiring knowledge at the time of its expression 
of reasons for renouncing its liability. 

If you should find from the evidence that at the time the defendant renounced 
its liability under the policy by reason of the failure of Schoolden to co-operate 
with it, it knew, or by the exercise of reasonable diligence could have known of 
any breach of policy by Scolaro as to the use of the truck in Baltimore and did 
not embrace said latter breach as a ground of its renunciation, then it would be 
deemed to have waived, but if at the said time of its renunciation the defendant 
did not know or from circumstances could not have known of the breach as to 
the use of the truck in Baltimore, then the defendant would not be construed to 
have waived said defense. 

[9] A waiver is often defined to be an intentional relinquishment of a known 
right.” If the right be not known there can be no intentional relinquishment of it 


1See Washington Fidelity Nat. Ins. Co. v. Kowalezek, 5 W. W. Harr. (35 Del.) 
160 A. 872. 





* Keil Motor Co. v. Reyal Ins. Co., 5 W. W. Harr. (35 Del.) ——, 170 A. 201. 
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[10-12] The plaintiff also contends that the defendant is precluded from rais- 
ing any objection to the maintenance of the suit by reason of the breach of the 
warranty that the truck should be principally used in Baltimore, because plaintiff 
says that the defendant retained a portion of the premium for the period includ- 
ing the time of the happening of the accident and thereby asserted the validity of 
the policy for the period covered by the premium retained and definitely waived 
every objection on which the validity of the insurance contract could be denied. 

The plaintiff contends that the contract could not be affirmed in part and 
rejected in part; that it could not be valid and void at the same time and that 
the defendant has charged and retained the premium for the full time it was in 

rece and during which time the accident happened and because it still retains 

premium it cannot say that the policy was void. Neat v. Miller, 170 Wash. 

17 P.(2d) 32, at 34. 

[ say to you that when an insurance company has knowledge of a breach of 
promissory warranty prior to a loss occuring on the thing insured and the 
mpany then cancels the policy and retains a portion of the premium, being the 
premium for the time the policy was in force, then and in such case the com- 
vany having knowledge of the breach, is deemed to have asserted the validity 
i the policy at the time of loss and to have waived the right to deny liability 
on the policy by reason of the breach 

Where, however, the company at the time of the cancellation of the policy 

1 no knowledge of the breach of warranty then the company may or may not, 
ding to the circumstances, by reason of the retention of the earned portion 


the premium be deemed to have waived its right to rely upon the breach of 
arranty. 


In such case, 


it becomes a question for the jury to determine whether or 
t the mere retention of the earned portion of the premium was intended to 
perate as a waiver of the breach of the condition of the policy, or whether 
retention of the premium after knowledge of the breach constituted the 
indebtedness for the amount of the retained premium. The underlying 
rinciple is that the company in relying upon the breach of the warranty as a 
fense to the policy, must take the earliest opportunity available 
nee its liability by reason of the breach. 
In determining the effect of the retention of a portion of the premium, being 
rned portion as constituting a waiver of the breach of the policy, the jury 
ntitled to consider the fact that said portion of the premium was retained 
knowledge of the breach and the full period of retention and whether or 
such retained unearned portion of the premium has, in fact, 


to it to re- 


ever been re- 


{13] In the present case the defendant denies that its retention of the earned 

mium could have any effect as a waiver of its right to rely upon the breach 

condition that the truck was to be used principally in Baltimore and not 

used in long distance hauling between Baltimore and New York. The de- 

it contends that the earned premium retained by it was retained solely to 

naintain the validity of the policy if the truck was used principally in 

is for you to determine from all the evidence in the case whether the reten- 

of the earned premium constituted a waiver of the right of the defendant 

to rely upon the breach of the condition of the policy if such breach has been 

shown. In arriving at this conclusion, you may take into consideration the time 

Mf the acquisition by the company of the knowledge of the breach if such there 

was, and the intent of the company in the retention of the premium, and all 
tatters to be considered in connection with the law applicable thereto. 

[14-16] 4. The defendant has also asked for binding instructions because it 
says that the testimony clearly shows that Schoolden who stood in the place of 
Scolaro, the original assured, violated a material provision of the policy which 
provides that “the assured shall at all times render to the company all co- 
peration and assistance within his power.” 

This request for binding instructions cannot be given. 

The question of whether the insured’s failure to cooperate was sufficient to 
avoid the policy is a question of fact for the jury to determine. 

The plaintiff denies that there has been shown any lack of cooperation and 
insists that the testimony first given in the former trial was in conformity with 


Jaltimore. 
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the information given by Schoolden prior to the trial. The plaintiff « _— 
also that the defendant has waived any right to rely upon any breach of th 
provision requiring the ccoperation of the assured by reason of the fact das 
the counsel for the defendant company continued as counsel in the case after 
the knowledge of the failure to cooperate on the part of Schoolden. 

The plaintiff in support of its contention that the defendant has waived its 
right to insist on the invalidity of the policy because of the lack of cooperation 
of Schoolden relies upon the following alleged facts. During the trial of the 
Schoolden case, Schoolden gave testimony tending to show his responsibility 
for the accident. The defendant now contends this was at variance with his 
former statements which it alleges exonerated him completely. This is claimed 
to constitute a failure to cooperate. Instead of Schoolden’s counsel immediately, 
en his giving his testimony at variance with the previous statements retiring 
or offering to retire from the case and denying the liability of the company, 
they continued as counsel and completed the trial. The plaintiff's counsel con- 
tends this was a waiver of the claim of lack of cooperation. There is. I think, 
no doubt that the law requires an insurer who knows that the assured has failed 
10 cooperate to immediately deny further liability if it expects later to take ad- 
tage of that failure to cooperate. The insurance company cannot after know!- 
edge of the failure to cooperate, undertake the general detense of an action and, 
in case of an adverse verdict, then have recourse to its own defense of failure 
to cooperate. Its failure to take advantage of its knowledge will be deemed a 
waiver. The cases are coliected in 72 A. L. R. 1446, note; Allegretio v. Orego 
Automobile Ins. Co., 140 Or. 538, 13 P.(2d) 647; Miller v. Union Indemnity Co., 
209 App. Div. 455, 204 N. Y. S. 730; 13-14 Huddy on Automobiles, § 299 

In all these cases knowledge of the failure to cooperate was acquired 
the trial began. 

The case of Solomon vy. Preferred Acc. Ins. Co., 132 Misc. 134, 229 
257, is strongly analogous to the present case. There the insured gave a state- 

ment which exonerated himself and placed the blame on the oe, of another 

car. The insurance company undertook the defense of the action. On the trial 
the insured who had given the statement testified to different state oi tacts 
with a resulting judgment against him. Execution having been returned un- 
satisfied, suit was brought against the insurance company. It was contended 
there, as here, that the continuance in the case of the counsel employed by the 
insurance company was a waiver of the right to rely on the defense of no co- 
operation. The Court drew a distinction between the cases where the know!l- 
edge of the lack of cooperation was acquired before trial onl held that when 
the knowledge was suddenly acquired after the defense of the action was begun 
that then the question as to whether the continuance in such action was a waver 
of the defense constituted a question of fact for the determination of the jury 
I am of the same opinion. 

The counsel was not entirely a free agent; he was an officer of the Court 
and could not have withdrawn without application to and leave of the Court. He 
was the attorney of record of Schoolden and of Schoolden alone; his duty may 
have required him to continue to represent Schoolden and take all action in 
lis interest that the circumstances might require. The anomalous fact that 
counsel for Schoolden the only defendant was also counsel for the insurance 
company carrying insurance on the truck operated by Schoolden would not en- 
tirely change this responsibility. 

The jury may, from the facts of the case, determine whether the continu- 
ance of counsel in the conduct of the litigation after they knew of the alleged 
tack of cooperation by Schoolden constituted or did not constitute a waiver on 
the part of the insurance company to subsequently rely upon that lack of co- 
Gperation in a subsequent suit. 

[17] As heretofore stated, the question of whether or not there has be 
any failure to cooperate on the part of Schoolden is a question for the jury 
determine. If you should determine that there has been a failure to cooperate 
and that such failure in such a material amount and character of the testimony 
as to destroy the rights of the defendant under the policy, then the liability of 
the defendant under the policy would be terminated. If, however, you should 
determine that there had been no failure to cooperate or that any failure to c 
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operate Was in a minor particular and did not militate against or destroy the de- 
iense by the defendant in the former proceeding, then the liability of the de- 
tendant would not be discharged under the policy for this reason. 

[18] In determining whether the variance between the testimony of School- 
den as given at the trial and the statements of Schoolden as given prior to the 
trial constituted a failure to cooperate with the company in the conduct of the 
trial, consideration should be given by the jury to the extent of such variance 
or discrepancy. A mere discrepancy in minor detail or an honest mistake be- 
tween the several statements of the facts surrounding the automobile accident 
would not be sufficient to avoid the policy, but a material or intentional or 
jraudulent variation of the statements would constitute a failure to cooperate. 

It is perfeclty competent in this connection in determining whether or not 
the insured was guilty of a failure to cooperate to consider the written state- 
ment by the assured tending to exonerate himself from liability together with 
his testimony in the case and to use these facts, with all others, to determine 
whether or not the assured has in fact failed to cooperate in a material degree. 

[19-23] The law does not favor forfeitures of imsurance, nor will it allow 
the forfeiture where the party claiming the forfeiture has not made use of such 
claim of forfeiture at the earliest opportunity. 

For these reasons the burden of proving a forfeiture lies strongly against 
tne defendant and proof of waiver of the forfeiture is readily admitted. 

Every provision in an insurance policy will be construed more strongly 
against the insurer, the insurer having chosen the language employed in the 
licy 

Summarizing, therefore, and in conclusion I will attempt to condense the 
matters for your consideration within a small compass. 

Your verdict should be for the defendant if you should find from the evi- 
ience that there has been a breach of any material provision of the policy, the 
breach of which has not been waived by the company. In particular, I would 


Say: 


That your verdict should be for the defendant if you should find from 
the testimony that the provision in the policy that the automobile truck would 
be operated principally in Baltimore was broken and not complied with by the 
insured and should further find that there has been no waiver of the breach of 
this condition by the defendant company. 

2. Your verdict should also be for the defendant if you should find that the 
provision of the policy providing for the cooperation and assistance of Scolaro 
and Schoolden was not complied with by Schoolden and should further find that 
the company has not waived the right to rely upon such failure to cooperate. 

In order to find a verdict for the plaintiff you must find that no one of the 
defenses relied upon by the defendant is sufficient to defeat the claim of the 
plaintiff. In doing this you should find some one or more of the following 
facts 

1. Either that the representation or warranty as to the use of the truck in 
Baltimore has not been breached by the assured, or, if such breach has occurred, 
that such breach has been waived by the defendant; 

2. That there has been no breach of the provision as to cooperation by the 
assured or if such failure to cooperate has been proved, there has been a waiver 
thereof by the defendant. 

(The Court here charged on the rules as to the preponderance of evidence 
and conflict of testimony.) 

If your verdict should be for the plaintiff, it should be for such sum as you 
may find from the evidence it has been injured by the failure of the defendant 
to observe the terms of its written agreement, not exceeding the sum of $5,000, 
with interest 
_ li your verdict should be for the defendant, it should simply be a verdict 
tor the defendant. 
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HOME INS. CO. v. HARRISON. No. 23296. 
Court of Appeals of Georgid, Division No. 2. March 3, 1934. 
173 Southeastern Reporter 198. 
1. INSURANCE. 


Insured may recover for fire loss for use of creditor holding legal title as 
security to extent of creditor’s interest, notwithstanding policy provides for pay- 
ment of loss only to holder of legal title. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

2. INSURANCE. 

Where fire policy limited insurer’s liability to cost of repairing or replacing 
automobile or parts thereof, insured could not recover difference between values 
of automobile before and after fire, but only cost of repairs or replacements. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

Error from City Court of Cairo; Ira Carlisle, Judge. 

Suit by J. T. Harrison against the Home Insurance Company. Judgment for 
plaintiff, defendant’s motion for a new trial was overruled, and defendant brings 
error. 

Affirmed. 

Jeff A. Pope, of Cairo, for plaintiff in error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. 

[1] .1. Notwithstanding a fire insurance policy may contain a clause providing 
for the payment of loss only to the holder of the legal title to the property, to 
whom it had been conveyed as security for a debt, the insured may nevertheless 
recover for the loss for the use of the holder of the legal title to the extent 
of the latter’s interest. New Jersey Insurance Co. v. Rowell, 157 Ga. 360, 121 
S. E. 414; Staten v. General Exchange Ins. Corp., 38 Ga. App. 415, 144 S. E. 53: 
Ellis Motor Co. v. Hancock, 38 Ga. App. 788, 145 S. E. 518. 

[2] 2. Where a fire insurance policy provides that the insurer’s liability for 
loss or damage to the property insured from fire shall, where the property insured 
is an automobile, not exceed “what it would then cost to repair or replace the 
automobile or parts thereof with other of like kind and quality,” the insured is 
entitled to recover only the costs of repairs or replacements as provided in the 
policy. In a suit by the insured against the insurer to recover on the policy for 
damage to the automobile from fire a sum representing the difference between the 
value of the property before it was damaged and afterwards, where the defendant 
in its plea denies that it owes the plaintiff the amount sued for, but alleges that 
it is indebted to the plaintiff in a named sum representing “the actual injury and 
damage” to the property as a result of the fire as provided in the policy, and 
which the defendant has tendered to the plaintiff and now tenders, the plea sets 
up the defendant’s contract right to limit the amount of damages to the costs of 
repairs as provided in the policy. 

3. Where upon the trial there was evidence of the estimated cost of replacing 
the damaged parts of the automobile in an amount equal to that found by the 
jury for the plaintiff, and it appears that the jury had, by agreement of counsel, 
inspected the burned automobile, the verdict found for the plaintiff was authorized 

4. The motion for a new trial being only upon the general grounds, and the 
verdict for the plaintiff being authorized, the court did not err in overruling the 
motion. 

Judgment affirmed. 

Jenkins, P. J., and Sutton, J., concur. 


7ETNA INS. CO. v. COMMERCIAL CREDIT CO. 
Court of Appeals of Kentucky. Jan. 26, 1934. 
67 Southwestern Reporter (2d) 676. 

1. INSURANCE. 5 

Automobile insurance policy, in view of mortgage outstanding at time of 
execution of policy and at time of loss, held void, where mortgage was not spect- 
fically described in policy as required. 

Automobile insurance policy expressly provided that insurer shall not 
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be liable for loss or damage to any property insured under policy while 
subject to any lien, mortgage, or other incumbrance, except those set forth 
and described in designated paragraph of policy, and further, except as to 
any lien, mortgage, or other incumbrance, specifically described in desig- 
nated paragraph of policy, the entire policy shall be void, unless otherwise 
provided by written agreement, if interest of insured be or becomes other 
than unconditional and sole lawful ownership. 

(For other cases, see Insurance, Dec. Dig. § 283{[1].) 


Appeal from Circuit Court, Johnson County. 

Action by the Commercial Credit Company against J. E. Mitchell, wherein 
the AZtna Insurance Company was brought in as garnishee by general attachment. 
From a judgment in favor of the plaintiff, the garnishee appeals. 

Judgment reversed, and cause remanded in accordance with opinion. 

Frank M. Drake, of Louisville, and Wheeler & Wheeler, of Paintsville, for 
appellant. 

A. J. Kirk & Son, of Paintsville, for appellee. 

Hosson, Commissioner. 

J. E. Mitchell bought of Max Biederman, on July 31, 1928, a Dodge car. He 
paid part of the purchase money and gave a note for the balance, $865.08, and 
executed a mortgage on the car to secure it. Biederman assigned the note and 
mortgage to the Commercial Credit Company. Mitchell made some payments on 
the note, leaving the amount due $648.81. The Commercial Credit Company, on 
February 19, 1929, brought an action against Mitchell to recover on the note, and 
in that action took out a general attachment, which, among other things, was 
executed on the A&tna Insurance Company, which was served as garnishee; it 
being alleged in the petition that Mitchell on the 9th day of August, 1928, took 
ut an insurance policy with the A&tna Insurance Company, insuring the car in 
the sum of $1,385 for one year, and that while the contract was in full force the 
car on December 14, 1928, was injured in a collision and its value practically 
destroyed. The insurance company filed answer denying that it owed Mitchell any- 
thing, but admitted that he held its policy of insurance and there was an outstand- 
ing claim of loss thereunder, but that the liability of the defendant had not been 
determined. Thereupon the plaintiff filed an amended petition in which it set out 
more fully the terms of the contract of insurance, praying judgment against the 
Etna Insurance Company thereon. Process was issued upon this petition. The 
insurance company’s demurrer was overruled. It filed answer setting up the pro- 
visions of its policy. By agreement the affirmative allegations of the answer were 
traversed of record and the case was transferred to equity. Proof was taken, and 
on final hearing the circuit court gave judgment in favor of the plaintiff against 
the AEtna Insurance Company on the policy. Mitchell was a nonresident of the 
state: was before the court only on constructive process and filed no pleading. 
The policy, among other things, contained this provision: “Unless otherwise pro- 
vided by agreement in writing added hereto, and except as to any lien, mortgage 
ir other encumbrance specifically set forth and described in paragraph D of this 
policy, this Company shall not be liable for loss or damage to any property insured 
hereunder while subject to any lien, mortgage or other encumbrance. Except as 
to any lien, mortgage, or other encumbrance specifically set forth and described 
in pargaraph D of this policy, this entire policy shall be void, unless otherwise 
provided by agreement in writing added thereto if the interest of the Assured in 
the subject of this insurance be or becomes other than unconditional and sole 
lawful ownership.” 

On August 8, 1928, Mitchell signed, acknowledged, and delivered a mortgage 
n the car in question to the Stafford Motor Company to secure an indebtedness 
of $392. The mortgage was then recorded, and on September 6, 1929, the follow- 
mg entry was made thereon: “This mortgage having been satisfied in full, is 
hereby released.” The mortgage was an outstanding obligation at the time the 
policy was issued. The company had no notice of it and insists that under the 
terms of the policy it was not liable. 

The policy must be construed according to the plain, natural meaning of its 
words. By its express provision the company shall not be liable for loss or damage 
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to any property insured thereunder while subject to any lien, mortgage or other 
incumbrance, except those set forth and described in paragraph D of the policy, 
and to make-this entirely plain it is added that, except as to any lien, mortgage, 
or other incumbrance, specifically described in paragraph D, the entire policy shall 
be void, unless otherwise provided by agreement in writing, if the interest of the 
assured in the subject of this insurance be or becomes other than unconditional 
and sole lawful ownership. In some policies there are provisions that the company 
shall not be liable to any other mortgagee or lienholders than those named in the 
policy, but that is not this policy. This policy, by its express terms, shall be yoid 
if there is any lien, mortgage, or other incumbrance on the property, except those 
described in paragraph D. In paragraph D of the policy the mortgage to the 
Stafford Motor Company was not set forth, and on the contrary it was stated that 
there was no lien, mortgage or other incumbrance on the property except the 
purchase-money notes above referred to. The fact that the mortgage to the Staf- 
ford Motor Company was afterwards released on September 6, 1929, in no wise 
affects the rights of the parties. The lien of this mortgage was on the property 
when the policy was issued. The wreck occurred in December, 1928. The release 
of the mortgage, after the car was wrecked, was certainly too late to add anything 
to the liability of the company. The policy was void when it was issued under the 
facts shown. Practically this precise question was before the court in Niagara 
Fire Insurance Co. v. Mullins, 218 Ky. 473, 291 S. W. 760, 763, where, citing 
many authorities and holding the company not liable, the court said: “The less 
interest that the owner of property has in the property, the less care he is apt to 
take for the protection and preservation of the property. A mortgage placed on 
property lessens the interest of the owner and thereby tends to make him more 
careless in the protection of the property. After the owner has contracted not to 
mortgage the property, he cannot do so without the consent of the insurance 
company without forfeiting his policy. The provision is not unreasonable, illegal, 
or against public policy; therefore it must be upheld.” To the same effect, see 
Niagara Fire Ins. Co. v. Hankins, 220 Ky. 234, 294 S. W. 1070. 

[2] The appellee, as an attaching creditor, simply stood in the shoes of 
Mitchell. It had no greater rights than Mitchell had, and if Mitchell had sued 
upon this policy he could not have recovered, as above shown. The action was 
brought in ordinary, but was by consent transferred to equity and heard as an 
equity action. Under the facts the court should have entered judgment in favor of 
the insurance company. 

Judgment reversed, and cause remanded for a judgment as above indicated 


O’ROAK v. LLOYDS CASUALTY CO. et al. 
Supreme Judicial Court of Massachusetts. Suffolk. March 28, 1934. 
189 Northeastern Reporter 571. 
2. INSURANCE 

Liability insurer who, on defending action for injuries, obtained nonwatvet 
agreement from defendant therein, and whose conduct of defense did not mislead 
defendant or insured, he/d not thereby estopped from denying liability to person 
injured. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

3. INSURANCE 

Liability policy must contain matters of substance required by statutes, and ts 
assumed to provide indemnity for insured and any person responsible for operation 
of vehicle with insured’s consent (G. L. [Ter. Ed.] c. 90, § 34A; c. 175, § 113A) 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

6. INSURANCE. 

Bailee taking automobile with owner's consent on condition that he return car 
in half an hour held “person responsible for operation of insured’s motor vehicle 
with his express or implied consent” within compulsory motor vehicle insurance 
law, though bailee failed to return automobile as agreed and accident occurred 
after time for its return expired (G. L. [Ter. Ed.] c. 90, § 34A). 

The words “express or implied consent,” in G. L. (Ter. Ed.) c. 90, 

§ 34A, primarily modify, not the word “operation,” but the word “responsi- 
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ble,” and do not convey thought of consensual relationship at time of acci- 

dent, but imply operator’s possession of motor vehicle with consent of 

owner and responsibility to him. 
For other cases, see Insurance, Dec. Dig. § 435.) 
7, INSURANCE. 

Person to whom owner voluntarily intrusts motor vehicle for use is “respon- 
sible” to owner for its operation within compulsory motor vehicle insurance law, 
though person intrusted with vehicle breaks contract of bailment (G. L. [Ter. Ed.] 

W, § 34A). 


(For other cases, see Insurance, Dec. Dig. § 435.) 
8 INSURANCE. 

“Responsible,” within compulsory motor vehicle insurance law, providing 
indemnity for person responsible for operation of insured’s motor vehicle with 
his express or implied consent, means liable, answerable, or under bounden duty 
for its proper use in accordance with terms upon which possession has been deliv- 
ered (G. L. [Ter. Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

9, INSURANCE. 

Test whether operator other than insured comes within compulsory motor 
vehicle insurance law is whether operator was responsible to owner with owner’s 
express or implied consent, not whether operation at time of accident was con- 
sented to (G. L. {Ter. Ed. | c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

\ppeal from Superior Court, Suffolk County; Goldberg, Judge. 

Suit in equity by Percy O’Roak against the Lloyd’s Casualty Company and 

ers. From a final decree dismissing the bill, plaintiff appeals. 

Reversed, and decree for plaintiff ordered. 

|. H. Cinamon and S. E. Seegel, both of Boston, for appellant. 

7. B. Rowell. of Boston, for appellees. 

ucc, Chief Justice. 

This is a suit in equity under G. L. (Ter. Ed.) c. 175, §§ 112, 113, and chapter 
cl. 10, to enforce the liability of the defendant Lloyds Casualty Company 
after called the insurer) under a policy issued by it pursuant to the com- 
ry motor vehicle insurance law. G. L. (Ter. Ed.) c. 90, §§ 34A-34J. The 
trial judge made findings and rulings, and entered a decree dismissing the bill. 
The evidence is reported pursuant to G. L. (Ter. Ed.) c. 214, § 24. The plaintiff's 

eal brings the case here 

‘indings of fact, in substance, are that the defendant Mack was the owner of 

r vehicle which was insured by the insurer. The defendant McGuinness 
i employee of Mack. Shortly before nine o’clock on the evening of Novem- 
1931, Mack and McGuinness, together with two others, were in the motor 
| front of a theatre. Mack said to McGuinness that he with a friend 
going to the theatre, that McGuinness could take and use the motor vehicle 
the purpose of giving a girl a ride until 10:30 or 11 p. m., and that he must 
sure to have the motor vehicle back in front of the theatre not later than 11 
McGuinness drove the motor vehicle away and did not return it. Some 
the early morning of November 28, 1931, McGuinness, while driving the 
motor vehicle in Somerville, was in an accident involving the plaintiff. For per- 
sonal injuries then received through the negligence of McGuinness, the plaintiff 
recovered judgment against him, which is unsatisfied and which the plaintiff 
seeks to enforce against the insurer by this suit. The trial judge found and ruled 
that McGuinness while operating the motor vehicle was not at any time an agent, 
employee or servant of Mack and that he was operating the motor vehicle solely 
and exclusively on business of his own; and further found and ruled that at the 
time of the accident McGuinness was not operating the motor vehicle with the 
implied consent of Mack but was operating it at that time contrary 
to the express direction and wishes of Mack. 

1] So far as these are findings of fact they must be accepted as true. They 
are supported by evidence and are not plainly wrong. Martell v. Dorey, 235 Mass. 
9, 40, 126 N. E. 354. They form the basis of this decision. 


t 


time in 


express 
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[2] The insurer, pursuant to the obligation imposed by its policy of insurance, 
appeared in defence of the action brought by the plaintiff against McGuinness, but 
McGuinness signed a nonwaiver agreement whereby he agreed that the insurer 
disclaimed liability and did not waive any rights or defenses by conducting the 
defense of that action. The trial judge found that neither McGuinness nor Mack 
was misled by the conduct of the insurer. His ruling that the insurer was not 
thereby estopped from contending that he was not liable to the plaintiff was right. 
Liddell v. Standard Accident Ins. Co., 283 Mass. 340, 187 N. E. 39. : 


[3-9] The trial judge found that the “policy of insurance was in the standard 
form of the Massachusetts motor vehicle liability policy.” There is no such stand- 
ard form under our statutes. It is provided by G. L. (Ter. Ed.) c. 175 § 113A, 
that the form of policy proposed by the insurer must be filed with the commis- 
sioner of insurance for at least thirty days, unless approved by him earlier, and 
is subject to his approval or disapproval. In this respect the statute differs from 
that as to fire insurance policies, whereby a standard form is established, G. L. 
(Ter. Ed.) c. 175 § 99, and resembles that as to life insurance policies, G. L. 
(Ter. Ed.) c. 175, § 132. In any event, however, the policy must contain the mat- 
ters of substance required by the statutes. A&tna Life Ins. Co. v. Hardison, 199 
Mass. 181, 186, 85 N. E. 407; Vance v. Burke, 267 Mass. 394, 166 N. E. 761. It must 
be assumed, therefore, that the policy provided “indemnity for or protection t 
the insured and any person responsible for the operation of the insured’s motor 
vehicle with his express or implied consent against loss by reason of the liability 
to pay damages to others for bodily injuries * * * arising out of the owner- 
ship, operation, maintenance, control or use upon the ways of the commonwealth 
of such motor vehicle.” G. L. (Ter. Ed.) c. 90. § 34A. The question in the case at 
bar is whether McGuinness was such a “person.” The words just quoted must be 
interpreted in the light of the dominant purpose of the statute of which they form 
a part. That dominant purpose is to make provision for security in the collection 
of compensation for damages sustained without fault by travelers on the highway 
through the negligent operation of motor vehicles. These words are not merely 
terms of contract in a policy of insurance; they express deliberate legislative 
design for promotion of human welfare and public safety. The statute was enacted 
after thorough investigation by a legislative committee of the existing evils and 
the appalling toll of human life and suffering arising from such negligent opera- 
tion. In re Opinion of the Justices, 251 Mass. 569, 594, 595, 601, 608, 147 N. E. 
681; Rose v. Franklin Surety Co., 281 Mass. 538, 540, 183 N. E. 918. It is a reme- 
dial statute and is to be construed liberally to suppress the mischief intended to 
be put down and to advance the remedy which it was intended to afford. De Costa 
v. Ye Craftsman Studio, Inc., 278 Mass. 315, 317, 180 N. E. 151. No motor vehicle 
can be registered until it is insured or other provision made for the protection 
of those injured through its negligent use or operation on public ways as pro- 
vided in G. L. (Ter. Ed.) c. 90, §§ 1A, 34A, 34B, 34D. The history of the investi- 
gations preceding the enactment of the compulsory motor vehicle law and _ its 
dominating purpose, set forth in Re Opinion of the Justices, 251 Mass. 569, 147 
N. E. 681, warrant the inference that the intention was that all motor vehicles, so 
far as registered in this commonwealth, should be protected in the manner pro- 
vided by the statute while upon public ways. The statutes prohibit the operation 
of an unregistered motor vehicle upon the highway. G. L. (Ter. Ed.) c. 90, §§ 2, 
9; Potter v. Gilmore, 282 Mass. 49, 50, 184 N. E. 373, 87 A. L. R. 1462. The 
significant words in the quoted statute as applied to the facts of the case at bar 
are that “indemnity” is afforded to “any person responsible for the operation” of 
the insured’s motor vehicle “with his express or implied consent.” On the night 
‘n question McGuinness was “responsible” to Mack, the insured, for “the opera- 
tion” of the motor vehicle of the latter under the terms of the bailment whereby 
he acquired possession of it. The words “express or implied consent” primarily 
modify not the word “operation” but the word “responsible.” Those words do not 
convey the thought of consensual relationship between the owner and bailee at the 
moment liability may arise. They imply a possession of the motor vehicle with 
consent of the owner and responsibility to him. The words “person responsible 
in this context are broad enough in meaning to comprehend a bailee taking pos- 
session of a motor vehicle in circumstances such as here disclosed. The words 
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“express or implied consent” refer to the words “responsible for the operation.” 
They were intended to exclude from the indemnity of the policy one who should 
take and use the motor vehicle without authority or consent. They mean, in view 
of the purpose of the statute, that indemnity exists and continues when respon- 
sibility for operation in the first instance was imposed by the owner of the motor 
vehicle upon the person receiving actual possession of it. Indemnity is provided 
thus for the insured and for any other person who “with the insured’s consent 
might become responsible for the operation of his motor vehicle on a public” way. 
Rose v. Franklin Surety Co., 281 Mass. 538, 541, 183 N. E. 918. “Responsible” in 
this connection refers to a motor vehicle in the physical possession of another 
and means liable, answerable, or under bounden duty for its proper use in accord- 
ance with the terms upon which possession has been delivered. Farley v. Day, 
% N. H. 527, 531; Sams v. Cochat & Ross Co., 188 N. C. 731, 737, 125 S. E. 626; 
Crockett v. Barre, 66 Vt. 269, 272, 29 A. 147. 

The phrase of our statute is that the insurance policy must provide indemnity 
for “any person responsible for the operation of the insured’s motor vehicle with 
his express or inplied consent.” Any person to whom the owner voluntarily 
intrusts possession of his motor vehicle for use is “responsible” to the owner for 
the operation of his motor vehicle, no matter whether the person so intrusted with 
possession in his use of the motor vehicle observes or breaks the contract of 
bailment. Such bailee has possession of the motor vehicle with the consent of 
the owner. The same is true of an employee who acts outside the scope of his 
employment in his use of his employer’s motor vehicle. One “responsible” to the 
owner “for the operation” for the motor vehicle with the “express or implied 
consent” of the owner covers a wider field than one merely operating a motor 
vehicle with the express or implied consent of the owner. The difference is one 
of substance and not of form. A bailee of an automobile for a definite purpose 
is “responsible” to the bailor if he uses it for an unauthorized purpose. The rule 
applies which governs the relations of a livery stable keeper to his patrons. . Hall 
vy. Corcoran, 107 Mass. 251, 9 Am. Rep. 30. Under this interpretation of the crucial 
words of the policy and statute, a bailee such as was the defendant McGuinness, 
even in the face of direct breach of the terms of his contract of bailment with 
the defending Mack, is nevertheless “responsible for the operation” of the motor 
vehicle to the owner with all the consequences which follow from the original 
consent to the bailment by the owner. Unauthorized conduct of one to whom a 
motor vehicle has been intrusted by the owner may entail unpleasant consequences. 
That result, however, is not uncommon in the law. Van Oster v. Kansas, 272 U. 
S. 405, 467, 47 S. Ct. 133, 71 L. Ed. 354, 47 A. L. R. 1044. The test under the 
quoted words of this statute and policy is not whether the “operation” of the 
motor vehicle at a given moment was with “the express or implied consent” of the 
owner. The test is whether the operator of the motor vehicle was “responsible” to 
the owner with his express or implied consent for the operation of the latter’s 
motor vehicle at the time of the injury. Responsibility for operation of the motor 
vehicle accompanying possession conferred by the owner is the test, not whether 
the particular operation was with the express or implied consent of the owner. 

Only three cases have hitherto come before this court involving the words 
here construed. In Johnson vy. O’Lalor, 279 Mass. 10, 180 N. E. 525, it was held 
that consent by the owner to the use of his motor vehicle by a bailee did not 
require the inference of consent to its use by a sub-bailee. It was held in Boyer 
v. Massachusetts Bonding & Ins. Co., 277 Mass. 359, 178 N. E. 523, that it could 
have been found that it was within the contemplation of the owner in making bail- 
ment of his motor vehicle to his son that it should be used by others. McNeil v. 
Powers, 266 Mass. 446, 165 N. E. 385, was an action of tort against the owner 
and arose before the enactment of St. 1928¢. 317, § 1, now embodied in G. L. 
(Ter. Ed.) c. 231, § 85A. It had no relation to a policy of insurance. No one of 
these decisions bears upon the point here decided. 

There are numerous decisions in other jurisdictions dealing with insurance 
policies conferring protection when the motor vehicle is being operated with the 
consent of the owner in various contexts. It is not necessary to review, distinguish, 
or analyze them because not one of them contains words like the statute and 
policy here involved. They are all distinguishable on the crucial point on which 
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this decision rests. Most of them are collected and summarized in 72 A. L,. R. 
1375 to 1410. See, also, Sauriolle v. O'Gorman (N. H.) 163 A. 717; Johnson y 
American Automobile Ins. Co., 131 Me. 288, 161 A. 496; Heavilin v. Wendell, 214 
Iowa, 844, 241 N. W. 654, 83 A. L. R. 872; Frederiksen v. Employers’ Liability 
Assur. Corp., Ltd. (C. C. A.) 26 F.(2d) 76; Kazdan v. Stein, 118 Ohio St. 217, 
160 N. E. 704. 

The conclusion follows that, upon the facts found by the trial judge, his 
ruling that the plaintiff could not recover was wrong. On those facts the defend- 
aut McGuinness was a “person responsible for the operation of the * * * motor 
vehicle” of the defendant Mack “with his express or implied consent,” at the 
time of the injury to the plaintiff, and the plaintiff, having obtained judgment 
against the defendant McGuinness, was entitled to enforce it against the insurer. 

Decree reversed. 

Decree to be entered in favor of the plaintiff. 


SCHMIDT vy. AGRICULTURAL INS. CO. et al. No. 29767 
Supreme Court of Minnesota. Jan. 26, 1934. 
252 Northwestern Reporter 671. 
|. INSURANCE. 

Oral contract of present insurance, or oral insurance effective at future date 
ss Valid. 

(For other cases, see Insurance, Dec. Dig. § 131{[1].) 

2. INSURANCE. 
Oral contract for renewal of existing insurance its valid. 
(For other cases, see Insurance, Dec. Dig. § 145[1].) 

3. INSURANCE. 

Evidence sustained verdict that insurer, through its agent, made oral con- 
tract of renewal motortruck collision insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4. INSURANCE 

Negotiations wherein insured directs insurer's agent to “renew,” or “re 
write” existing insurance, “or to go ahead and write it up again” are sufficient 
where agent agrecs to do so to constitute oral contract of renewal insurance if 
parties intend renewal 

(For other cases, sce Insurance, Dec. Dig. § 145[1].) 

5. INSURANCE 

When. parties agree on renewal of existing insurance and terms are not de- 
tailed, insurance like expiring insurance is intended, 

(For other cases, see Insurance, Dec. Dig. § 145[{1].) 

6. INSURANCE. 

On issue whether oral contract of renewal motortruck insurance provided 
tor collision insurance, evidence sustained verdict that collision coverage of 
carlier policy had not been canceled. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

7. INSURANCE 

Where issue was whether insured and insurer orally agreed on renewal ot 
insurance, refusing to submit to jury question whether contract to insure was 
made by insured with insurer’s agent personally held not error. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Syllabus by the Court. = 

1. An oral contract of present insurance, or an oral contract for imsurance 
effective at a future date, was valid at common law. There is no statute ot 
frauds in this state forbidding such insurance and it is valid. 

2. An oral contract for the renewal of existing insurance is governed by the 
same considerations as other oral insurance contracts and is valid. The evidence 
sustains the finding of the jury that the defendant, through its agent, made an 
oral contract of renewal insurance. 

3. Negotiations in which the insured directs the agent to “renew” or “Tr¢ 
write” existing insurance or “go ahead and write it up again,” and he agrees to 
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lo so, are sufficient if the parties intend a renewal; and the evidence sustains a 
nding of an oral contract of renewal of insurance. 

4. When the parties agree upon a renewal of existing insurance and the 
terms are not detailed, insurance like the expiring insurance is intended. 

5. The finding of the jury that the collision coverage of an earlier policy 

ot canceled is sustained; the evidence of such cancellation being the send- 
of a written notice by the company to the plaintiff which, upon his testi- 

iv, Was not received. 

6. The issue was whether the plaintiff and the defendant insurance company 
had an oral contract for renewal insurance—not whether an oral contract was 
made between the plaintiff and the agent personally; and it was not error to 
refuse to submit to the jury whether there was a contract between the plaintiff 
and the agent personally. 

7. There was not a variance between the pleading and proof of which the 
defendant could take advantage under 2 Mason’s Minn. St. 1927, § 9281. This 
statute provides that a variance is not material unless it misleads a party to his 
prejudice, and that the party asserting a variance must prove to the satisfaction 
of the court that he was misled. Proof of this character was not offered. 

8. The common-law rule is that, when the complaint alleges a joint contract 
with two or more defendants, and the proof is of a several contract with one, 
there is a failure of proof and there can be no recovery. Under the statutes 
c'ted in the apinion, when there is an allegation of a joint contract with two or 
more defendants and the proof is of a several contract with one, there may be 
a recovery against the one liable; and in such case there is not a failure of 
proof within 2 Mason’s Minn. St. 1927, § 9282. 

Stone, J., dissenting in part. 

\ppeal from District Court, Douglas County; John A. Roeser, Judge. 
ator by Robert Schmidt against the Agricultur: il Insurance Company and 
ther. From an order denying its alternative motion for judgment notwith- 

inding the verdict or a new trial, the named defendant appeals. 

Affirmed. 

Boutelle, Bowen & Flanagan and H. W. Rogers, all of Minneapolis, for ap- 
pellant Agricultural Ins. Co 

Dell & Dell, of Alexandria, and Chester G. Rosengren, of Fergus Falls, for 

ident. 

Pita, Justice. 

Action by the plaintiff to recover of the defendants, Agricultural Insurance 
Company and the National Ben Franklin Fire Insurance Company, upon an 
egreement to renew a policy of insurance upon a commercial auto truck. At 
the close of the testimony, the action was dismissed by the court as against the 
National Ben Franklin Company. The jury found a verdict for $1,639 against 
the Agricultural Insurance Company. It appeals from the order denying its 
alternative motion for judgment notwithstanding the verdict or a new trial. 

{1] 1. The complaint aileges that in the latter part of February, 1930, the 
two defendants agreed to insure the plaintiff's truck against collision for a year 
irom March 6, 1930, when a policy then on the truck expired. As the evidence 
levelops, the plaintiff's claim is that the defendant appealing agreed to renew a 
policy of insurance dated March 6, 1929, and expiring March 6, 1930, with cover- 

as provided in it. On August 25, 1930, the truck was damaged in a collision 

train at a railroad crossing. 

‘ contract claimed by the plaintiff was oral. An oral contract of present 
irance is valid in this state and it was valid at common law. Koivisto v. 

Bankers’ & Merchants’ Fire Insurance Co., 148 Minn. 255, 181 N. W. 580; Quinn- 
Shepherdson Co. v. U. S. F. & G. Co., 142 Minn. 428, 172 N. W. 693; Ganser v. 
tireman's Fund Insurance Co., 38 Minn. 74, 35 N. W. 584; Salisbury v. Hekla 
ire Ins. Co., 32 Minn. 458, 21 N. W. 552. An oral contract to give insurance 
effective in the future is valid. Stewart v. St. Paul F. & M. Ins. Co., 171 Minn. 
363, 214 N. W. 58; Ejifert v. Hartford Fire Ins. Co., 148 Minn. 17, 180 N. W. 
%; Ames-Brooks Co. y. 4Ztna Ins. Co., 83 Minn. 346, 86 N. W. 344; Wiebeler v. 
Milwaukee Mechanics’ Mut. Ins. Co., 30 Minn. 464, 16 N. W. 363: 17 Minn. Law 
neview 567. In Vance, Ins. (2d Ed.) 175, the characteristics of the different 
kinds of oral contracts of insurance are stated. 





340 The Insurance Law Journal, Vol. 83 [ July, 1934 


[2] Renewal insurance is governed by the same considerations. tna Ins. 
Co. v. Short, 124 Ark. 505, 187 S. W. 657; McCabe v. A&tna Ins. Co., 9 N. D. 
i9, 81 N. W. 426, 47 L. R. A. 641; Boos v. A&tna Ins. Co., 22 N. D. 11, 132 N. w. 
222; Scott v. Home Ins. Co., 53 Wis. 238, 10 N. W. 387; Mallette v. British- 
American Assur. Co., 91 Md. 471, 46 A. 1005. The case of Ejfert vy. Hartford 
Fire Ins. Co., 148 Minn. 17, 180 N. W. 996, involved renewal insurance. So did 
Stewart v. St. Paul F. & M. Ins. Co., 171 Minn. 363, 214 N. W. 58. 

[3] 2. One C. E. Almen was the agent of the Agricultural Insurance Com- 
pany at Minneapolis. He had authority to write collision insurance. He wrote, 
signed, and delivered policies of present insurance. On March 6, 1929, the de- 
fendant Agricultural Insurance Company through Almen wrote a policy of in- 
surance upon an auto truck of the plaintiff for the period of one year from that 
date. It covered collision. Shortly before March 6, 1930, Almen reminded the 
plaintiff that his insurance was about to expire and solicited its continuance 
That Almen had authority to contract for insurance in behalf of the insurance 
company is not in doubt; and, if through him the Agricultural Insurance Com- 
pany agreed to renew the insurance then upon the truck upon the terms of the 
policy about to expire the agreement was valid. Ejifert v. Hartford Fire Ins. 
Co., 148 Minn. 17, 180 N. W. 996; Ames-Brooks Co. vy. Aétna Ins. Co., 83 Minn. 
546, 86 N. W. 344; Wiebeler v. Milwaukee Mechanics’ Mut. Ins. Co., 30 Minn 
«64, 16 N. W. 363; Quinn-Shepherdson Co. v. U. S. F. & G. Co., 142 Minn. 428, 
172 N. W. 693. The evidence sustains the finding of the jury that an agreement 
was made. It need not be detailed. 

[4] 3. In negotiations for the insurance renewal the plaintiff used the words 
“renew,” “rewrite,” or “go ahead and write it up again.” The defendant Ag- 
ticultural Insurance Company seeks to distinguish the words used; and it urges 
that, if the word “rewrite” was used or if the words “go ahead and write it up 
again” were used, the language did not result in an agreement of renewal. Im- 
portant rights do not depend upon whether the parties used the words “rewrite,” 
“renew,” or “go ahead and write it up again,” if the intention in fact is to con- 
tinue or extend existing insurance. If it was the intention of the plaintiff and 
Almen that the existing insurance was to be renewed from its expiration on 
March 6, 1930, and Almen agreed to give insurance like that which expired, there 
was an agreement for reinsurance upon which the company is hable. The evi- 
dence sustains a finding of an oral contract of renewal insurance. 

[5] 4+. When insurance is renewed, and the precise terms are not stated in 
the oral negotiations, new insurance like the expiring insurance is intended 
Wiebeler v. Milwaukee Mechanics’ Mut. Ins. Co., 30 Minn. 464, 16 N. W. 363; 
Scott v. Home Ins. Co., 53 Wis. 238, 10 N. W. 387; Commercial Fire Ins. Co. v 
Morris & Co., 105 Ala. 498, 18 So. 34; AEtna Ins. Co. v. Short, 124 Ark. 505, 187 
S. W. 657: Mallette v. British-American Assur. Co., 91 Md. 471, 46 A. 1005; 32 
C. J. p. 1143, § 251; 6 Couch Cye. Ins. Law, §§ 1363, 1364. 


[6] 5. The defendant Agricultural Insurance Company claims that at some 
time during the existence of the first policy, and before the agreement ot re 
uewal, it canceled the existing policy so far as it provided for collision insurance 
The point of importance is that, if the insurance against collision was canceled 
prior to the oral agreement of renewal in February, 1930, the new insurance 
did not cover collision, for there was no coverage beyond that of the existing 
insurance, and so there was not a loss under the policy. The appellant claims 
that written notice of cancellation was sent by mail. There is evidence that the 
plaintiff did not receive it. There was an issue for the jury and the finding em- 
braced in the general verdict was against the appellant’s contention. This ends 
this phase of the defense. 

[7] 6. There is an assignment of error directed to the failure of the court 
to submit to the jury whether an oral contract to insure was made by the 
plaintiff with Almen personally. 

The issue was whether the plaintiff and the defendant Agricultural Insur- 
ance Company agreed upon the renewal of insurance; not whether there was 4 
contract between the plaintiff and Almen personally for the insurance. It was 
not error to refuse to submit the question, not an issue in the case, whether 
the plaintiff had a personal contract with Almen. The charge explained to the 
jury fully Almen’s connection with the insurance. It was not misled. 
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[8] 7. The contract alleged was between the plaintiff and the two defend- 
ants—a joint contract. The provision of 2 Mason Minn. St. 1927, § 9281, is: 

“No variance between the allegations in the pleading and the proof is ma- 
terial unless it has actually misled the adverse party to his prejudice in main- 
taining his action or defence on the merits. Whenever a party alleges that he 
nas been so misled, he shall prove the fact to the satistaction of the court, 
showing in what respect he has been misled; and thereupon the court may order 
the pleading to be amended upon such terms as may be just. When the variance 
is not material, the court may direct the fact to be found according to the evi- 
dence, or may order an immediate amendment without costs.” 

The defendant did not allege that it was misled nor offer to prove the fact. 
. must have done so to avail itself of a variance. Outcault v. Wee, 175 Minn. 
443, 221 N. W. 682; Short vy. Great Northern Life Ins. Co., 179 Minn. 19, 228 
v. W. 40. 

[9| 8. The provision of 2 Mason Minn. St. 1927, § 9282, relative to a failure 

( of, is: 

“When the averment to which the proof is directed is unproved, not in 
some particulars only, but in its entire scope and meaning, it shall not be deemed 

case of variance within § 9281, but a failure of proof.” 


It is the claim of the defendant Agricultural Insurance Company that 
plaintiff's proof comes within this statute, since the allegation was of a joint 
contract with the two defendants, and the proof was of a several contract be- 
tween the plaintiff and the defendant appealing, so there can be 
this action. 

The cases are numerous holding, in the absence of statute, that proof of a 
several contract with one defendant when two are sued on a joint contract is a 
failure of proof; and that such failure defeats the action. Lee v. Blodget, 214 
Mass. 374, 102 N. E. 67; Munn y. Haynes, 46 Mich. 140, 9 N. W. 136; Hibberd 
v. Hubbard, 211 Pa. 331, 60 A. 911; Harris v. Sanders, 186 Ala. 350, 65 So. 136; 
Erwin v. Devine, 1 J. J. Marsh. (24 Ky.) 205; Rentz v. Live Oak Bank, 61 Fila. 
403, 55 So. 856; 49 C. J. p. 813, § 1197, note 88; 39 Cent. Dig. p. 2697, Pleading, 


i common-law 


the 


no recovery in 


lo; Decennial Digests, Pleading, § 399. The rule stated is the 

It prevailed in Minnesota prior to statutes now to ibe considered. Whit- 

Reese, 11 Minn. 138 (Gil. 87); Johnson vy. Lough, 22 Minn. 203 

The provision of 2 Minn. St. 1927, § 9393, is: 

“Judgment may be given for or against one or more of several plaintiffs, 

r several defendants, and, when justice so requires, it shall determine the 

rights of the partics on each side as between themselves. When two 

re are sued as joint defendants, and the plaintiff fails to prove a joint 

f action against all, judgment may be given against those as to whom 

cause of action is proved. And, when a several judgment is proper, the 

in its discretion may give judgment for or against one or more of the 
deiendants, leaving the action to proceed against the others.” 

The provision of section 9411 is: 

“All parties to a joint obligation, including negotiable paper, copartnership 
debts, and all contracts upon which they are liable jointly, shall be severally 
lable also for the full amount thereof. They may be sued thereon jointly, or 
separate actions may be brought against each or any of them, and judgment 
rendered in each, without barring an action against any of those not included 
n such judgment, or releasing any of those not sued: Provided, that the court, 
vpon its own motion or on application of any interested party, may require the 
plaintiff to bring in as defendants all the parties jointly liable on the obligation 
mm suit.” 

The provision of section 9174 is: 


“Persons severally liable upon the same obligation or instrument, 
partics to bills of exchange and promissory notes, and securities on the same 


instrument, may all or any of them be included in the same action, at the option 
of the plaintiff.” 


including 


The provisions of section 9174 wand section 9411 are in pari materia. 
v. Singer, 173 Minn. 57, 214 N. W. 778, 216 N. W. 789. 
contracts and agreements and not merely to negotiable instruments. 
Singer, 173 Minn. 57, 214 N. W. 778, 216 N. W. 789 


Singer 
Section 9174 applies to all 
Singer vy. 
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In Morgan vy. Brach, 104 Minn. 247, 116 N. W. 490, a several cause of action 
was pleaded in the complaint. The evidence was of a joint contract between 
the plaintiff of one part and the defendant and others of the other part. It was 
contended that there was a failure of proof. The court held that there was 
not. It referred to what is now section 9411 and said: 

“In those states having statutes like the one cited, it is generally held that 
there is no fatal variance where it is alleged that the contract was made with 
one and the proof shows that it was made with more than one, * * * though the 

rule might be otherwise in the absence of a statute making all parties to the 
contract jointly and severally liable.” 

In Hollister v. U. S. F. & G. Co., 84 Minn. 251, 87 N. W. 776, 777, the court, 
referring to what is now scetion 9411, said: 

“Parties jointly liable on any obligation or contract may, under the statute, 
be separately or jointly sued, at the election of the plaintiff.” 

The cases just cited differ from the:one at bar. In each there was an 
allegation of several liability. The proof was of joint liability. Here the alleva- 
tion is of joint liability and the proof is of a several liability. 

The effect of section 9411 is to abrogate the common-law rule as to joint 
parties. National Council v. Scheiber, 141 Minn. 41, 169 N. W. 272. Under 
section 9393 or section 9411 a joint cause of action may be alleged against 
several defendants and a recovery had against less than all upon the failure to 
prove joint liability but upon proof of the liability of less than all. Keigher 
Dowlan, 47 Minn. 574, 50 N. W. 823; Bunce v. Pratt, 56 Minn. 8, 57 N. W. 160: 
Bardwell-Robinson Co. v. Brown, 57 Minn. 140, 58 N. W. 872; Sexton v. Steele, 60 
Minn. 336, 62 N. W. 392: Ames-Brooks Co. v. AZtna Ins. Co., 83 Minn. 346, 86 
N. W. 344; Nordsell v. Neilsen, 150 Minn. 224, 184 N. W. 1023. And see Williston, 
Cont. § 336. There was no failure of proof within section 282. 

Order affirmed. 

Stone, Justice (dissenting). 

There is evidence showing that a contract to renew the insurance was made 
by Almen. But there is, in my judgnient, no basis for a finding that his under- 
taking was binding, or ever intended to be so, upon appellant, Agricultural Insur 
wunce Company. 

In all other questions dealt with by the opinion I agree. 


GELCZIS v. PREFERRED ACC. INS. CO. OF NEW YORK. No. 18 
Supreme Court of New Jersey. Feb. 15, 1934. 
171 Atlantic Reporter 144. 
1. INSURANCE. 

Delivery of automobile policy to insurance agent, who retained polic, 
insured’s agent, /ie/d sufficient delivery to insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

2. INSURANCE. 

Where insurer, after accident, sent cancellation notice under automobile policy 
and collected earned premium, insurer waived provision, if any, precluding agent 
from acting as insured’s agent for delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

3. INSURANCE. 

In suit on automobile policy wherein insurer contended policy was not deliv- 
ered, evidence showing notice of cancellation and collection of earned premium 
after accident held admissible. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

4. INSURANCE. 

Insurer under automobile liability policy may waive prepayment of premium 
as condition precedent to liability. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

Appeal from Court of Common Pleas, Hudson County. 

Suit by Vincent Gelezis, administrator of the estate of Sophie Gelczis, de- 
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ceased, against the Preferred Accident Insurance Company of New York. From 
a judgment in favor of the plaintiff, the defendant appeals. 

Judgment affirmed. 

Argued October term, 1933, before Brogan, C. J., and Trenchard and Heher, 
VJ. 
~ Brenner & Kresch, of Bayonne (Alfred Brenner, of Bayonne, of counsel), 
for appellant. 

Edward J. Madden, of Kearny, for respondent. 

Per Curiam. 

The plaintiff below has a judgment entered on a verdict in the Hudson county 
court of common pleas. 

The subject-matter of the suit was the liability of the defendant insurance 
company on an automobile liability policy of insurance issued by the defendant on 
October 1, 1930, to one Fred W. Fuller, the named assured. 

The point at issue, as we see it, is whether or not Fuller was covered by the 
policy on October 9, 1930, the date of the accident. That this is the only question 
n issue is apparent by reason of a stipulation made by defendant at the trial that 
‘the only dispute is whether Fred W. Fuller was covered by the policy of the 
Preferred Accident Insurance Company of New York at the time this accident 
took place,” and defendant’s stipulation also said: “We concede that the policy 
was issued by the Preferred Accident Insurance Company of New York. The 
only question 1s the question of delivery.” 

[1] The defendant contends that there was no proof that it delivered the 
policy of insurance to Fuller. We think there was. It was delivered to Mr 
Stiasny, who was the agent with whom Fuller dealt in procuring the policy, and 
who received and held it, according to the testimony and admission of the defend- 
ant, as the agent of Fuller. 

The defendant further contends that when this policy was delivered to the 
agent Stiasny, Fuller refused to receive it. We think that the evidence justifies the 
contrary inference and that he accepted it; that he wanted it and accepted it; but 
that he could not pay for it all at once but would pay for it on instalments, in 
ike manner as he had paid for the prior policy issued by the same company to 
nim 


[2] The defendant further contends that Stiasny had no authority to enter 
nto such an arrangement in view of the terms of the policy. 
But that contention we think it is idle to consider, because the evidence is 
e clear, we think, that the company waived any such provision subsequent to 
ie accident by sending a notice of cancellation to Fuller on February 26, 1931 
(ive months after the issuance of the policy), and inclosing therewith a bill for 


nt 


quit 


th 
ne 


th 


i¢ earned premium which Fuller paid. 


[3] The defendant, however, contends that the trial judge erred in admitting 
in evidence such notice of cancellation and the accompanying receipted bill for the 
earned premium. 

We think not. The evidence was uncontradicted that such notice and bill were 
sent out from the home office of the defendant in the usual course of business 
and came through the mail addressed to Fuller, and that the envelope in which 
they were contained indicated on its face that it came from such home office, as 
lid likewise the notige of cancellation and the bill for premium: both being under 
the headings of “The Preferred Accident Insurance Company of New York, 80 
Maiden Lane, New York, N. Y.” Both notices stated the New Jersey agency of 
the defendant as “A. W. Marshall & Co.,” of Newark. And it is also to be 
observed that A. W. Marshall & Co. countersigned the policy as “Authorized 
Agent.” The evidence also shows that on March 2, 1931, Fuller paid the bill for 
earned premium to A. W. Marshall & Co., as shown by their receipt on the bill 
for earned premium. It was not objected that A. W. Marshall & Co. had no 
thority to receipt for earned premium. The objection was that they had no 
authority because the policy had not been delivered to Fuller. We have already 
indicated that the evidence tended to show that it had been delivered. 

It was therefore competent for the jury to infer, in the absence of any denial, 
that after the accident, the defendant company had sought to cancel the insurance, 
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had rendered a bill for the earned premium, and through its duly authorized agent 
had received the money. And the testimony and evidence also tended to show that 
this was all done with complete knowledge of all of the material circumstances, 

In this situation, as pointed out in N. J. Rubber Co. v. Commercial Union 
Assurance Co., 64 N. J. Law, 580, 46 A. 777, 779, “clearly, the defendant could 
not assert a right to the premium for valid insurance, and at the same time insist 
that the insurance had never been effected. By claiming and maintaining such a 
right, with full knowledge of all material circumstances, it unequivocally affirmed 
tiie validity of the insurance for the period covered by the premium, and definitely 
waived every objection on which its validity could be denied.” 

Our conclusion is that the motion for the direction of a verdict for the 
defendant was properly denied, and the objection to the admission in evidence of 
the notice of cancellation and the receipted bill for the earned premium was prop- 
erly overruled 

[4] The defendant further says that there was error on the part of the trial 
judge in charging the jury: “Well, of course if the defendant agreed to waive 
the prepayment of the premium, that would bind the company.” 

We think that was not prejudicial error, as is demonstrated by the case of 
N. J. Rubber Co. v. Commercial Union Assurance Co., 64 N. J. Law, 580, 46 A 
777. 

The judgment will be affirmed, with costs. 


WEISS v. PREFERRED ACC. INS. CO. OF NEW YORK 

Supreme Court, Westchester County. Nov. 24, 1933. 

268 New York Supplement 275. 
INSURANCE. 

Automobile liability policy, excepting from coverage any person driving car 
in violation of law as to age, did not cover driver under permissible age in state 
wherein accident occurred, though above minimum age under law of state wherein 
policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Action by Frank Weiss against the Preferred Accident Insurance Company of 
New York. 

Judgment for defendant on the pleadings. 

Sporborg & Connolly, of Port Chester (Melville Erlich, of Port Chester, of 
counsel), for plaintiff. 

Joseph L. Roesch, of New York City (Irving I. Goldsmith, of New York 
City, of counsel), for defendant. 

3LEAKLEY, Justice. 


Plaintiff recovered judgment against one Rodney Farson in an action based 
on negligence. Rodney Farson, at the time of the accident, was driving a car 
owned by John Farson, Jr. John Farson, Jr., was insured by the defendant 
The car was being operated with the consent of the owner. Under such circum 
stances it is conceded that the policy covered the driver as well as the owner 

The policy was issued in the state of Connecticut, where the insured and his 
brother resided. No person may drive a car in that state who is under the age of 
sixteen years. The minimum age in New York State is eighteen years. The acci- 
cent happened in New York. The driver was seventeen yars of age at the time 
of the accident 

The defendant seeks to avoid liability under a noncoverage clause in the 
policy. Under its terms the insured is not covered “while (the automobile is) 
being driven or manipulated by any person in violation of law as to age or urder 
the age of sixteen (16) years in any event.” 

Had the accident happened in Connecticut, the policy would cover. Does 
the fact, that at the time of the accident the driver was operating in New York, 
where the legal age is eighteen years, bar recovery on the policy? 

There is no ambiguity about the clause. If a person is driving in violation 
of law as to age the policy does not cover. The plaintiff contends that the 
policy covers where there is a violation in any state so long as the driver was 
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of the age required by the state wherein the policy was issued. No such excep- 
can be read into the policy. 

If the driver desired to be covered, it was his duty not to drive in a state 
where he was prohibited from driving by reason of age. As between the 
driver who elects to drive in a state where he is prohibited and the company 
who cannot control his election except through the coverage clause, the clause 
must be resolved in favor of the company. 

In the case of United States Fidelity & Guaranty Co. v. Guenther, 281 U. $ 
34, 50 S. Ct. 165, 74 L. Ed. 683, 72 A. L. R. 1064, the court held, under a similar 
state of facts, that the policy did not cover where the car was being operated in 
violation of a local ordinance inconsistent with the state law. The court in that 
case was obliged to reach the conclusion not only that the ordinance was a law 


related to the law as to age at the place of the accident. 
I find that the policy did not cover the accident, and defendant is entitled 
judgment on the pleadings. 


BALL v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
Limited. No. 13. 
Supreme Court of North Carolina. Feb. 28, 1934. 
172 Southeastern Reporter 878. 
INSURANCE. 
Where automobile accident occurred June 12, 1931, whether notice to liability 
surer in October, 1931, when injuries were first discovered to be serious, was 
with condition requiring immediate written notice of accident, held 


“Immediate notice” means that notice must be given within a reason- 
time according to the circumstances of the particular case, and cannot 


© held to require of the insured anything that is impossible or unreason- 
able 


} 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

\ppeal from Superior Court, Pasquotank County; Small, Judge. 

Action by James L. Ball against the Employers’ Liability Assurance Cor- 

ration, Limited. Judgment for plaintiff, and defendant appeals. 

\firmed. 

Civil action to recover on policy of automobile liability insurance. 

On March 8, 1931, the defendant issued to plaintiff a policy of insurance 
r ae him against claims for damages arising from operation of Dodge sedan 
utomobile 

On June 12, 1931, plaintiff's son, Luther Ball, was driving the sedan in 
question, with his father’s permission, and had as his guest Miss Margaret Ade- 
laide Hobbs. An accident occurred in which Miss Hobbs received a cut on her 

ft arm, not regarded at the time as serious, and, several months thereafter, it 
developed that her shoulder had been dislocated. 
No report was made to the assurance corporation until some time in October, 
. immediately after Miss Hobbs notified plaintiff of a claim for damages. 
The defendant denies liability solely upon the ground that “immediate 
Written notice of the accident was not furnished the defendant, or its duly 
iuthorized agent, in accordance with the terms of the policy. 

On the night of the accident and for some time thereafter Miss Hobbs told 
Luther Ball that “she was getting along all right and didn’t think it amounted to 
anything.” She frequently visited in plaintiff's home, following the accident, and 
assured plaintiff that “she was getting along fine, and that her arm was giving 
her no trouble at all.” 

Miss Hobbs went to Norfolk in the fall to attend a business college, and 
discovered for the first time, in her effort to use a typewriter, that her shoulder 
pained her. An examination by defendant’s physician disclosed that it had been 
dislocated in the accident of June 12. 

Miss Hobbs, through her next friend, brought suit against plaintiff and 
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recovered judgment in the sum of $2,500. The assurance corporation declined 
defend in said suit. 

The present action is for indemnification against said judgment and 
according to the provisions of the policy in suit. 

Whether the notice given by plaintiff was sufficient to meet the terms 
policy was submitted to the jury, and answered in the affirmative. 

Judgment on the verdict, from which the defendant appeals, assigning errors 

L. T. Seawell, of Norfolk, Va., and Worth & Horner, of Elizabeth City, for 
appellant 

M. B. Simpson and John H. Hall, Jr., both of Elizabeth City, for appellee 

Stacy, Chief Justice. 

The accident occurred June 12, 1931; the injuries appeared slight, and plaintiff 
had no reasonable ground to apprehend any claim for damages until approximately 
four months thereafter, when it was discovered, for the first time, that the injuries 
were more serious than originally thought; immediately thereafter notice was 
given to defendant’s agent. Was this sufficient under the terms of the policy 
which provides: “Upon the occurrence of an accident covered by this policy, the 


assured shall give immediate written notice thereof to the Corporation, or its 
duly authorized agent”? 


the 


The action of the trial court in submitting the question to the jury finds 
support in the following cases: Hunt v. Fidelity Co., 174 N. C. 397, 93 S. E. 900: 
Mewborn v. Assurance Corp., 198 N. C. 156, 150 S. E. 887: McKenna v. Indemnity 
Co., 125 Wash. 28, 215 P. 66: Southern Surety Co. v. Hevburn, 234 Ky. 739, 29 
S.W.(2d) 6 

The defendant relies upon the decision in Peeler v. Casualty Co., 197 N. ( 
286, 148 S. E. 261. 

The Peeler Case was distinguished in Mewborn v. Assurance Corp., and we 
think the court properly submitted the question to the jury under the Hunt and 
Mewborn Cases. The matter is fully discussed in these cases, and it would 
no useful purpose to “thrash over old straw.” 

In the note to Hatch v. Casualty Co., 197 Mass. 101, 83 N. E. 398,.14 L. R. A 
(N. S.) 503, 125 Am. St. Rep. 332, as reported in 14 Ann. Cas. 290, the annotator 
makes the following pertinent observations: “In many accident insurance policies 
it is provided that immediate notice of the accident shall be given to the company 
And it has been generally held that the word ‘immediate’ means that notice must 
be given within a reasonable time according to the circumstances of the particular 
case. (Citing authorities.) The words ‘immediate notice’ must have a common- 
sense interpretation and cannot be held to require of the insured anything that 
is impossible or unreasonable. Whether the stipulation has been complied with 
must depend upon the facts and circumstances of the particular case. (Citing 
authorities.) Where there is any doubt as to whether the notice required by the 
accident insurance policy was given within a reasonable time, the question should 
be submitted to the jury.” (Citing authorities.) 

There was nothing said in Dixie Fire Ins. Co. v. Bonding Co., 162 N. C. 38, 
78 S. E. 430, cited and relied upon by appellant, which militates against our present 
position 

A careful perusal of the record leaves us with the impression that the result 
of the trial is accordant with our previous decisions on the subject. Hence, the 
verdict and judgment will be upheld. 

No error. 


Serve 





GRAY v. HOUCK. 
Supreme Court of Tennessee. Feb. 24, 1934 
68 Southwestern Reporter (2d) 117 
1, INSURANCE. 

Under automobile liability policy providing that no recovery against insurer 
should be had until amount of insured’s liability shall have been determined by 
judgment or written agreement, insured had no right to action for indemnity i 
absence of judgment against him or agreement fixing amount of plaintiff’s damages 
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as respects plaintiff's right to garnishment against insured (Code 1932, §§ 9397, 
9428 ) 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal in Error from Circuit Court, Davidson County; A. B. Neil, Judge. 

Action by B. Gray against C. D. Houck, wherein jurisdiction was asserted by 
petition for attachment by garnishment oi the Travelers’ Insurance Company, as 
the debtor of the defendant. From a judgment denying the attachment and dis- 
missing the suit, plaintiff appealed in error. 

\ firmed. 

Jordan Stokes, Jr., of Nashville, and J. C. R. McCall, Jr., of Huntingdon, for 
plaintiff in error. 

Walter Stokes and Lindsey M. Davis, both of Nashville, for defendant in error. 

SwIGGART, Justice. 

This is an action for damages for personal injuries suffered in an automobile 
accident. The defendant, Houck, left the state before service could be had upon 
him, and jurisdiction is asserted in this action, begun several years later, by 
petition for attachment by garnishment of the Travelers’ Insurance Company, as 
the debtor of the defendant. 

Such process is authorized by statute in behalf of a tort claimed against one 
who is “indebted” to the defendant. Code, $§ 9397, 9428. 

The circut court concluded, from the averments of the petition and affidavit 
for attachment, that the insurance company is not indebted to the defendant, 
within the sense and meaning of the attachment and garnishment law, and for 
that reason denied the attachment and dismissed the suit. The plaintiff has appeal- 
ed in error 

The petition and affidavit for attachment avers that the defendant inflicted 
the injuries complained of while driving his automobile, in the use of which he 
was protected by a contract of liability insurance issued to him by the Travelers’ 
Insurance Company, copy of which is exhibited. It is asserted in petition that 
the defendant's “contract right to require the Travelers’ Insurance Company to 
pay the sum which he shall become obligated to pay by reason of a judgment in 
this suit is property subject to attachment by garnishment in this case.” 

The exhibited contract of insurance binds the insurer “to pay on behalf of 
the assured all sums which the assured shall become obligated to pay by reason 
of the liability imposed upon him by law for damages,” etc., and authorizes suit 
nthe ¢ontract by any person “who shall obtain final judgment against the assured” 
enforcing liability covered by the contract. It contains the usual provisions binding 
the insurer to defend actions against the insured, etc. 

The contract contains the further stipulation: 

“No recovery against the Company shall be had until the amount of the 
Assured’s obligation to pay shall have been finally determined either by judgment 
against the Assured after actual trial or by written agreement of the Assured, 
the claimant, and the Company, nor in either event unless suit is instituted within 
two, years after the date of such judgment or written agreement.” 

[1] The contract thus pleaded is clearly one of indemnity against liability, but 
hy the clause last quoted the obligation of the insurer to pay and satisfy claims 
made against the insured arises only when such claims are matured by judgment 
r by written agreement of the parties interested, including the insurer. The 
language of the contract is that “no recovery against the company shall be had” 
until the amount of the insured’s lability shall have been determined by judgment 
i written agreement. A right of recovery is obviously essential to a right of 
action, so that, by the terms of the contract, the insured has no right of action 
tor the indemnity stipulated, in the absence of judgment against him or an agree- 
ment fixing the amount of plaintiff’s damages. The existence of such right of 
action is therefore contingent upon the rendition of judgment against the insured, 
the defendant to plaintiff’s action for damages. That such event is uncertain and 
‘ontingent is at least indicated by the plaintiff's inability to obtain service of pro- 
ess on the defendant, by reason of the defendant's nonresidence. 

|2] In so far as the facts are disclosed by the pleadings before us, to sustain 
the garnishment in this case would subject the garnishee to a liability to which 


therwise it could never be called upon to respond. It is said on the brief of the 
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plaintiff that the defendant has probably resided in the state of his present residence 
long enough to successfully plead the statute of limitations to any action brought 
against him by plaintiff in that state. In this situation, the plaintiff is met by the 
general rule that “plaintiff is not to be placed in any better position, not the gar- 
nishee in any worse position, than he would be if defendant himself was enforc- 
ing his claim.” 28 Corpus Juris, 241, 242, “Garnishment,” § 336. The creditor can 
occupy no higher ground than the debtor, in asserting rights against the garnishee. 
Crudgington v. Hogan, 105 Tenn. 448, 451, 58 S. W. 642. In Shinn on Attachment 
and Garnishment (1896) vol. 2, § 487, the author says: “It is a rule of universal 
application that the plaintiff in garnishment is, in his relation to the garnishee, 
substituted merely to the rights of his own debtor, and can enforce no demand 
against the garnishee which the debtor himself, if suing, would not be entitled to 
recover.” 

[3] It is also an underlying principle, controlling the right to attachment by 
garnishment, that the process can reach only debts absolutely existing, and those 
not subject to the happening of a future event, rendering it uncertain whether the 
garnishee will or will not be indebted to the defendant. Shinn on Attachment and 
Garnishment, vol. 2, §§ 480, 481, cited in Lockett v. Beaver, 97 Tenn. 396, 398, 37 
S. W. 140; 14 Am. & Eng. Ency. Law (2d Ed.) 765. 

“A claim under a contract of indemnity is subject to garnishment where 
defendant has actually suffered damages of the kind contemplated by the contract, 
but not otherwise.” 28 Corpus Juris, 166, “Garnishment,” § 210. The text is sup- 
ported by the cases cited in notes. Downer v.» Topliff, 19 Vt. 399: Townsend y 
Atwater, 5 Day (Conn.) 298. 

The defendant herein has not suffered damage for which he is entitled to 
call upon his insurer for indemnity. Such damage will arise only from a judgment 
against him, or from a written agreement fixing the amount of the liability, 
according to the terms of the insurance contract. Until such contingency occurs, 
there can be no breach of the contract to indemnify, and no right of action which 
the defendant or his creditor can prosecute against the insurer. 

The issue was so determined in the only reported case we have been able to 
discover, dealing with the same character of contract and aetion. Palmer v. 
Dulplex Truck Co. (1918) 79 N. H. 28, 103 A. 943, 945. It was there held that 
until a breach of the contract to indemnify occurs, the insured has no right of 
action on the contract and the insurer is consequently not chargeable as garnishee 
(called “trustee” in that state). The opinion cited indicates that after breach 
of the indemnity contract, by failure to satisfy a personal judgment against the 
defendant, garnishment process may issue against the insurer, under the rule in 
that state, and this seems to be the general rule. 28 Corpus Juris, 166, “Garnish- 
ment,” § 209. But unless such judgment is rendered in an action to which the 
defendant is a party, by service of personal process, it “would not be a legal claim 
against the defendant, and suffering its rendition would not be a breach of the 
trustee’s (garnishee’s) contract to indemnify against legal liability.” The opinion 
proceeds: “The defendant, unless some of its property is attached in this state, 
can suffer neither legal liability nor loss in this litigation. It has not now, and 
cannot have as a result of this suit, any claim against the trustee.” 


Plaintiff cites and relies upon, by analogy, cases which hold that the proceeds 
of contracts of fire insurance, after loss but before proofs of loss are filed or 
other conditions are performed, are subject to garnishment by creditors of the 
insured. Finch vy. Great American Ins. Co., 101 Conn. 332, 125 A. 628, 629, 38 
A. L. R. 1068; Parker, Peebles & Knox v. El Saieh, 107 Conn. 545, 141 A. 884, 
50 A. L. R. 1424; and cases cited in A. L. R. notes. We do not find the requisite 
analogy in those cases. The garnishment of the proceeds of fire policies rests 
upon the holding that “the obligation to pay such a loss dates from the loss, and 
not from the subsequent liquidation which determines the amount payable.” Finch 
v. Great American Ins. Co., supra. Under the liability indemnity contract before 
us, the obligation to pay dates from the rendition of a judgment against the defend- 
ant, and until such judgment is rendered the obligation is contingent, as is the 
obligation under a fire policy before a loss by fire occurs. . 

[4] We find it unnecessary to consider the merits of a plea of the statute ot! 
limitations, also sustained by the circuit court. We hold that, under the contract 
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of indemnity against liability pleaded, the insurer’s obligation to the defendant is 
contingent and uncertain, and that, until the defendant’s liability to the plaintiff 
is determined by judgment rendered in a personal action against him, the insurer 
is not subject to garnishment as the defendant’s debtor. 

The judgment is affirmed. 


TRINITY UNIVERSAL INS. CO. v. WINTER et al. No. 2921. 
Court of Civil Appeals of Texas. El Paso. Jan. 4, 1934. 
Rehearing Denied Feb. 1, 1934. 
67 Southwestern Reporter (2d) 926. 
1. INSURANCE. 

In insurance law “warranties” are statements or conditions forming part of 
contract whereby insured contracts as to existence of certain facts, literal truth 
as to which is essential or validity of contract. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

2. INSURANCE. 

Automobile theft insured held not liable under policy where wrong motor 
number was given. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

3. INSURANCE. 

Whether matter misrepresented in applying for insurance is material to risk 
becomes question of law where evidence is not controverted (Rev. St. 1925, art. 
5043). 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

4. INSURANCE. 

Where mistake in giving wrong motor number in securing automobile theft 
insurance was not mutual mistake, policy could not be reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

5. INSURANCE. 

In action on automobile theft policy in which wrong motor number was given, 
evidence did not show waiver of mistake. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from County Court at Law No. 2, Dallas County; Jno. A. Rawlins, 
Judge. 

Action by L. C. Winter and another against the Trinity Universal Insurance 
Company and others. From an adverse judgment, named defendant appeals. 

Reversed in part, and rendered. 

Davidson, Randall & Gray, of Dallas, for appellant. 

Sol Goodell and Thompson, Knight, Baker & Harris, all of Dallas, for appellees. 

WALTHALL, Justice. 

This suit was brought by L. C. Winter and W. F. Rose, the latter doing busi- 
ness as Rose Investment Company, against Universal Casualty Company, Uni- 
versal Automobile Insurance Company, and Trinity Universal Insurance Com- 
pany, to recover $240 and interest upon an insurance policy covering a Certain 
automobile, issued by the Universal Casualty Company; subsequently the liability 
by reason of the insurance policy was assumed by the Trinity Universal Insurance 
Company. 

W. F. Rose, in writing the motor number in the application for the insurance, 
erroneously gave the motor number of the automobile insured against theft as 
2532937, instead of 2332937. The insurance policy issued by the defendant insur- 
ance company contained the decription furnished to it by W. F. Rose. 

The automobile was reported to have been stolen, and a claim for payment 
was made upon the defendant insurance company issuing the policy and payment 
refused. The controlling facts with reference to the loss in this case are not in 
dispute. They are substantially as follows: 

The undisputed evidence showed that on or about December 1, 1930, E. R. 
Hill bought for $250 in cash from J. A. Waters a 1929 model, four-door sedan, 
used Ford automobile, blue-black in color, and took from the vendor a bill of sale; 
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that on December 4, 1930, Mr. Hill sold his automobile to the plaintiff L. C. Winter, 
who executed to him in part payment of the purchase price a promissory note 
and chattel mortgage in the amount of $305; that on the same date Mr. Hill sold 
aid transferred the said note and chattel mortgage to the plaintiff W. F. Rose, 
doing business as Rose Investment Company, for a consideration of $250 cash; 
that the plaintiff L. C. Winter left the matter of obtaining insurance up to the 
owner of his note: that during the month of December, 1930, the plaintiff \V. F 
Rose was an agent of the defendant Universal Casualty Company, with authority 
to cover risks; that H. C. McClure, an employee of Rose Investment Company, 
on behalf of the plaintiff, and also on behalf of the defendant Universal Casualty 
Company, made application on its blank form to its home office for an insurance 
policy on this automobile, and, taking the number of the motor from the note and 
chattel mortgage, he declared in such application that the motor number was 
2532937; he otherwise described the car as being a four-door sedan, 1929 model, 
used Ford automobile purchased by the assured, L. C. Winter, on December 4, 
1930; that his employer, Rose Investment Company, had no instructions from 
its principal, Universal Casualty Company, to make a personal examination of 
the motor number borne by automobiles insured by such agency; the defendant 
Universal Casualty Company issued its policy describing this automobile as it was 
described in the application, and insuring it for L. C. Winter in the amount of 
$240 against the hazards of fire, theft, and other casualties, with a clause declaring 
that the loss should he payable to the Rose Investment Company as its interest 
might appear, and the premium for such policy was paid: the plaintiff L. C. Winter 
at no time owned a Ford automobile other than the one purchased from Mr. Hill, 
and the plaintiff W. F. Rose owned no note upon any automobile bearing motor 
No. 2532937, unless this automobile bore that motor number: in insuring this 
automobile and in preparing the application for the policy, H. C. McClure (agent 
for both plaintiff and defendant) intended to insure the automobile purchased 
from Mr. Hill by Mr. Winter on December 4, 1930, the chattel mortgage note 
upon which was on the same date purchased by Rose Investment Company; on 
December 29, 1930, while the insurance was in effect, and this automobile was 
worth at least $250, it was stolen by unknown persons and was not thereafter 
heard of; immediate notice of the theft was given to the police and sheriff's 
departments and to the defendant, Universal Casualty Company; sufficient proof 
of loss was duly and timely furnished; the plaintiff L. C. Winter still owes $305 
and interest on the note and chattel mortgage covering the automobile, which 
note and mortgage are owned by the plaintiff W. F. Rose. 

The defendants, insurance companies, defended against liability on the follow- 
ing grounds: That the motor number on a Ford car is a necessary part of its 
description; that the car which it insured as having motor No. 2532937 had_ not 
been stolen, but at the time of said loss, and long prior thereto, was owned by 
Val L. Baumgard of Atlantic City, N. J.; that the motor number was given to it 
as being 2532937, whereas the actual motor number alleged to have been on said 
automobile was 2332937, which was a material misrepresentation of a material 
fact; that, had the Universal Casualty Company known that the motor number 
furnished to it was incorrect, it would not have insured said automobile and would 
not have issued plaintiffs the insurance policy upon which this suit is based; that 
W. F. Rose, doing business as Rose Investment Company, was an agent of the 
Universal Casualty Company at the time he applied for the insurance policy involved 
in this controversy, and received a commission on the premium paid for said 
policy, and that he is therefore estopped to claim that the mistake made by him 
was binding upon the defendant; the plaintiff L. C. Winter authorized Rose 
Investment Company to take out insurance on said automobile in any company 
to be designated by said W. F. Rose, and obligated himself to pay the premiums 
for any such insurance that W. F. Rose should obtain, and, by reason thereof, 
L.. C. Winter is bound by the act of W. F. Rose; that the act of W. F. Rose and 
L. C. Winter in furnishing the Universal Casualty Company false information 
concerning the description of said automobile prevented the Universal Casualty 
Company from recovering said car from the thief or thieves who stole the same; 
that it is necessary for the company to have the correct motor number of any 
automobile which it insures, for the reason that a large proportion of the auto 
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mobiles which are stolen are recovered by the company and returned to the true 
wwners, thus relieving the company from any liability under its policy, and that 
the Universal Casualty Company would have been able to have found and recov- 
ered said automobile had it been furnished the true and correct number of said 
car; that the car purported to have been owned by L. C. Winter, and alleged to 
have been insured with the Universal Casualty Company, was a stolen car, and 
thus neither L. C. Winter nor W. F. Rose had any insurable interest therein; that 
the car having motor No. 2332937 was not stolen, and therefore no claim as against 
the Universal Casualty Company can rightfully be asserted. 

The case was tried to the court without a jury. The trial court made no find- 
ings of fact. Judgment was entered for W. F. Rose against each of defendant 
companies for the amount of said policy and interest from April 1, 1931. Winter 
was denied recovery. 

Trinity Universal Insurance Company alone prosecutes this appeal. 

Opinion. 
The insurance policy involved in this controversy provides 
“Universal Casualty Company, Dallas, Texas. 
(Hereinafter called the Company) 

“In consideration of the premiums charged for this policy, and the statements 
set forth in the ‘Schedule of Statements’ and of all the terms, provisions and 
greements set forth on the following pages of this policy, all of which are hereby 
referred to and which the Assured warrants to be true by the acceptance of this 
policy, does hereby agree, to insure the Assured named and described herein, for 
wi! term herein specified, against loss from such of the perils, and from only 
such of the perils as are described and limited in the ‘Schedule of Perils’ appear- 
ing on the following pages and for which a specific premium charge is made as 
evidenced by inserting such a premium charge in writing opposite the correspond- 
ing peril in the following ‘Schedule of Coverage,’ and then only to an amount not 
exceeditiz the limit shown therein, to-wit: 


Schedule of Statements 


“All statements and facts as set forth below are accurate and correct, and this 
‘y is issued by the Company relying upon the truth thereof. 


Statement 6. 


Type of Body Serial No. No. of Cyls. Factory 
Trad (Give Truck and and List 
Name Tonnage) Motor No. Model Price 


Ford Four door 2532937 
Sedan 


“Section ‘F’ under ‘Conditions, Limitations and Agreements,’ provided that 
‘This entire policy shall be void if the Assured has concealed or misrepresented 
material fact or circumstance concerning this insurance or the subject 


\ppellant submits that the motor number, 2532937, as given by appellee Rose, 

as written in the policy descriptive of the automobile insured, is a warranty 

law of insurance, and that a false warranty, though innocently made con- 

ning the motor number of the automobile covered by a theft insurance policy, 

is material to the risk as a matter of law, and voids such policy where the insur- 

an ompany, had it known the truth, would have declined the insurance alto- 
elie. or would have accepted it only at a higher premium. 

\ppellees pleaded that “through mistake the motor number was asserted in 
the said application (for the policy) to be 2532937 instead of 2332937.” Without 
quoting from the record, the evidence shows that in issuing the policy the insur- 
ance company was not furnished with the proper motor number appearing on 
le automobile. Also the undisputed evidence was to the effect that the appellant 

ipany issuing the policy would not have issued said policy had it known the 
tor number given was not the motor number of the automobile. 

lhere is undisputed evidence in the record as to whether the representation 
is to the motor number on the automobile was material to the risk. It is to the 


tect that the motor number is the most descriptive part of an automobile relied 
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on to locate or recover the automobile. Other parts may be and usually are 
changed; it is possible to change a motor number but also impossible to change 
the number to where you cannot tell it had been changed. In attempting to 
recover stolen cars, you are guided by the motor number. The motor number 
is the only way to distinguish one 1929 Ford sedan from another 1929 Ford 
sedan. No two Ford cars have the same motor numbers. 

[1] As to what constitutes a warranty in the law of insurance, generalh 
speaking, warranties are statements, stipulations, or conditions which form a 
part of the conract, whereby the insured contracts as to the existence of certain 
jacts, circumstances, or conditions, the literal truth as to which is essentia} to 
the validity of the contract. 24 Tex. Jur. p. 928. 

In Missouri State Life Insurance Co. v. Dossett (Tex. Civ. App.) 265 S. W, 
254, 257, it is said: “A misrepresentation to obtain insurance is a statement 
made by the assured of something as a fact which is untrue, and which had a 
tendency to mislead the company. 3 Joyce on Insurance, par. 1884. A fact is 
material to the insurance risk, which would induce the insurance company. to 
decline the insurance altogether, or not to accept it, unless at a higher premium,” 
and referring to cases as so holding, and to which we refer without stating 
them here. 

A case in point is Automobile Owners’ Insurance Ass’n v. Hennessy (Tex 
Civ. App.) 299 S. W. 281, 282, by the Texarkana court, writ of error refused 
Hennessy brought this suit on a theft policy. The car was stolen. The applica- 
tion stated that the car was a 1921 model when in fact it was a 1919 model 
The court said: “The policy expressly provided that misrepresentation of state- 
ments in the application should render the contract void.” 

The opinion recites that the model was 1919 and not 1921. The opinion 
states the cause of the mistake in stating the model of the car, and says: “The 
good faith of appellee (Hennessy), as shown, in making the representation of 
fact was an insufficient reply to the defense. The fact represented must be 
shown to be true. In view of the fact that the car was a 1919 model, which was 
established without contradiction, the appellee would be denied a recovery. Texas 
State Fire Ins. Co. v. Richbourg (Tex. Com. App.) 257 S. W. 1089.” 

[2-5] Both Winter and Rose testied that the company was furnished with 
a wrong number, and said that the error was due to the misreading of the motor 
number as it appeared on the chattel mortgage installment note. In North River 
Ins. Co. v. Atkinson, 137 Va. 313, 119 S. E. 46, 47, the Supreme Court of Appeals 
of Virginia, in construing a theft policy where the factory number was mis- 
stated in the policy and given for the motor number, said: “The evidence further 
shows without contradiction, that in tracing stolen cars it is very material to 
have the right number, whether factory or motor number, and that without it 
the car cannot be identified, and that to give the factory number for the motor 
number is not sufficient for purposes of identification.” 

To the same effect is the case of Felakos v. AXtna Ins. Co., 119 A. 277, 
the Supreme Court of New Jersey, in a theft policy, in which it is held that a 
warranty by the assured that the car was of a certain year model, when in fact 
it was an older model, is one material to the risk and voids the policy. 

Appellee refers us to article 5043 of our Statutes, and submits that whether 
a matter or thing misrepresented was material to the risk was a question of fact 
to be determined by the trial court trying the case without a jury, and that, since 
the trial court rendered judgment for plaintiffs on the policy, it must be pre- 
sumed hy this court that this issue was resolved in -favor of plaintiffs. Such 
would be the rule where the evidence on the issues of misrepresentation and its 
materiality was controverted, but, where the evidence on the issues is wncontro- 
verted, as here, it becomes a question of law and not of fact. There is no ques- 
tion but that the motor number on the car was misrepresented, a wrong number 
given, and the evidence is clear and undisputed that the motor number is essen- 
tial to the identity of the stolen car; the evidence is that no two Ford cars have 
the same motor number: the body of the car, four-door sedan, color, etc., could 
easily be changed, but the motor number remains the same, and, under the uncon- 
troverted evidence, is the only description or mark of identity by which the 
insurance company could trace and recover the car and return it to the assured 
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The description of the car other than by its motor number, as in the mortgage 
note, might be a sufficient description for the purpose for which it was then 
given; that question is not before us, but as to that we have no statute. Our 
statute applies only to an insurance policy. Under the uncontroverted evidence 
the policy could not be reformed; the mistake in giving the motor number not 
being a mutual mistake. St. Paul F. & M. Ins. Co. v. Culwell et al. (Tex. Com. 
App.) 62 S. W. (2d) 100, 101. Had the court reformed the policy so as to write 
therein the true motor number, such action of the court would be defensive and 
a fact to be shown by appellees. 

We have concluded that the proposition should be sustained. 

To us the evidence does not show a mutual mistake, nor does the evidence 
show a waiver of a mistake in writing in the policy the motor number of the 
automobile insured against theft. 

If we are not in error in sustaining the proposition discussed, the proposi- 
tions not discussed are immaterial, the policy being void. 

For reason stated, except as to the premium tendered, which is not disturbed, 
the case is reversed and here rendered for appellant. 

VICTORY INS. CO. OF PHILADELPHIA v. VAUGHN et al. No. 12914. 
Court of Civil Appeals of Texas. Fort Worth. Dec. 16, 1933 
Rehearing Denied Jan. 27, 1934. 

68 Southwestern Reporter (2d) 332. 

iNSURANCE. 

Insured’s proof of loss with sworn statement that amount claimed consti- 
ed full amount of loss, with indorsement of insurer’s adjuster indicating ac- 
‘tance of proof as correct and insured’s delivery to insurer of bill of sale of 
remainder of insured vehicle, constituted binding contract for full settlement of 
loss which could not be avoided by insured’s undisclosed intention that amount 
claimed was to be net to him over and above mortgage indebtedness. 


tu 


t 
l 
cel 


(For other cases, sce Insurance, Dec. Dig. § 579.) 

Krror from Tarrant County Court; P. J. Small, Judge. 

Action by R. L. Vaughn against the Victory Insurance Company of Phil- 
adelphia, wherein the Traders’ Finance Company intervened. To review an ad- 
verse judgment, the defendant brings error. 

Judgment reversed and reformed. 

Thompson, Knight, Baker & Harris and Robert Lee Guthrie, all of Dallas, 
for plaintiff in error. 

George C. Kemble, of Fort Worth, for defendants in error. 

DUNKLIN, Justice. 

One of the stipulations in the fire insurance policy on which this suit was 
based was that, in case of destruction or injury of the vehicle by fire, plaintiff, 
who was the assured, would furnish to the insurance company proof of the loss 
sustained. In compliance with that provision, plaintiff submitted to the insur- 
ance company, through its adjuster, a verified statement under oath, showing 
loss of the car by theft, the recovery thereof on the same night it was stolen 
after it had been stripped and burned, with the further statement that the total 
insurance on the car was $650, but that his whole loss sustained by reason of 
the theft was $325 for which he asserted a claim under the policy. 
the back of that instrument was the following: 

“Itemized Schedule of Cost of Repairs and Replacements. R. L. Vaughn: 
Automobile Theft Loss: May 4th, 1932, Fort Worth, Texas. 


Indorsed on 


1929 Model Nash Royal Coupe, purchased new by essured in June 1929 at cost of $1,485.00 
Less depreciation, as agreed 1,160.00 


Sound value and loss to assured : $ 325.00 


$650.00 Insurance and Company pays 325.00 
“Salvage taken over for benefit of Company. 
“No other insurance. No subrogation. 
“{Sigrted] Chas. &dwards, Adjuster. 


__ At the same time plaintiff submitted that proof of loss he executed the 
following instrument: 
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“Bill of Sale and Application for Transfer. with 
“The State of Texas, County of Tarrant emp! 
“Know all men by these presents: That the ownership of the following 
described motor vehicle is hereby transferred by the undersigned to————for 4 2 1) 
and in consideration of One Dollar and other valuable consideration. ] % 
“Old License Number ———— New License Number — 
“Name and Model and year made 1929 Nash Coupé te 
“Engine Number B44939 Horse Power (A. L. A. M. ———— sr 
“Transferee’s name in full ———— = 


“Transferee’s correct address in full 

“Before me, the undersigned authority, personally appeared the vendor of 
the vehicle described above, and being duly sworn, deposes and upon oath 
— that the vehicle described is hereby transferred to the transferee named 
above. 





“{Signed] R. L. Vaughn, Vendor. ‘ 
“Subscribed and sworn to before me this 19th day of May, 1932. 
“[Signed] A. B. Smith, aut 
“[Seal of Notary Public, Tarrant County, Texas.]” wil 
That bill of sale was executed for the purpose of conveying to the insurance res 
company what remained of the vehicle after it had been recovered. Six days d 
after the delivery of those two instruments to the adjuster of the insurance 
company, the company tendered to Vaughn its draft in the sum of $325 in full 
settlement for the loss sustained by reason of the theft of the vehicle and the 
damage thereto by fire before it was recovered. 
The plaintiff refused to accept the draft, and, before it was tendered, no- Cc 
tified the insurance company that the claim he made for $325 was through the 
mistaken belief that that amount would be over and above the claim of the 
Traders’ Finance Company, mortgagee, who was a beneficiary in the policy, and at 
whose mortgage, the evidence showed, amounted to $255, with accumulated in- 
terest. However, the plaintiff failed to plead that he was induced to execute 
the instruments mentioned through either fraud, accident, or mistake. = 
It is our conclusion that the proof and claim of loss so made by the plaintiff 
with his sworn statement that $325 was the full amount of his loss and claim 
made by him at the time for that amount, with the indorsement made by de- 3 
tendant’s adjuster on that proof, indicating acceptance of that proof as correct, t 
and the delivery to the company of the bill of sale for what remained of the : 
vehicle after its recovery, followed by the tender to plaintiff of the amount ot \ 
that loss six days later, all evidenced a valid and binding contract in writing for ' 


full settlement of the loss sustained. That contract could not be avoided by 
pleadings and testimony of the plaintiff as to his undisclosed intentions and un- 
derstanding at the time he executed those instruments; to the effect that the 
amount of $325 claimed by him in his proof of loss was to be net to him over 
and above his mortgage indebtedness to the Traders’ Finance Corporation, 
named in the policy as a beneficiary, and to the admission of which testimony 
the defendant duly objected. 24 Tex. Jur. pp. 1162-1165. 

Accordingly, the judgment of the trial court awarding to plaintiff the sum 
of $645 is reversed, and that judgment is so reformed as to allow the plaintiff a 
recovery from defendant, the Victory Insurance Company of Philadelphia, otf 
the sum of $325 in full satisfaction of the loss he sustained as a result of the 
theft of the vehicle in question; and awarded to the intervener, the Traders 
Finance Company, the sum of $255, with accrued interest to be satisfied out ol 
the amount so awarded to the plaintiff, Vaughn. 
The cost of appeal will be taxed against the appellee Vaughn. 


SHAWCROFT et ux. vy. STANDARD ACC. INS. CO. OF DETROIT. No. 24563 
Supreme Court of Washington. April 2, 1934. 
30 Pacific Reporter (2d) 987. 
1. INSURANCE. 
Salvation Army’s member undertaking at request of Army’s officer to sell or 
give away weekly 400 copies of Army’s official publication, receiving $6 weekly, 
held, as matter of law, not “independent contractor,” but Army’s “employee 
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within Army’s automobile liability policy exonerating insurer from liability to 


employees. 
ing | (For other cases, see Insurance, Dec. Dig. § 435.) 
for @ 2 INSURANCE. 


Salvation Army has “occupation” within automobile liability policy exonerating 
insurer from liability for accidents to employees arising out of occupation; hence 
insurer was not liable to Army’s member employed in selling Army’s official publi- 
cation and injured while riding in Army's automobile. 

“Occupation” has been defined as that which principally takes up one’s 
a time, thought, and energies; that which occupies or engages the time and 
th attention; the principal business of one’s life; vocation; employment; 
ed calling; trade. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Insurer which under liability policy protecting authorized driver of insured’s 
automobile defended injured passenger’s action against driver under agreement 
with driver that no defense under policy was waived held not foreclosed from 


=m resisting passenger’s subsequent action on policy. 

ce (For other cases, see Insurance, Dec. Dig. § 388[5].) 

all En Banc. 

he Appeal from Superior Court, Grays Harbor County; Wm. E. Campbell, Judge. 

Action by John Shawcroft and wife against the Standard Accident Insurance 

O- Company of Detroit. Judgment for plaintiffs, and defendant appeals. 

1e Reversed, with instructions. 

‘d J. E. Stewart, of Aberdeen, and Battle, Hulbert & Helsall, of Seattle, for 

: appellant. 

¥ Clark W. Adams, of Aberdeen, and A. Emerson Cross, of Seattle, for 

respondents. 

ff Beats, Chief Justice. 

ss The Aberdeen branch of the Salvation Army, a California corporation 

. authorized to carry on its activities within the state of Washington, was named as 

= the assured in an “automobile policy” issued by defendant, Standard Accident In- 

f surance Company of Detroit. This policy protected the assured against certain 

i. liabilities which might be incurred by reason of the operation of a Ford delivery 

truck owned and operated by the assured in connection with its Aberdeen station. 

+ In their complaint plaintiffs alleged that one George Davey was an officer of 

a the Salvation Army in charge of its headquarters in the city of Aberdeen, and 

‘e that among other duties Mr. Davey operated the Ford truck which was the subject- 

1, matter of the insurance policy above referred to, using the same in connection 

5 with his employment; that during the month of April, 1930, and while the policy 
f insurance was in full force and effect, Mr. Davey, accompanied by plaintiff 

= \da Shawcroft, undertook to drive the truck from Aberdeen to Montesano; that 

a while en route the right front tire blew out; and that as the result thereof Mr. 

yf | Davey lost control of the truck, which ran into a ditch beside the highway, throw- 

e ing Mrs. Shawcroft out of the truck and seriously injuring her. 

S. The complaint further alleged that thereafter the plaintiffs in this action sued 

it Mr. and Mrs. Davey for damages suffered by Mrs. Shawcroft; that the defend- 


ants in the action were defended by the attorney for the defendant in this action; 
and that the trial resulted in a verdict and judgment pursuant thereto in favor of 
the planitiffs in the sum of $2,500, which judgment has remained wholly unsatisfied 
because of the insolvency of Mr. and Mrs. Davey. 

The plaintiffs further alleged that the defendant in this action, by reason of 
the delivery of its policy of insurance, is liable to plaintiffs under the policy, that 
the judgment in the action against Mr. and Mrs. Davey was a final determination 
of the amount of plaintiffs’ damage and the extent of Mr. Davey’s liability to 
r plaintiffs, and that the judgment in the former action constituted an adjudication 
r of the responsibility of the defendant in this action and the extent of its liability 
under its policy of insurance. 


ae 
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Finally plaintiffs herein alleged a demand upon defendant for the payment of 
the judgment in the prior action and its refusal to pay the same. 

Plaintiffs prayed for judgment against defendant for the amount of the judg- 
ment against Mr. and Mrs. Davey, together with costs in the former action and 
interest on the judgment. 

Defendant answered plaintiffs’ complaint, admitting the execution of the policy, 
but denying its liability thereon to plaintiffs. By way of an affirmative defense, 
defendant alleged that, at the time of the accident which resulted in Mrs. Shaw- 
croft’s injury, she was an employee of the Salvation Army, the named assured in 
the policy, and that the accident arose out of and in the course of the assured’s 
business, profession, and occupation; that the attorney who represented Mr. and 
Mrs. Davey on the trial of the action did so under a written agreement with them 
to the effect that the defendant herein might defend the former action without 
waiving any defense which it had under its policy of insurance; and that the 
Gefendant insurance company reserved the right to deny liability to pay any judg- 
ment which the Shawcrofts might obtain. 

The affirmative defense was denied by plaintiffs in their reply, and this action 
proceeded to trial, with the result that the court entered findings of fact and 
conclusions of law in plaintiffs’ favor, followed by a judgment in accordance 
therewith, from which defendant appeals. 

Appellant undertook the defense of the action against the Daveys after Mr 
Davey wrote appellant the following letter: 

“October 17th, 1930 
“Standard Accident Insurance Company, 
“Detroit, Michigan. 
“In re: John Shawcroft and .Ada Shawcroft vs. 
George Davey and Mrs. George Davey. 
“Gentlemen: 

“T have been served with summons and complaint in the above entitled action 
and request you to defend the same for me. It is understood and agreed that 
you may defend said action without waiving any defenses which you may have 
under the policy of insurance No. JC-1176656 written by you in which the named 
assured is the Salvation Army; and it is understood that you reserve the right 
to deny liability to pay any judgment which may be obtained. 

; “Very truly yours, George Davey.” 

The following portions of the automobile policy which is the basis of this 
action are pertinent to this inquiry: 

“Declarations 4 

“Item 1. Name Assured Salvation Army (Ensign Geo. Davey, Officer 
Charge) 

“Residence Address (Street, Town and State) 

“Business Address No. 321 South ‘G’ Street, Aberdeen, Washington (Street, 
Town and State) 

“Assured’s occupation is Salvation Army 

“Individual, co-partnership, corporation or estate? Corporation. 

“Automobile Policy Number JC 1176656 

“Standard Accident Insurance Company of Detroit, Michigan (hereinafter 
called the Company) does hereby agree with the Assured named and described 
in the declarations forming a part hereof, as respects accidents occurring during 
the policy period stated in said declarations; by reason of the ownership, main- 
tenance or use of any automobile; 

“I. A. To pay, within the limits specified in Item 5 of said Declarations, the 
loss from the liability imposed by law upon the assured for damages on account 
of bodily injuries, including death resulting therefrom, sustained or alleged to 
have been sustained by any person or persons as the result of such accidents. 
* * * 


“Insolvency and Bankruptcy 

“VI. The insolvency or bankruptcy of the assured shall not release the Com- 
pany from any payment otherwise due hereunder, and if an execution on a judg- 
ment against the assured is returned unsatisfied, the judgment creditor shall have 
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a right of action against the Company, subject to the terms and limitations of 
this policy, to recover the amount of said judgment. 

“Additional Assured 

“VII. The term ‘Named Assured’ as herein used shall mean only the Assured 
named and described in Item I of said declarations, but the term ‘Assured’ shall 
include any other person while riding in or legally operating any such automobile 
and any other person, firm or corporation legally responsible for the operation of 
such automobile; provided: (a) Such automobile is being used with the permis- 
sion of the Named Assured, or, if he is an individual, with the permission of an 
adult member of his household other than a chauffeur or domestic servant; (b) 
such other person, firm or corporation is not covered by any valid and collectible 
insurance against a loss covered by this policy; (c) the term ‘Assured’ shall not 
be held to include any public garage, automobile repair shop, automobile sales 
agency, automobile service station, or any agent or employee thereof. It is further 
provided that any indemnity payable under this policy shall be applied first to the 
protection of the Named Assured-and the remainder, if any, to the protection of 
other persons entitled to indemnity under the provisions and conditions of this 
paragraph. 

“VIII. The Company shall not be liable under this policy for * * * (b) 
accidents to any employee of the Assured arising out of and in the usual course 
ot the trade, business, profession or occupation of the Assured * * *.” 


The judgment roll in the case of Shawcroft v. Davey was admitted in evi- 
dence, together with the instructions given by the trial court in that action, as was 
the testimony, except medical testimony concerning Mrs. Shawcroft’s injuries. 


[1] Appellant assigns error upon the admission of certain testimony, upon 
the trial court’s finding to the effect that respondent Ada Shawcroft was not at 
the time of the accident an employee of the Salvation Army, and upon the finding 
that — Shawcroft’s injuries did not arise out of and in the usual course of the 
trade, business, profession, or occupation of the Salvation Army, and, finally, upon 
the entry of judgment against appellant. 

Under section VIII of the policy, above quoted, appellant assumed no liability 
on account of “(b) accidents to any employee of the Assured arising out of and 
in the usual course of the trade, business, profession or occupation of the 
Assured,” and in this connection appellant argues that, because of certain testi- 
mony introduced in the former action by the respondents in this action, and 
because of the instructions of the trial court given in that action, it must now be 
held as matter of law that it has already been adjudged that Ada Shawcroft was 
at the time of the accident an employee of the assured. Mrs. Shawcroft was a 
member of the Salvation Army in Aberdeen, and during the fall of 1929 under- 
took some duties in connection with the weekly distribution of “The War Cry,” 
the Army’s official publication. She testified that Ensign Davey, who was in charge 
of the Army’s activities at Aberdeen, requested her to do this, and that she was 
to dispose of four hundred War Crys a week (generally receiving 10 cents apiece), 
for which she received a cent and a half a copy, or $6. She covered a district 
embracing Aberdeen, Montesano, and some neighboring territory, and was engaged 
in the distribution of the papers three or four days during each week. The witness 
sold the War Crys, or gave them away if she could not sell the weekly quota. 
In the course of this work she sometimes rode with Mr. Davey in his Ford, and 
sometimes went on stages, as happened to be convenient. 


On the day of the accident she started to Montesano with Ensign Davey, 
riding in his Ford; it being her intention to dispose of War Crys. In order to ful- 
fill the duty of distributing War Crys, it was necessary, or at least usual, that 
the distributor be a member of the Salvation Army. The money received for the 
papers was turned over to Mr. Davey. The witness further testified that she was 
not obligated because of her membership in the Army to distribute the War Crys, 
but she undertook the duty at the request of her superior officer because she was 
interested in the work. She received her $6 a week out of the returns from sales of 
the publication. 

Appellant admits for the purposes of this case that the Daveys are insolvent 
and unable to satisfy the judgment which Mrs. Shawcroft recovered against them. 
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It is also admitted that at the time of the accident the automobile was being 
operated by Mr. Davey with the permission of the Salvation Army. 

Appellant contends that Mrs. Shawcroft was an employee of the Salvation 
Army, and that the trial court erred in finding that the accident did not “arise out 
of and in the course of any trade, business, profession or occupation of the 
Salvation Army * * *.” 

Respondents, while denying that the judgment in the former action between 
the parties is res adjudicata in this case, concede that the question as to whether 
or not Mrs. Shawcroft was an employee of the Salvation Army is here a proper 
subject of inquiry. Mrs. Shawcroft had been a member of the Salvation Army for 
almost thirty years, and had devoted much time and effort to the work of the 
organization. It is clear that she was to receive $6 per week for disposing of the 
War Crys, whether she sold or gave them away. 

The Salvation Army is a religious, charitable, eleemosynary institution, gov- 
erned by officers occupying different grades and exercising authority appropriate 
to their rank. Mrs. Shawcroft stated that Ensign Davey had charge of the dis- 
tribution of the War Crys in the Aberdeen territory, and that he, being unable 
to distribute them himself, asked Mrs. Shawcroft to assume that duty, to which 
she agreed. The distribution of this publication was part of the work of the Army, 
which received some direct financial benefit therefrom; its evangelistic purposes 
being also furthered thereby. 

Respondents argue that in her work Mrs. Shawcroft was an independent con- 
tractor and not an employee. While she was not employed for any fixed number 
of hours and the manner in which she disposed of her allotment of papers rested 
somewhat in the exercise of her best judgment, examination of the record con- 
vinces us that it must be held as matter of law that Mrs. Shawcroft was an 
employee of the Salvation Army. It is true, as argued by counsel for respondents, 
that no hard and fast rule exists by which all such relationships can be determined, 
but we are convinced that the question here presented, on Mrs. Shawcroft’s own 
testimony, must be determined adversely to respondents’ contention. Simila v 
Northwestern Improvement Co., 73 Wash. 285, 131 P. 831; Burchett v. Depart- 
ment of Labor & Industries, 146 Wash. 85, 261 P. 802, 263 P. 746; Wilson v. 
Times Printing Co., 158 Wash. 95, 290 P. 691; 14 R. C. L. 72. 

In this connection, respondents’ counsel propounded the following question to 
Mrs. Shawcroft: “Were you on your mission up here to dispose of ‘War Crys’ 
the day that you were injured?” To which she replied in the affirmative. After 
stating that at the former trial she had testified that the trip was just one of the 
Salvation Army duties, Mrs. Shawcroft, referring to her testimony on the former 
trial, said: “I did not say I am employed. I never thought of myself as an 
employee.” And again: “Whether I was, or not, I do not know, but I never 
thought of myself as an employee.” Whereupon the court asked the witness: 
“What did you think of yourself?” To which Mrs. Shawcroft replied: “Well, I 
suppose it is an employee. I was asked to do it, and I was interested enough to 
do it. It benefited me and it benefited the Salvation Army.” Immediately there- 
after, the following occurred: 

“The Court: Could you have got that work without being requested by him? 
A. Oh, no. I had to be a Salvationist to do it. 

“Q. You had to be a member of the Salvation Corps? A. Yes, and I testified 
on that, I have been a member twenty-nine years. 

“The Court: But Mr. Davey determines who should do the selling? A. Well, 
if anybody asked him if I could. He just asked me and I was glad to do it. 

“Q. Well, did he tell you where to sell them? A. In Aberdeen, Wishkah and 
Heron, and Market. . 

“O. Well, did hé tell you what part of Aberdeen to sell them it? A. Well, 
yes, in the business places and stores. If I did not sell them all, I could go to 
private homes. If I got out of them,— 

“Q. (Interrupting) Well, did he tell you to come to Montesano and sell 
them? A. To take them down town for sale. ny 

“Q. He asked you to come and sell them and take full charge of it in Octo- 
ber. or November, Nineteen Hundred Twenty Nine? A. Yes, Sir. 
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/“Q, Did you have other people in your employ selling ‘War Crys’ besides 
yourself? A. Christmas Time there was. When I was sick there was somebody 
doing it. 

“Q. Outside of Christmas Time, and when you were sick, did you have full 
charge of it? A. From that time, yes, unless I just asked somebody else to. I 
think not, because sometimes ten, or,— 

“Q. (Interrupting) But you had full charge of it did you not? A. Well, I 
did not have to send the money in. I sometimes,—I simply paid the money in to 
Ensign Davey. 

“QO. Mr. Cross: He means full charge of the distribution. A. Well, I do not 
want to term myself,—(interrupting) If you say I had full charge—They were 
not sent to me. Ensign Davey has the full charge,—the officer in charge. 

“Q. It is his business to see that you sell and distribute? A. Well, he is the 
officer in charge and everything is his business. 

“Q. He selects the one who sells the War Crys? A. Well, I guess. He did 
not make people to do it. 

“QO. He is the one that picked out a certain person and asked them to do 
that? A. Yes, Sir. 

“The Court: You could refuse if you wanted to? <A. Certainly I could. I 
had not been doing much before I was in Aberdeen, although I have been in the 
Salvation Work for several years. I thought I would try and I was able to do it. 
I was interested and did it. I would be selling them now, if I had not had the 
accident. * * *” 

[2] In the next place, respondents argue that the accident did not arise “out 

f and in the usual course of the trade, business, profession or occupation of the 
\ssured.” Section VIII of the policy, supra. Respondents argue that the Salvation 
Army has no “trade, business, profession or occupation” within the meaning of 
this clause. In the policy sued upon, the assured’s occupation is stated as “Salva- 
tion Army,” and this statement in the policy, respondents contend, indicates that 
appellant at the time knew that the assured had no occupation. 

Had it been considered at the time of the issuance of the policy sued upon 
that the assured had no trade, business, profession, or occupation, doubtless the 
word “none” would have been written in the appropriate place following the 
query. The fact that the words “Salvation Army” were placed in the policy as 
ahove stated indicates rather an affirmative than a negative. The word “occupa- 
tion” is very broad in its scope. This word in Webster’s International Dictionary 
is defined as follows: “That which occupies or engages the time and attention; 
the principal business of one’s life; vocation; employment; calling; trade.” 

In the New Standard Dictionary the following definition, among others, is 
given : “1. That which principally takes up one’s time, thought and energies 
- a x”? 

Granting that the Salvation Army is not engaged in trade and that it has no 
profession, and without deciding whether or not it has a business, it must be held 
that its activities are described by the word “occupation.” While it is not con- 
ducted for profit, but for the moral and material benefit of humanity, it accom- 
plishes its purposes by means of an organization which maintains buildings for 
many uses, operates automobiles, and employs in the aggregate a large number 
of persons. The distribution of the War Cry is one distinct element among many 
activities of the organization. 


[3] Giving respondents the benefit of a favorable construction of the policy 
sued upon, and taking judicial notice of the activities of the Salvation Army, with 
which all are familiar, it must be held that the Salvation Army has an “occupa- 
tion.” It engages in many activities, in connection with which it pays for time 
expended on its behalf as well as for items more tangible in their nature. 

In the case of Thurston County Chapter, American National Red Cross v. 
Department of Labor & Industries, 166 Wash. 488, 7 P.(2d) 577, it was held that 
the American Red Cross was not an industry within the contemplation of the 
workmen’s compensation act, and that the Red Cross was not engaged in “trade 
or business.” Respondents rely upon this decision, which is, however, not in point 
here. Whether the Red Cross had an occupation was not decided. 
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[4] We are convinced that, under the circumstances disclosed by this record, 
appellant, because of the fact that it defended Ensign and Mrs. Davey in the prior 
action, is not foreclosed from resisting this action based upon the policy of 
insurance which it issued. 

Expressing no opinion as to fhe effect of the record in the prior case between 
respondents and Ensign and Mrs. Davey upon the questions here presented, we 
hold that, from the record in this action, it clearly appears that respondent Ada 
Shawcroft was an employee of the Salvation Army, and that the accident which 
she was so unfortunate as to suffer arose out of and in the usual course of the 
occupation of the Salvation Army, the assured named in the policy upon which 
respondents seek to recover against appellant in this action. 

The judgment appealed from is accordingly reversed, with instructions to 
dismiss. 

Steinert, Tolman, Main, Mitchell, Millard, and Geraghty, JJ., concur. 


FOUNTAIN v. IMPORTERS’ & EXPORTERS’ INS. CO. OF NEW YORK 
Supreme Court of Wisconsin. Feb. 6, 1934. 
252 Northwestern Reporter 569. 
1. INSURANCE. : 

Under automobile fire insurance policy taken out by dealer in secondhand 
automobiles, automobiles subject to equitable mortgage to third party 
financed dealer’s operations /eld not covered by policy. 

Automobile fire imsurance policy contained provision that, unless 
otherwise provided by agreement in writing added to policy, and except 
as to any lien, mortgage, or other incumbrance specifically set forth 
and described in designated paragraph of policy, the insurer shall not 
be liable for loss or damage to any property insured while subject to any 
lien, mortgage, or other incumbrance. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

2. INSURANCE. 


Where fire insurance policy was taken out to cover automobiles subject to 
equitable mortgage, but effect of policy was to exclude coverage on mortgaged 
automobiles, mutual mistake held to authorize reformation of insurance policy to 
express intention of parties, although mistake was one of law as to effect ot 
policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

4. INSURANCE. 

Owner of property may insure it against fire for full value, although he 
has only equity therein, and measure of recovery in case of loss is full value of 
property within limits of policy. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

5. INSURANCE. 

Dealer in secondhand automobiles who took out fire insurance policy cover- 
ing such automobiles veld entitled, in case of destruction of automobiles by fire, 
to recover full value of automobiles remaining unsold, notwithstanding such au- 
tomobiles were subject to equitable mortgage in favor of third party. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

6. INSURANCE. 


Under fire insurance policy taken out by dealer in secondhand automobiles 
subject to equitable mortgage in favor of third party who financed operations, 
automobiles repossessed by dealer after sale eld not covered by fire policy, in 
view of dealer’s lack of insurable interest. 

Facts disclosed that dealer in second-hand automobiles, upon sale 
of automobiles for cash, paid cash to third party to amount of his financ- 
ing charge, and that, if automobile was sold on time or part payment 
plan, the third party took the paper of the buyer and gave the dealer 
credit for it, thereby depriving dealer of any interest in automobile af- 
ter it was sold, and the third party’s charge against him was fully paid. 
Under the arrangement between the dealer and the third party, the 


who 
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title to the repossessed automobiles was in the third party and not in 
the dealer. 

(For other cases, see insurance, Dec. Dig. § 115[1].) 
Appeal from a judgment of the Circuit Court for Taylor County; G. N. 
Risjord, Circuit Judge. 

Action by Adrian Fountain against the Importers’ & Exporters’ Insurance 
Company of New York. From a judgment in favor of the plaintiff, the defend- 
ant appeals—[By Editorial Staff.] ae 

Judgment reversed, and case remanded in accordance with opinion. - 

The action, commenced January 5, 1933, is on an automobile insurance policy 
to recover for a fire loss. From a judgment in favor of the insured, entered 
May 16, 1933, the defendant appeals. 

“The suit is on an insurance policy issued by the defendant covering twelve 
automobiles, specifically described in the policy, insuring the plaintiff against in- 
jury by fire. Seven of the cars were totally destroyed by fire. The only ques- 
tion submitted to the jury was as to the value of the cars. On this finding and 
facts found by the court, judgment was entered in favor of the insured: The 
iucts so far as necessary to an understanding of the issues are stated in the 
opinion. eae : 

Rouiller & Dougherty and Robert E. Tehan, all of Milwaukee, for appellant. 

Herman Leicht, of Medford, for respondent. 

FowLer, Justice. 

The plaintiff, Adrian Fountain, was named as the assured in a fire insurance 
policy issued by the defendant covering twelve automobiles specifically des- 
cribed. Seven of these cars were totally destroyed by fire. Fountain was a 
dealer in secondhand cars at Prentice. His purchases were financed by Charles 
Fleming, who conducted an automobile and garage business at Medford. When- 
ever Fountain bought a car he drew his own check for the purchase price on a 
bank with which Fleming was connected, but in which Fountain kept no funds. 
Fountain would send the certificate of title to Fleming, who on its receipt would 
direct the bank to honor the check. Fleming would then charge Fountain with 
the amount of the check, plus 10 per cent. for financing, and hold the certificate 
of title until Fountain sold the car, when Fountain, if the car was sold for cash, 
would pay him the amount of his charge and deliver the certificate of title. 
What was done if a car was sold without payment in cash is hereinafter stated. 
Fountain would recondition the cars after purchasing them, and the cars were 
kept in his possession until sold. The space for insertion of the name of the 
assignee in the assignment of the certificate of title was left blank when Foun- 
tain purchased, and remained blank until after the car was sold. The trial court 
held that Fountain had an insurable interest in all of the cars, and that Flem- 
ing’s interest in the cars was that of a lien to secure his advance of the purchase 
price and his charge for financing. The value of the cars destroyed was fixed 
by the jury at less than the amount of Fleming’s liens. The court concluded 
that Fountain was entitled to recover the value of the cars as found by the jury. 


It appears that Fountain and Fleming did not understand or agree upon the 
effect of their transactions, although they agree as to the facts which control 
the effect. Nothing was said between them as to the effect of any individual 
transaction or that Fleming had or was to hold the certificate of title as se- 
curity. Nor was anything said between them as to ownership of the cars. 
Fleming testified that he did not have any security on the cars. Fountain testi- 
fied that there were no incumbrances on the cars, because they were all Flem- 
ing’s cars; that Fleming had title; that Fleming had nothing against him to get 
his money out; that he took out the policy to protect himself, if something 
turned up in the future so that Fleming could not get something out of him; 
that he would say he probably did not have any interest in the cars until he 
sold them, but that he figured he would be held liable for the cars. 

What the parties conceived the legal effect of their transactions to be is im- 
material. Fountain became the owner of the cars when he purchased them, and 
remained so until he sold them; he owed Fleming the amount of his advance 
and finance charge upon each car; and Fleming had an equitable mortgage on 
each car to secure that amount. 

The appellant contends that it is not ltable on the grounds that (1) the 
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policy did not cover the cars destroyed because Fleming had a lien on the cars. 
and that (2) Fountain sustained no loss because the amount of Fleming’s liens 
exceeded the value of the cars as found by the jury. 

[1] 1. In the case of Moe v. Allemannia Fire Ins. Co., 209 Wis. 526, 244 NX 
W. 593, a fire insurance policy contained a clause as follows: “Chattel mortgage 
Unless otherwise provided by agreement in writing added hereto this Company 
shall not be liable for loss or damage to any property insured hereunder while 
incumbered by a chattel mortgage, and during the time of such incumbrance this 
Company shall be liable only for loss or damage to any other property insured 
hereunder.” It was held that the company was not liable for destruction of 
property by fire on which a mortgage existed at the time of the fire 

The policy in suit contains a clause as follows: “Unless otherwise provided 
by agreement in writing added hereto, and except as to any lien, mortgage or 
other encumbrance specifically set forth and described in paragraph LD. of this 
policy, this Company shall not be liable for loss or damage to any property in- 
sured hereunder while subject to any lien, mortgage or other encumbrance.” 
There is no material difference between the two clauses quoted. 

It is contended that the facts as to the transactions between Fountain and 
Fleming were fully stated to the agent of the defendant who issued the policy 
at the time Fountain applied for the policy, and that, as section 209.08, Stats., 
provides that knowledge by an agent at the time of an application for a policy 
shall be knowledge of the company, and any fact which breaches a condition of 
the policy and is known to the agent shall not void the policy or defeat recovery, 
the existence of Fleming's lien does not void the policy and does not defeat re- 
covery 3ut the mortgages on the property named in the policy in suit did not 
breach any condition of the policy. The clause does not say that in case there 
be a lien on the property the policy shall be void. The policy did not by its 
terms cover the destroyed property. As in the case above cited, the clause in- 
voked by the appellant is a coverage clause. The insured agreed that mortgaged 
property was not covered by the policy. “This clause clearly relates to the 
extent of the coverage,” as stated in the Allemannia Fire Ins. Co. Case, supra, 
and under the terms of the policy as written the plaintiff cannot recover 

[2] It quite clearly appears, however, that the intention in the instant case 
was to cover the specific cars described in the policy. The court expressly 
found that the agent of the defendant had knowledge that “Fleming financed 
the purchase and handling of the cars and held the title papers.” This was 
equivalent to finding that the agent had knowledge that the cars were in fact 
mortgaged. To permit the defendant to avoid liability under such circumstances 
would permit it to perpetrate a constructive: fraud. The plaintiff intended to 
procure insurance. The agent intended to issue insurance. Both understood in- 
surance was effected. There was a mutual mistake of the parties as to the effect 
of the policy. The policy is clearly subject to reformation for mutual mistake. 
The mistake is one of law as to the effect of the policy, but such mistakes au- 
thorize reformation of the contract to make it express the intention of the par- 
ties. Shearer v. Pringle, 203 Wis. 164, 233 N. W. 623, 71 A. L. R. 1302. 

[3] Section 6 of paragraph D of the policy, the paragraph referred to in the 
coverage clause above quoted, recites “that there is no lien, mortgage or other 
cncumbrance thereon. (on the proprety covered) except as follows: no excep- 
tions.” Had the existence of Fleming’s liens been alleged in the complaint 
and the complaint had prayed for reformation of the policy by inserting in the 
above clause “except a lien of Charles Fleming for a loan to finance the pur- 
chase thereof,” under the undisputed evidence that it was the intention of the 
parties that the cars described be insured, and the finding of the court respect- 
ing the agent’s knowledge of the liens, reformation and recovery would have 
been adjudged, if Fountain sustained any loss by the burning of the property. 
Journal Co. v. General Acc., Fire & Life Assur. Corp., 188 Wis. 140, 205 N. W. 
800; McKinnon vy. Massachusetts Bonding & Ins. Co. (Wis.) 250 N. W. 503. 
The issue of reformation was not raised by the pleadings, and there was no 
trial of that issue, but the court having found the fact that, with the undisputed 
evidence as to intent of the parties, warrants reformation, no need appears to 
remand the case with instructions to permit amendment of the complaint to 
raise the issue of reformation and for trial of that issue, as would manifestly 
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he required in the interest of justice but for the finding and undisputed evidence 
referred to. 

2. The trial court found that Fountain had an insurable interest in the des- 
troyed cars. Of the seven destroyed cars, two had not been sold by Fountain. 
Five of them were cars that had been sold, and “repossessed” for breach by the 
buyer of the conditions of their sale. We will consider the two classes of cars 
separately 

[4, 5] (a) As to the two cars remaining unsold, as stated above, Fountain 
was the owner of them, and Fleming was an equitable mortgagee for the amount 
of his charge for financing the purchase. The owner of property may insure it 
for its full value, although his interest therein is only an equity. The measure 
of recovery is the full value of the property within the limits of the policy. 68 
\. L. R. 1349, and cases cited; Kludt v. German Mut. Fire Ins. Co., 152 Wis. 637, 
i40 N. W. 321, 45 L. R. A. CN. S.) 1131, Ann. Cas. 1914C, 609, is to the same 
effect. It is there held, page 646 of 152 Wis., 140 N. W. 321, that, where the as- 
sured has an insurable interest, the whole amount of the loss, not exceeding the 
amount stipulated, may be recovered. We are not unmindful of the following 
provision of the policy: “Subject to all the provisions, exclusions, conditions ~ 
warranties contained in the policy, loss, if any, payable, as interest may appea 
to the assured and nil.” This provision is manifestly inserted to cover the laa 
ation where the interests of two or more persons are expressly insured, as in 
case of owner and mortgagee or the like, in which case the name of the other 
nsured is inserted in the blank space. The clause as written merely indicates 
that only the “assured” is insured by the policy, and was not intended to and 
does not limit his recovery to the value of his interest in the property. As to 
these two cars, we are of opinion that the plaintiff is entitled to recover their 
value at the time of the loss, with interest. 

[6] (b) As to four of the repossessed cars, we are of opinion that, under the 
evidence as it stands, it does not appear that Fountain had an insurable interest 
therein. Fleming testified that, when a car was sold by Fountain, if the car was 
sold for cash, Fountain paid him cash to the amount of his financing charge, and 
that if it was sold “on time or part payment plan we (Fleming) took the paper 
f the party to whom the car_was sold and gave him (Fountain) credit for it. 
Sheets in evidence whereon Fleming kept an account respecting each of the 
cars show that four of the repossessed cars were settled for and paid for by Foun- 
tain when they were sold. From this alone the inference would be that Foun- 
tain had no further interest in a car after it was sold, and Fleming’s charge 
against him therefor was tully paid. The ownership in a car after it was sold 
was no longer in Fountain, but in the purchaser. Fleming’s lien thereon re- 
mained, for he held the sale papers and kept the certificate of title in his pos- 
session after having the sale recorded in the secretary of state’s office, and the 
right to repossess it for breach of conditions of sale was in Fleming, not Foun- 
tain. Therefore, unless in fact by some arrangement between Fleming and 
Fountain not shown in the evidence the ownership was in Fountain after re- 
possession, Fountain’s act of reposession was as agent of Fleming. If Fleming 
still held Fountain liable on the paper turned over in settlement of charges 
against a car, that is, if the credit given was subject to the paper being paid 
and not absolute, and Fleming reassigned to Fountain on breach of condition, 
the situation would doubtless be otherwise. 


As to one of the “repossessed” cars, a Chevrolet coach obtained in 1928, 
which was procured by Fountain in a trade, we are unable to draw any infer- 
ence from the record whether Fountain ever procured a lien upon it. 

From the above it follows that Fountain is entitled to recover the value of 
the two cars not repossessed. The verdict does not assess the value of the in- 
dividual cars, but assessed their aggregate value. There must be a new trial to 
determine the amount of the recovery for the destruction of these cars, and 
to determine whether Fouitain had an insurable interest in the repossessed cars. 

The judgment of the circuit court is reversed, and the case remanded for 
lurther proceedings in accordance with the opinion. 


Owen, J., took no part. 
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CASUALTY 


MARYLAND CASUALTY CO. v. COOK-O’BRIEN CONST. CO. No. 9724 
Circuit Court of Appeals, Eighth Circuit. Feb. 27, 1934. 
69 Federal Reporter (2d) 462. 
1. INSURANCE. 


Where company issuing limited employers’ liability policies refuses to make 
reasonable settlement not exceeding insurance coverage and employee’s judgment 
against employer exceeds insurance coverage, insurer is liable to employer for 
difference hetween judgment and coverage only in case refusal to settle was in 
bad faith. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

Whether refusal of company issuing limited employers’ liability policies to 
settle case against employer was in bad faith, so as to render insurer liable to 
employer for excess of judgment over insurance coverage, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from the District Court of the United States for the Western District 
of Missouri: Merrill E. Otis, Judge. 

Action by the Maryland Casualty Company against the Cook-O’Brien Con- 
struction Company, which pleaded a set-off. From an adverse judgment, the plain- 
tiff appeals 

Affirmed. 

Spencer F. Harris, of Kansas City, Mo. (Paul G. Koontz, of Kansas City, 
Mo., on the brief), for appellant. 

Floyd E. Jacobs, of Kansas City, Mo. (M. J. Henderson and Thomas E 
Deacy, both of Kansas City, Mo., on the brief), for appellee. 

Before Gardner and Woodrough, Circuit Judges, and Martineau, District 
Judge. 

WooproucH, Circuit Judge. 


The Cook-O’Brien Construction Company, being engaged in the work of 
laying water mains in the vicinity of Flagstaff, Ariz., took out two employers’ 
liability policies with the Maryland Casualty Company covering liability for per- 
sonal injuries to employees; the total liability on account of injury to any one 
person being limited to $5,000 costs and interest. 


While the policies were in force, and on June 23, 1925, one L. L. Crawford 
was injured on the work as a result of a premature explosion of blasting dyna- 
mite, and in October, some four months after the accident, brought suit against 
the construction company for his injuries, praying judgment for $25,000 general 
damages and $175,000 special damages. The case was defended for the con- 
struction company by the casualty company, and upon a second trial Crawford 
recovered judgment for something over $12,000. The judgment was appealed 
to the Circuit Court of Appeals of the Ninth Circuit, affirmed and certiorari to 
the Supreme Court denied. The appellant, Maryland Casualty Company, went 
on the bond to effect supersedeas during the appeal; the construction company 
agreeing to indemnify. This suit was brought by the casualty company against 
the construction company upon the indemnity agreement given by the construc- 
tion company as part consideration for execution of the supersedeas bond by 
the casualty company. The casualty company alleged that, after the affirmance 
of the judgment in favor of Crawford, it had been compelled to and had made 
Tull payment of the judgment, and was therefore entitled to recover on the 
indemnity agreement for the excess of the judgment paid over the limit of 
the policy. 

To this cause of action there was no direct valid defense on the part of the 
construction company, and the trial court gave peremptory. instruction that the 
casualty company was entitled to recover thereon, and there is no controversy 
presented here concerning it. The controversy here is related entirely to the 
set-off which was pleaded by the construction company. In its set-off the con- 
struction company alleged that, upon the happening of the accident to Crawford, 
the casualty company was promtly notified and became bound as provided in the 





Cas. | Maryland Casualty Co. v. Cook-O’Brien Const. Co. 365 


policies to “indemnify the Construction Company against loss by reason of the 
liability imposed upon it by law for damages on account of such injuries,’ and 
“tg serve the Construction Company by investigation and by settlement of any 
resulting claim in accordance with law,” and “to defend any suits which may at 
anv time be instituted * * * although such are wholly groundless, false or 
fraudulent,’ and “to pay all costs taxed against the Construction Company in 
any legal proceeding defended by the Casualty Company, all interest accrued 
after entry of judgment, and all expenses incurred by the Casualty Company 
for investigations, negotiations for settlement, or defense of claims or suits,” 
uid “to pay the cost of such immediate surgical relief as is imperative at the 
time of the accident,” and “the Casualty Company was not responsible for any 
settlement made or expenses incurred by the assured unless such settlement or 
expenditures were first specifically authorized in writing by the Company, except 
that the assured may provide at the time of the accident at the expense of the 
Company, such surgical relief as is imperative.” 

The construction company further alleged that, immediately after the inju- 
ries to said Crawford, the casualty company, its agents, servants and employees, 
took charge of the Crawford claim and the investigation thereof and subse- 
quently the defense of the suit predicated thereon. That its agents, servants 
and employees ascertained before any suit was filed by Crawford that Crawford 
was seriously injured and that such injuries were beyond dispute; that the liabil- 
ity to Crawford on the part of the construction company was dangerous; that, 
if a settlement was not made, in all likelihood and probability a verdict in excess 
of the protection afforded by the policies of insurance would be secured by 
Crawford; that Crawford offered to, and was at all times prior to the trial of 
his suit and recovery of his first verdict (about $13,000) willing to, and offering 
to, settle his claim with the casualty company for a sum substantially less than 
the $5,000 policy limit; but that the casualty company, through its agents, acting 

1 bad faith in its relations with the construction company, refused to make any 
ffer of settlement to Crawford, and in bad faith made no attempt to effect 
settlement, and in bad faith made no settlement; and that it was in consequence 
of such bad faith on the part of the casualty company that the excess judgment 
obligation paid and sought to be recovered by the casualty company accrued. 

The construction company also pleaded in,its set-off that the casualty com- 
pany, through its attorneys and agents, had been guilty of bad faith and negli- 
gence in the conduct of the defense for the construction company upon the two 
trials of the Crawford ckse, contributing to the loss. But, on the conclusion of 
all the evidence, the trial court announced its decision that the testimony was 
not sufficient to submit the claim of bad faith or negligence on the part of the 
casualty company in the conduct of the trials to the jury, and thereafter instructed 
the jury in favor of the casualty company against the construction company upon 
that issue. 

It also instructed, as the only issue for the jury raised by the set-off, that, 
if the jury should find that the casualty company had declined and refused to 
effect a reasonable settlement of the Crawford claim or suit, having opportunity 
to make such reasonable settlement within the limit of the policy, and “that in 
so declining and refusing to effect such a settlement the Casualty Company was 
acting not in good faith toward the Cook-O’Brien Construction Company, but 
in bad faith as to the Cook-O’Brien Construction Company, a verdict against 
the Casualty Company on the set-off would be justified.” Such verdict was 
returned completely offsetting the cause of action sued on by the casualty com- 
pany; there was judgment thereon; and the casualty company appeals. 


Error is assigned on the receipt of testimony claimed to have been incom- 
petent; on the giving and refusal to give instructions to the jury; on sustaining 
the right to plead the set-off; and on the denial of motion for a directed verdict. 

[1] The trial court held, as reflected by rulings and instructions to the jury, 
that, where an insurance company agrees to indemnify against loss from per- 
sonal injury claims conditioned upon the insured’s surrendering control of investi- 
gations, adjustments of claims, and defense of lawsuits to the insurance com- 
pany, and where the insurance company does, pursuant to such contract, take 
control of the investigation, adjustment of claims, and defense of lawsuits out 
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of the policyholder’s hands, assuming exclusive control, a relationship necessarily 
arises between the insured and the insurer which imposes on the insurer a duty 
owing to the insured to exercise skill and care and good faith to the end of 
saving the insured harmless, as contemplated by the contract to indemnify; that 
the discharge of the duty involves discretion and judgment and requires that 
the insurer make full investigation of the circumstances surrounding the acci- 
dent and of the incidents of legal liability applicable where the accident occurred, 
and that it must act honestly to effectually indemnify and save the insured harm- 
less as it has contracted to do—to the extent, if necessary, that it must make 
whatever payment and settlement an honest judgment and discretion dictates, 
within the limitation of the policy. We think the weight of authority sanctions 


the view of the trial court, and we approve the statement of the law embodied 
in the court’s instructions as follows: 


“If you find that although there was an opportunity to make a reasonable 
settlement and although there was a probability, under all the facts and cir- 
cumstances then known or which should have been known, that a judgment 
might ultimately be had against the Cook-O’Brien Construction Company in 
excess of the coverage (of the policy), even if you find those facts to be true, if 
you find that the Maryland Casualty Company did not, in bad faith toward the 
Cook-O’Brien Construction Company, decline or refuse to make a settlement, 
then in either of those events your verdict should be for the * * * Maryland 
Casualty Company.” “You can not find against the Maryland Casualty Company 
upon this issue merely because you think a mistake was made by that Company 
in not effecting a settlement.” “You can only find against it if you find it was 
guilty of bad faith toward the Cook-O’Brien Construction Company.” “You must 
understand that the Maryland Casualty Company did not agree to settle any 
claim.” “It wasn’t bound to settle any claim. It had the right to settle claims if 
in its discretion that was a wise and proper course, but that discretion was not one 
which was an absolute discretion. It could not, under all circumstances and in 
all cases refuse to settle a claim and go on and try the case. Its discretion was 
not that wide. It must exercise good faith toward the Cook-O’Brien Company 
in the matter of effecting settlements.” American Mutual Liability Co. v. Cooper 
(C. C. A.) 61 F.(2d) 446; Hilker v. Western Auto Ins. Co., 204 Wis. 1, 231 N. W. 
257, 235 N. W. 413: New Orleans & C. R. Co. v. Maryland Casualty Co., 114 La 
154, 38 So. 89,6 L. R. A. (N. S.) 562; Auerbach v. Maryland Casualty Co., 236 
N. Y. 247, 140 N. E. 577, 28 A. L. R. 1294; Brassil v. Maryland Casualty Co., 210 
N. Y. 235, 104 N. E. 622, L. R. A. 1915A, 629. 


|2] Turning to the question whether there was sufficient proof of bad faith 
on the part of the casualty company in failing to make settlement with Crawford 
to justify submission of the issue to the jury. Crawford testified that he was in 
the employ of the construction company drilling and blasting holes: in rock, assisted 
by one Wren Herdman, when a premature explosion of dynamite occurred, caus- 
ing him very severe injuries. He believed that the premature explosion was 
caused by a “quick fuse” or “fast fuse,” meaning a defective fuse. Mr. J. J.O Brien 
was superintendent in charge of the construction company’s work at Flagstaff, 
Ariz., and he obtained two statements from Crawford, signed, one very shortly 
after the accident, and the other some twelve days thereafter, and he also obtained 
a statement signed by Wren Herdman, the only other eyewitness. Although C€ raw- 
ford believed that the premature explosion came from a “quick” or “fast” fuse, 
in one of his statements and in that of Herdman the fuses used are described as 
short fuses. In his other written stattement Crawford said the fuses were 16 to 
20 inches long. Mr. J. J. O’Brien turned these statements over to the casualty 
company after they were taken, and it does not appear that the casualty company 
ever had any information tending to contradict this version as to how the accident 
occurred, or that there was ever any grounds to infer negligence on the part ot 
Crawford causing the accident, except as presented by this version. The applicable 
statute of Arizona provided that an employer should be liable for injuries to 
workmen using dynamite in all cases in which the injury was not caused by the 
negligence of the employee, and there was no doubt that the facts as stated by 
Crawford presented a prima facie case of liability, rebuttable if he was negligent 
in using short fuses. In the report of accident which Mr. J. J. O’Brien, as super- 
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intendent in charge, promptly made to the casualty company, he referred to Craw- 
ford as an employee of the construction company, and indicated that Crawford 
was not working as an independent contractor. He said that Crawford’s general 
duties were drilling, shooting, and mucking rock; that Crawford had been employed 
for about one week prior to the accident; that he had done similar work prior to 
this employment; and that his weekly wages were about $36. 


About a week or ten days after the accident, a Mr. M. J. Halloran, the claim 
manager of the casualty company at Pheenix, having full charge of handling the 
Crawford claim as agent of the casualty company, came to the work at Flagstaff, 
and, after discussion with Mr. J. J. O’Brien, made his first call upon Crawford, 
who was then in bed but able to sit up. The evidence i is that the matter of making 
settlement of Crawford’s claim was broached by Halloran at this interview. Mr. 
Halloran was dead at the time of the trial, and the testimony as to what was said 
by him and to him during the whole period from then until the time of the first 
trial of the case, a year later, in July of 1926, was brought out by the witnesses 
Crawford, Harrison and J. J. O’Brien. Crawford testified that there were six 
or eight talks between himself and Mr. Halloran concerning the settlement of the 
case, and he (Crawford) was willing from the first interview and up to the time 
of the first trial to make settlement for a sum substantially less than the $5,000 
limit of the policy; that he made definite offers to Mr. Halloran to settle for 
the sum of $3,500; that he not only made definite offers to Mr. Halloran to settle 
for the sum of $3,500, which Mr. Halloran refused, but, after his employment of 
the attorney, Mr. Harrison, he further evinced his willingness to settle by having 
Mr. Harrison propose settlement to Halloran in Crawford’s presence. Although 
Mr Harrison asked Mr. Halloran for $5,000, Mr. Harrison insinuated at the same 
time that he would come down from $5,000. As Crawford’s attorney, Mr. Harri- 
son brought the suit for Crawford in October, about four months after the acci- 
dent, and some months later Crawford employed the law firm of O'Sullivan & 
Morgan to prosecute the action. Mr. Morgan of that firm testified that he went 
into the office of Mr. Morrison, attorney for the casualty company in charge of 
the Crawford case, on one or two occasions before the case was tried, and sug- 
gested that a settlement would be advisable, stating that his client would be willing 
to settle; he suggested that the client was in a mood to settle, and that the case was 
one where settlement would be advisable; and at the time Mr. Morgan made these 
advances he was informed that Crawford had personally made proposals of set- 
tlement to Mr. Halloran. Undoubtedly when the first trial of Crawford’s case 
resulted in a verdict of about $13,000, the attitude of Crawford as to settlement 
was altered, but it is clear that up to that time Crawford was willing to settle 
within the policy limit. In that period of something over a year Mr. Halloran 
was the agent of the casualty company who acted for it, and it is upon his conduct 
that the claim of bad faith during that period is predicated against the casualty 
‘ompany 
\s to Halloran, it appears that he was informed of the available evidence as 
to how the accident happened and had opportunity to observe Crawford and to 
know his serious condition. He knew that Crawford claimed that he was an 
employee when injured and that the construction company was liable to him; and 
he knew of the institution of Crawford’s suit on the claim for $25,000 general 
damages and $175,000 special damages for the personal injuries. He also knew that 
J. J. O'Brien had reported to the casualty company that at the time of the acci- 
dent Crawford was in the employ of the construction company. Being the resident 
agent of the casualty company in Arizona, knowledge of the Arizona liability law 
covering employees working with dynamite was also fairly imputable to him. 
The record indicates that some time before the first trial of Crawford’s suit Mr. 
J. J. O'Brien claimed that he had let the work of blasting the tunnel where the 
injury occurred to Crawford on a contract for a certain sum, and the books of 
the construction company showed charges against Crawford for materials to be 
used by him, Also that Crawford, after the injury, had signed a receipt for pay- 
ment of money due him under such contract. It appears that a ground of defense 
‘et up in the Crawford trial was that Crawford was an independent contractor as 
to the work in which he was engaged at the time of his injury. Mr. Halloran 
ilso knew, not only from Crawford himself, but by reason of the advances made 
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by Crawford’s attorneys, Mr. Harrison and Mr. Morgan, that Crawford was 
willing to settle his claim for an amount within the $5,000 limit of the policy. 
The evidence is that the only offer of settlement which Mr. Halloran made to 
Crawford was made in the first interview when Crawford was sitting up in bed 
at his father-in-law’s home. The offer was to pay the hospital bill and to pay for 
having some dental work done and $500. Beyond this the evidence is that Mr 
Halloran refused all offers of settlement which came to him from and through 
Crawford; refused to make any counter offer; and through the company’s attor- 
ney, Mr. Morrison, let it be known to Crawford’s attorney, Mr. Morgan, that the 
casualty company was not interested in a settlement. 

We are satisfied that these facts, if they stood alone, were not sufficient to 
show that Mr. Halloran or the casualty company acted in bad faith towards the 
construction company in refusing to avail of Crawford’s willingness to make settle- 
ment. It was all compatible with the inference that he was merely unwise or 
mistaken in the light of subsequent events. The doctrine that fraud or bad faith 
are never presumed, but must be proven, is directly applicable. 

There is further testimony, however, claimed to show that Mr. Halloran 
revealed what his real attitude governing his conduct of the case was and that it 


was one of bad faith towards the construction company in statements made by 
Mr. Halloran to Mr. J. J. O’Brien: 


Halloran said he thought Crawford was badly injured. He said it would be a 
bad case to go before a jury in Arizona. He said it was a dangerous case and 
should not go to a jury; that outside firms in Arizona would have a hard time 
He said he realizedjthe man was dangerously injured and it would be a bad case 
to try. He thought the case should be settled. He said he would agree to a $3,500 
settlement, but that the Cook-O’Brien Construction Company would have to pay 
$1,000 of that settlement. (Mr. J. J. O’Brien, on behalf of the construction com- 
pany, refused to pay the $1,000.) He said that the case could be settled: it should 
never go to trial. He said, in his opinion, if the judgment was renderéd, it would 
he in excess of the $5,000 limit of the policy. Although Mr. J. J. O’Brien told 
Mr. Halloran that the construction company did not want to go to trial but 


wanted to settle and insisted that Mr. Halloran make the settlement for $3,500, 
Mr. Halloran refused. 


Whether these statements attributed to the agent in charge of the Crawford 
claim truly reflected the view of the casualty company concerning the merit of the 
claim, its understanding of the danger to which Crawford’s case subjected the 
policyholder, and the real reason for the refusal to make settlement of the claim 
within the policy limitation while the control was in the hands of Mr. Halloran, 
Was proper matter of inquiry for the jury. 

The judgment in the first trial of the Crawford case was set aside by the 
trial court because an error had been committed in bringing to the attention of 
the jury the fact that the case was defended by an insurance company. Some time 
after the death of Mr. Halloran, a Mr. Rhoades succeeded to the position as 
agent for the casualty company at Phoenix. The attorney for the casualty company 
who tried the case the first time, Mr. Morrison, also died during the period 
between the first and second trial, and Mr. J.’ Early Craig, of the law firm of 
Chalmers, Fennemore & Nairn, succeeded to the representation for the casualty 
company as to the Crawford case. The record shows that from the time of the 
first trial of the Crawford case, in July of 1926, up to the time of the second 
trial, in September of 1927, no attempt was made to settle the case with Crawford 
o1 his attorneys, but on the eve of the second trial, and immediately before impan- 
eling a jury, an offer to settle for $6,500 was made through Crawford’s attorneys. 
This opportunity to settle was not availed of. It is evident that the representatives 
of the casualty company and the construction company’s former superintendent, 
Mr. J. J. O’Brien, who were at the trial, wanted to accept the settlement, but, 
when Mr. J. J. O’Brien telegraphed the home office of the construction company 
for authority to pay the difference between the $5,000 policy limit and the $6,500 
offer, a conference was held between an officer of the construction company and 
an agent of the casualty company at Kansas City. A telegram was produced which 
the casualty company sent about the time to its attorneys who were defending the 
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Prescott, Ariz., stating: “Assured received wire stating Rhoades and Craw- 
I's attorneys trying to effect compromise stop Information we have indicates 
should be successfully defended stop Wire me immediately your opinion.” 
witnesses for the construction company say that the construction company 
rized payment of the $1,500 demanded above the $5,000 limit of the policy, 
‘ted that settlement offered be accepted, but witnesses for the casualty 
say that the opportunity to settle was lost through the fault of the con- 
ruction company in not authorizing payment of the required $1,500 excess. The 
evidence shows clearly that at the time of the second trial.the only hope of the 
ttorneys for the casualty company was for a low verdict in favor of Crawford, 
nd that they favored and recommended the acceptance of the $6,500 offer on 
ndition that the construction company would pay the surplus over the policy 
The testimony is, therefore, in sharp conflict on the question whether this 
rtunity to settle was lost through the fault of the casualty company or the 
uction company. We need not decide whether the testimony concerning the 
ire to effect a settlement of the Crawford case at the time of the second trial, 
it stood alone, would have been sufficient to uphold the verdict and judgment 
this case. At that time the casualty company was in control of the defense 
had had such control of the defense for the construction company, pursuant 
indemnity policy, for more than two years, and the whole course of its 
was within the scope of the inquiry before the jury upon the question of 
ed had faith. 

are satisfied that there was, on the whole, sufficient testimony from which 
nable men would be justified in drawing the inference that the casualty com- 
failure to setile the Crawford claim was not in good faith in the exercise 
honest discretion and judgment, but was in bad faith, in breach of the 
ed to its insured under the relationship arising from its taking control 

to the policy agreement. 


Error is assigned in the refusal of the District Court to exclude the state- 
ttributed to Mr. Halloran by the witness J. J. O’Brien to the effect that 

rd was badlv iniured: that his case was a bad case to go before a jury in 
dangerous case, and should not go to a jury; and he thought the case 

settled: and that it could be and should be settled for $3,500, etc. It 

irgued that Mr. J. J. O’Brien was incompetent to testify to these statements 
by Mr. Halloran in the course of the transactions then being carried on 

Mr. Halloran for the casualty company and Mr. J. J. O’Brien for the 
struction company, because of the provisions of the statute of Missouri where 
trial was held. That statute, it is contended, rendered Mr. J. J. O’Brien 
mpetent to testify to the transactions, hecause Mr age ge was then deceased. 
The section 1723 of the Rev. Stat. of Mo. 1929 (Mo. St. Ann. § 1723, p. 3994), 
relied on, removes the common-law disqualification of a seman in any civil suit 
proceeding at law or in equity by reason of his interest in the event of the 
same as a party or otherwise. It also provides that, in actions where one of the 
inal parties to a contract or cause of action in issue and on trial is dead, or 
shown to the court to be insane, the other party to such contract or cause of 
‘tion shall not be admitted to testify either in his own favor or in favor of any 
party to the action claiming under him. It also provides that no party to a suit 
whose righ action or defense is derived to him from one who is subject to 
the foregoing disqualifications shall be admitted to testify in his own favor, and 
it also restricts the giving of testimony by parties in suits against executors and 
idministrators. The witness J. J. O’Brien, who testified, was not shown to have 
ever had any interest in the case cr in any cause of action involved in the case, 
and was not even an employee at the time he testified. In the transaction about 
which he testified, he was acting only as the agent of the Cook-O’Brien Construc- 
tion Company. The transaction was entirely between the Cook-O’Brien Construc- 
tion Company and the Maryland Casualty Company. Mr. Halloran was simply an 
agent of the casualty company. Neither Mr. O’Brien nor Mr. Halloran were 
parties to the suit or proceeding, or to any contract or cause of action in issue 
between the casualty company and the construction company. Neither did the cause 
f action set up by the casualty company in this case, nor that set up by the 
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construction company derive to either of said companies from Mr. Halloran or 
Mr. J. J. O’Brien. Although it is ebalorately argued that the decisions of the 
Supreme Court of Missouri construing the statute are to the effect that Mr. J. J. 
O’Brien would be an incompetent witness, our review of the many cases cited 
from that state has not persuaded us that any construction has been clearly or 
consistently announced by the Supreme Court of Missouri which would exclude 
a totally uninterested person like Mr. J. J. O’Brien from testifying to transactions 
in which he never had a personal financial interest, where he manifestly had no 
hope of gain or fear of loss either on account of the transaction to which he 
testified or on account of the litigation in which his testimony is adduced. On 
tne contrary, it appears to us that under the reasoning of the Supreme Court of 
Missouri in Wagner v. Binder, 187 S. W. 1128, and Freeman v. Berberich (Mo 
Sup.) 60 $.W.(2d) 393, Mr. O’Brien’s testimony was competent in Missouri. 


Two other agents of the casualty company, the attorney Mr. Morrison, and 
a Mr. Crittenden, had died, and the same objection is urged against admission of 
statements attributed to them by disinterested witnesses. We hold the objections 
not well taken. 

[4] Error is assigned upon the refusal of the trial court to give to the jury 
instructions requested for the casualty company, upon which request the trial court 
nade the record: “The plaintiff has requested instructions from ‘A’ to ‘L’ inclu- 
sive, which the court in a large measure has given, but to the extent that any one 
of them is not given an exception is allowed the plaintiff.” By instruction F it was 
requested that the jury be instructed that there could be no finding of bad faith 
on the part of the casualty company prior to the date of the receipt of a certain 
letter, Exhibit 5, if the jury believed that the Cook-O’Brien Construction Company 
wrote the letter on or about August 3, 1925. As great insistence is put upon the 


claimed error of the trial court in refusing to sive this instruction, comment upon 
the relevant evidence is necessitated. 


There was testimony for the casualty company offered to show that the con- 
struction company was concerned about the high rate it had to pay for its 
employer’s liability insurance, and was therefore concerned to minimize the losses, 
and particularly that it did not want to settle the Crawford case, as that would be 
something more to reflect the high rate. The construction company had bought this 
insurance, as it had bought its other insurance for fifteen years, through the 
Phister Insurance Company, which was the general agent for such underwriting 
for the Maryland Casualty Company in Kansas City. There was testimony tending 
to show that officials of the construction company, in frequent communication with 
the officers of the Phister Company, made no complaint about the handling of the 
Crawford case by the casualty company, but, on the contrary, approved it. When 
the large judgment had to be paid, the construction company made a request 
directed to the Phister Company that the casualty company should share in the 
payment of the excess above the $5,000 policy limit. Mr. Phister referred the 
matter to his attorney, Mr. Harris. Mr. Harris obtained the correspondence file 
from the casualty company, and gave an opinion upon which the casualty company 
declined to make any contribution. Mr. Harris testified that he had seen in that 
file a letter signed in the handwriting of R. E. O’Brien, Secy.-Treas., of the con- 
struction company, referring to the Crawford accident, as follows: “This accident 
was caused by individual carelessness. These two employees were working at a 
considerable distance from the rest of our gangs. Before putting them on this 
work our superintendent tried them out on some other shooting and found them 
to be very careful. We hope your company will hold up any settlement with these 
men until thorough investigation has been made, and avoid paying if possible any- 
thing on the claim.” And a copy of the letter was received in evidence and was 
the letter referred to in the instruction requested. There is no question of the 
competency of this testimony or its tendency to sustain the claim of good faith on 
the part of the casualty company. On the other hand, the writer of the letter was 
on the high seas and could not be called to testify at the time of the trial. His 
letter was not addressed to the casualty company but to the Phister Company, 
and the evidence is that the Phister Company had nothing to do with the handling 
of the Crawford claim by the casualty company, and it does not appear that the 
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letter was intended for the casualty company or its claim department, or consti- 
tuted any part of any correspondence carried on between the construction company 
and the casualty company concerning the Crawford claim, nor does it appear that 
the conduct of the casualty company was in any wise affected by the letter 


As it was framed, the instruction would have required the jury to disregard 
the declarations which the casualty company’s agent, Mr. Halloran, had made to 
the construction company’s agent, Mr. J. J. O’Brien, to the effect that he 
(Halloran) knew that Crawford’s was a bad case which should be settled and 
could be for $3,500; and also the testimony that Halloran refused to settle the case 
unless the construction company would contribute $1,000 of the $3,500 necessary 
tu effect proper and desirable settlement: stich testimony being the most direct and 
persuasive testimony offered by the construction company supporting claimed bad 
faith on the part of the casualty company. But the evidence is clear that at the 
time Mr. R. E. O’Brien wrote the ietter, Exhibit 5, above, he did not know of 
the existence of this evidence of bad faith on the part of the casualty company. 
It appears from the testimony of Crawford that both before and after the date 
of the letter, Exhibit 5, he was evincing to Mr. Halloran complete willingness to 
settle the case for an amount well within the policy limit, and Halloran, not- 
withstanding his stated views of the case, was persisting in refusing to settle and 
save the construction company harmless. The state of the Crawford matter on 
the ground in Arizona and the attitude of Mr. Halloran in the case was con- 
tinuing. It is clear from Mr. J. J. O’Brien’s testimony that he had not com- 
municated the situation or the conduct of Mr. Halloran until the home officers 
of the construction company came down on the work. Mr. R. E. O’Brien, it 
appears, never was on the job in Arizona. It was impossible, therefore, that he 
could have known of Halloran’s conduct or of Halloran’s view of the matter 
upon which so much of the claim of bad faith is predicated at the time he wrote 
the letter, Exhibit 5. On the other hand, there was testimony for the construc- 
tion company to the effect that its officer Mr. Luke W. O’Brien was in frequent 
communication in Kansas City with the officers of the Phister Company, as well 
as with the Kansas City claim agent of the casualty company, and this witness 
testified at length to having made many complaints about the way in which the 
Crawford claim was being handled, of having requested leave to send some one 
down there for the construction company, and of having frequently urged that 
the case be settled. 

The issue of fact, therefore, as to what the attitude of the construction 
company was towards settlement of the Crawford claim was to be determined 
upon conflicting testimony, as well as the bearing of that attitude upon the ultimate 
isste whether the casualty company was in bad faith refusing to settle. There 
could be determination only on consideration of all the testimony, including 
the letter, Exhibit 5, and the many details and circumstances brought out in the 
testimony of the various witnesses. 


The letter, Exhibit 5, is not, in terms, a direction from the construction 
company to the casualty company not to settle the Crawford case. It contained 
a clear declaration that Crawford was an employee, and, in so far as it refers to 
negligence, the reference to “individual carelessness” is somewhat ambiguous. To 
the extent that it reflects what the attitude of the writer was at the time in 
regard to the settlement of the case, it was competent and entitled to consideration 
by the jury. But the trial court did not err in refusing to tell the jury that the 
writing of the letter proved that there had been no bad faith on the part of the 
casualty company up to that time. Such an instruction would have taken from 
the jury the right to pass upon the weight to be given to the letter and what 
inference they should draw therefrom, and, the issues being issues of fact, the 
instruction would have been erroneous. Gunning v. Cooley, 281 U. S. 90, 50 S. Ct. 
231, 74 L. Ed. 720; Baltimore & Ohio R. Co. v. Groeger, 266 U. S. 521, 45 S. Ct. 
169, 69 L. Ed. 419; Corsicana Nat. Bk. v. Johnson, 251 U. S. 68, 40 St. Ct. 82, 
64 L. Ed. 141; Asher v. U. S., 63 F.(2d) 20 (C. C. A. 8); Bank of Union v. 
Fidelity & Casualty Co. of N. Y., 62 F.(2d) 1040 (C. C. A. 8); Wabash R. Co. 
v. Lewis, 48 F.(2d) 519 (C. C. A. 8); Wisconsin & Arkansas Lumber Co. v. 
Day (C. C. A.) 35 F.(2d) 563. The whole issue as to bad faith of the casualty 
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company, not only prior to the date of the letter, but throughout the whole period 
which the casualty company had control of the case, was for the jury, and it 
was not for the trial court to define the weight to be given to a particular item 
of testimony, whether written or oral. Western Coal & Mining Co. v. Berberich, 
94 F. 329 (C. C. A. 8); Trumbull v. Erickson, 97 F. 891 (C. C. A. 8): Connecti- 
cut Mut. Life Ins. Co. v. Hillmon, 107 F. 834 (C. C. A. 8); Chicago, M. & St. 
P. Ry. Co. v. Anderson, 168 F. 901 (C. C. A. 8); Northern Central Coal Co. v. 
Barrowman, 246 F. 906 (C. C. A. 8); Louisville & N. R. Co. v. Bell, 206 F. 395 
(C. C. A. 6); Grand Trunk Ry. v. Ives, 144 U. S. 408, 12 S. Ct. 679, 36 L. Ed 
485; Rio Grande Western Ry. v. Leak, 163 U. S. 280, 16 S. Ct. 1020, 41 L. Ed. 
10; Perovich v: U. S.;.205 U.. $:°86,- 27'S. ‘Ct. 456, 51 Lh. Ed: 722; A R.-S 1. 
780; Minneapolis Gen. Elec. Co. v. Cronon (C. C. A.) 166 F. 651, 20 L. R. A. 
(N. S.) 816 (C. C. A. 8); Union Pacific R. R. Co. v. Hadley, 246 U. S. 330, 38 
S: Ct: 318, 62 L. Ed. 751. 

[5] Complaint is made of refusal to give instructions G and H requested for 
the casualty company. In substance, the requests were’ that the casualty company 
could not be charged with bad faith in not paying out the full limit of its policies 
for a settlement if it, in good faith, believed that there was a defense to the 
action of Crawford, or if there was testimony which, if believed to be true, 
would have been a defense to said action. 


Whether under policies like the present, wherein it is agreed to insure against 
claims although wholly groundless, false, or fraudulent, and to take control of 
investigation, settlement, etc., in all cases, it may be said as an abstract proposi- 
tion of law that the insurance company cannot be guilty of bad faith refusal 
to settle whenever it honestly believes there is a defense, need not be decided. 
In this case the instructions requested to be given were not applicable to the issues 
presented by the pleadings or the evidence. The defense of the casualty company 
to the set-off of the construction company was pleaded in its reply and no allega- 
tion thereof tendered the issue requested by the instructions. Nor did the testi- 
mony require submission of the issue. Three claim agents handled the Crawford 
claim on the part of the casualty company; Mr. Halloran, whose testimony has 
been commented on, Mr. Darner, who is not shown to have done or said anything 
about it, and Mr. Rhoades, who knew nothing about it until the time of the 
second trial, when he recommended the $6,500 settlement. The testimony con- 
cerning the attitude of the attorney, Mr. Morrison, who tried the case first time 
for the casualty company, is that “after the case was first filed and turned over 
to Mr. Morrison, early in November of 1925, he said he would like to have seen 
the case settled. That this kind of cases were dangerous in Arizona.” There 
was no expression by counsel to the casualty company or otherwise regarding 
legal opinion that there was a good defense. 

We think that the court properly instructed the jury upon the real issues 
actually presented in the case, as follows: 

“If you find that under all the facts and circumstances, as they were then 
known or should have been known to the Maryland Casualty Company, there 
was not a probability, a reasonable probability, that a judgment ultimately would 
be had against the Cook-O’Brien Construction Company in excess of the amount 
of coverage of the policy of insurance, or if you find that although there was 
the opportunity to make a settlement, a reasonable settlement, and although there 
was a probability, under all the facts and circumstances then known or which 
should have been known, that a judgment might ultimately be had, or would 
ultimately be had against the Cook-O’Brien Construction Company in excess ot 
the coverage, even though you find those facts to be true, if you find that the 
Maryland Casualty Company did not, in bad faith towards the Cook-O'Brien 
Construction Company, decline or refuse to make a settlement, then in either 
of those events your verdict should be for the plaintiff Maryland Casualty 
Company and against the defendant upon the issue of whether the defendant is 
entitled to a set-off in this case.” 


“If you find, * * * that there was reasonable cause to believe that in all 
probability he (Crawford) would obtain, ultimately, a judgment for a very a 
amount far in excess of the amount of coverage in this policy, against the Cook- 
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O'Brien Construction Company; and if you further find that there was an oppor- 
tunity to effect a reasonable settlement, a settlement reasonable from the stand- 
point both of the Maryland Casualty Company and of the Cook-O’Brien Con- 
struction Company, with Crawford, and a settlement within the limits of the 
coverage of the contract of insurance with the Cook-O’Brien Construction Com- 
pany, or which would not require the Cook-O’Brien Construction Company to 
pay more than the amount of its coverage—if you find that all of those facts 
existed, and if you further find that the Maryland Casualty Company declined, 
refused, to effect such a reasonable settlement—if you find that one might have 
been made—and if you further find that in so declining and refusing to effect 
such a settlement, the Maryland Casualty Company was acting not in good faith 
toward the Cook-O’Brien Construction Company, but in bad faith as to the Cook- 
O'Brien Construction Company—if you find all of those facts, then you may 
return a verdict for the defendant in this case upon its set-off against the plaintiff.” 

The requested instructions, not being applicable to the issues or the evidence, 
were properly refused. Grady v. St. Louis Transit Co. (C. C. A.) 169 F. 400; 
William Sebald Brewing Co. v. Tompkins, 221 F. 895 (C. C. A. 6); Himrod v. 
Ft. Pitt Min. & Mill Co., 238 F. 746 (C. C. A. 8); Hercules Powder Co. v. 
Rich, 3 F.(2d) 12 (C. C. A. 8); Union Pac. Ry. Co. v. Garner, 24 F.(2d) 53 
(Cc. C. A. 8); Grand-Morgan Theatre Co. v. Kearney, 40 F.(2d) 235 (C. C. A. 8); 
United States Fidelity Co. v. McCarthy, 50 F.(2d) 2 (C. C. A. 8); Kennedy Lbr. 
Co. v. Rickborn, 40 F.(2d) 228 (C. C. A. 4): Hines v. Jasko, 266 F. 336 
(C. C. A. 3); Lamson v. Beard, 94 F. 30, 45 L. R. A. 822 (C. C. A. 7); J. W. 
Bishop Co. v. Dodson, 152 F. 128 (C. C. A. 4); Toledo, St. L. & W. R. Co. v. 
Kountz, 168 F. 832 (C. C. A. 6); Boston & Maine Ry. v. Baker, 236 F. 896 
(G:C. AL Ey. 

[6, 7] It is further assigned that the set-off of the construction company was 
not pleadable in the case brought by the casualty company upon the indemnity 
agreement under the Missouri statute which reads (section 837, Rev. Stat. Mo. 
1929 [Mo. St. Ann. § 837, p. 1110]): “If any two or more persons are mutually 
indebted in any manner whatsoever, and one of them commence an action against 
the other, one debt may be set off against the other, although such’ debts are of a 
difterent nature.” 

The argument is that the construction company did not have an existing 
claim or cause of action gainst the casualty company at the time the casualty 
company instituted its action, and so there were no mutual debts to be set off 
against each other within the meaning of the statute. 

The record does not disclose that the casualty company made any objection 
at any time before trial against litigating the whole controversy between itself 
and the construction company in the one action. Upon the filing of the set-off 
by the construction company, the casualty company joined issues thereon by reply. 
The testimony was taken for a number of days upon the issue so joined, and 
it was never suggested to the trial court that there was any objection to the 
procedure until after the testimony was all in. The point is now attempted to 
be raised upon alleged error in the refusal to instruct the jury. The request was 
simply to instruct the jury “that the evidence offered by the defendant as an off- 
set against the claim set out in plaintiff's petition was no defense to such action, 
and that the jury can not allow or consider any off-set to the plaintiff’s petition.” 

If there had been merit in the point, appellant raised it too late. We are also 
satisfied that no substantial right of the casualty company was prejudicially 
affected by the litigation of the whole controversy in the one action. 28 USCA 
§ 391. It also appears that the quoted Missouri statute, as construed by the 
Supreme Court of the state, does sanction the set-off in question. Fricke v. 
Supplies Co., 220 Mo. App. 623, 288 S. W. 1000. 

[8] We find no error in permitting the Arizona statute to be read to the jury 

On careful consideration of all assignments of error, we are persuaded that 
none should be sustained, and the judgment is affirmed. 
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OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited, 
v. EMPORIA TELEPHONE CO. No. 31523. 
Supreme Court of Kansas. March 10, 1934. 
29 Pacific Reporter (2d) 1084. 
1. INSURANCE. 

Ordinarily, insurance broker is insurer’s agent for delivery of policy and 
collection of premium. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

2. INSURANCE. 

Where insurer sent policy to insurance broker for delivery to insured with 
intention that policy should be in effect but policy required payment of pre- 
mium before it would become operative broker held authorized to receive pre- 
mium (Rev. St. Supp. 1931, 40-247). 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

Syllabus by the Court. 

1. An insurance broker ordinarily is agent of the insurer for the delivery of 
the policy and the collection of the premium. 

2. Under our statute (R. S. 1931 Supp. 40—247), when an insurance broker 
delivers a policy to the insured and collects the premium he holds the premium 
in trust for the insurer. 

3. The rule, “unless otherwise agreed, authority to receive payment is inier- 
ved from authority to conduct a transaction if the receipt of payment is inci- 
dental to such a transaction, usually accompanies it, or is a reasonably necessary 
means for accomplihing it” (Rest. L. of Agency, § 71), is applicable to a trans- 
action by which an insurer sends an insurance policy to an insurance broker 
for delivery to the insured with the intention that it shall be in effect and the 
policy provides that the payment of premium is necessary for the policy to be 
in effect. 

Appeal from District Court, Lyon County; Lon C. McCarty, Judge. 

Action by the Ocean Accident & Guarantee Corporation, Limited, against 
the Emporia Telephone Company, wherein defendant filed a cross-petition. Judg- 
ment for defendant, and plaintiff appeals. 

Affirmed. 

W. S. Kretsinger, of Emporia, for appellant. 

Gilbert H. Frith, of Emporia, for appellee. 

Harvey, Justice. 

This is an action to recover the earned premium on an insurance policy can- 
celed within the term for which it was written. Defendant, contending it had 
paid for the full term, sought, by cross-petition, to recover the unearned portion 
of the premium. Trial was to the court upon an agreed statement of facts 
Judgment was for defendant, as prayed, and plaintiff has appealed. 

The petition, aside from formal matters, alleged that, at the special instance 
and request of defendant, plaintiff executed and delivered to defendant a cer- 
tain policy of indemnity insurance, that defendant failed to pay plaintiff the 
premium thereon, and by reason of such failure plaintiff canceled the policy on 
a date named, and that there is due plaintiff from defendant, for the term the 
policy was in force, the sum of $239.03, for which it prayed judgment. 

By the terms of the policy, plaintiff, the insurer, agreed (1) to insure de- 
fendant against loss by reason of liability imposed by law on account of acci- 
dental injury to its employees, (2) to investigate such accidents, (3) to pay cost 
ond expense incurred investigating and litigating them, and (4) to reimburse in- 
sured for medical expenses, all with certain limitations and exclusions. “Said 
agreements are made in consideration of the declarations forming a part hereof 
and the payment of the premium herein provided.” The “declarations” consist- 
ed for the most part of questions and answers material to the risk, with a “de- 
scription of business or work covered by this policy and classification of risk. 
+**” This set out the classification of the insured’s employees, their estimated 
remuneration for the policy term, the premium rate, and the deposit premium 
for each class of employees, and “total deposit premium $571.81.” By the terms 
of the policy, these “declarations,” the insured, “by the acceptance of this policy, 
makes and warrants to be true.” By the policy also the premium was subject to 
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adjustment at the termination of the policy, or annually, and if the premium, 
then computed as provided in the policy, should exceed the deposit premium 
the insured would pay the insurer the difference; if less, the insurer would re- 
turn the excess of the deposit premium to the insured. 

In its answer and cross-petition, defendant alleged that it paid to the plain- 
tiff the sum of $575.81, which was the premium on the policy for a term of one 
year; that plaintiff canceled the policy prior to the expiration of the year; that 
the premium for the time the policy was in force amounted to $239.03; that, hav- 
ing paid plaintiff the premium for a full year and plaintiff having canceled the 
policy, it had received no value for the unexpired term and was entitled to the 
return of $336.78, for which it prayed judgment. The reply was a general denial. 
The following is the agreed statement of facts: 

“The parties hereto agree that the following statements are facts in this 
case, and further agree that upon such statements the court may render such 
judgment as it deems right: 

“1. Plaintiff is a corporation, existing under the laws of the State of New 
York, with its post-office address in the City of New York, and as such corpo- 
ration is engaged in the business of writing and selling policies of insurance 
against loss by accident or casualty and is authorized to do business in the 
State of Kansas. That defendant is a corporation authorized under the laws of 
the State of Kansas, engaged in the business of operating telephone exchanges. 

2. That James W. St. Clair, operating under the trade name of The Emporia 
Insurance Company, is acting as an insurance broker and insurance agent in the 
City of Emporia. As an insurance broker he undertakes to obtain from com- 
panies which he does not represent as agent, policies of insurance which per- 
sons may desire. Said Jaines W. St. Clair was not an agent for the plaintiff. 

“That on or about the ——— day of ———, 1931, the Emporia Telephone 
Company desired to obtain a policy of insurance indemnifying it against loss 
through accident or casualty in connection with some work it was then doing 
and accordingly requested said St. Clair to procure such a policy. Said St. Clair 
did procure such a policy from the plaintiff on or about the ——— day of 
1931, and delivered the same to the defendant. That said defendant at the time 
paid to said St. Clair the premium thereon for a period of one year, amounting 
to $575.81, which St. Clair tailed to remit to plaintiff and which plaintiff never 
received. Said St. Clair had no specific authority from the plaintiff to receive 
or accept such premium for it. On the other hand, said St. Clair had no direc- 
tions from the plaintiff not to do so. That this was St. Clair’s only transaction 
with plaintiff. 

“4. That on or about the 15th day of February, 1932, and before said policy 
had by its terms expired, plaintiff cancelled the same. 

5. That the premium for the time said policy was in force before cancel- 
lation amounted to $239.03; that the amount of the premium for the term unex- 
pired after plaintiff cancelled the policy amounted to $336.78. 

That at the time of the cancellation of the policy plaintiff did not return 
to defendant the premium for the unexpired term. Defendant has paid nothing 
to plaintiff except the payment to St. Clair as above set forth.” 

[1] The only question before us is whether the broker, St. Clair, was 
authorized to receive payment of the premium. A broker is, of course, the 
agent of the person who employs him. For purposes which are not in conflict, 
and when authorized to do so, he may represent both parties to a transaction. 
Defendant requested the broker, St. Clair, to procure for it certain insurance, 
and thereby made him its agent for that purpose. A broker so employed usually 
's regarded as the agent also of the insurer for the purpose of delivering the 
policy and collecting the premium. Rosedale Securities Co. v. Home Ins. Co., 
120 Kan. 415, 418, 243 P. 1023. 


In East Texas Fire Ins. Co. v. Brown, 82 Tex. 631, 18 S. W. 713, 715, it was 
said: “An insurance broker is regarded as the agent for the insurer as to the 
premium, but for nothing else.” 

In Allen et al. v. G. A. Ins. Co., 123 N. Y. 6, 25 N. E. 309, 310, the question 
arose as to the authority of a broker to waive terms of a policy as to additional 
insurance. In denying such authority the court said: “* * * Noble had no 
ielations whatever with the defendant other than that he forwarded this paper 
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writing, which contained statements of the amount of insurance proposed for, 
and the privileges desired. He certainly appears to have been nothing more 
than an insurance broker, soliciting insurance business, and when, upon the 
acceptance of the risk, he received back a policy of the company for the plain- 
uff, his sole office was simply to deliver it for the company, and to collect th 
premium. * * * He was a conduit between it and the plaintiff for the delivery 
of the policy and its renewals, and the collection of the premiums; and, to that 
extent, it may be said, he was an agent. * * *’ 

In Fredman y. Consolidated Fire & Marine Ins. Co., 104 Minn. 76, 116 N. W 
221, 223, 124 Am. St. Rep. 608, it was said: “A broker was generally held to 
iepresent the company for the purpose of collecting the premiums, but he prob- 
ably had no power at common law to secure the payment of a premium; that 

he could i accept payment in anything but cash.” 

See, also, S. B. T. Mfg. Co. v. Dakota F. & M. Ins. Co., 2 S. D. 17, 48 N. W. 
310; Arthurholt v. Fire Ins. Co., Appellant, 159 Pa. 1, 28 A. 197, 199, 39 Am. St. 
Rep. 659; Am. Fire Ins. Co. v. Brooks, 83 Md. 22, 34 A. 373; Wytheville Ins. & 
Banking Co. v. Teiger, 90 Va. 277, 18 S. E. 198: United Fireman's Ins. Co. y 
Thomas (C. C. A.) 92 F. 127, 47 L. R. A. 450; Leader Realty Co. v. Markham 
163 M App. 314, 143 S. W. 1104; and cases collected in the annotation, 85 
iz. R. 749, 762, and in Decennial Digests, Insurance, §$ 186(3) 

In several of the states by statute an insurance broker is made the agent of 

€ insurer for all purposes, or for purposes other than for delivery of the policy 
and receiving payment of the premium. With no effort to make the list complete, 
see Mishiloff v. American Central Ins. Co., 102 Conn. 370, 128 A. 33; Am. Fire Ins 
Co. v. King Lumber & Mfg. Co., 74 Fla. 130, 77 So. 168; Sioux City Investment C 
v. Fire Ins. Co., 190 Iowa, 1135, 181 N. W. 446: Lauze v. Insurance Co., 74 N. H 
334, 68 A. 31; Witt Employers’ Liability Assur. Corp., 198 Wis. 561, 225 
N. W. 174 

We have no statute of that particular kind, but have one which reads: “An 
nsurance agent or broker who acts in negotiating or renewing or continuing a 
contract of insurance by an insurance company lawfully doing business in this 
state, and who receives any money or substitute for money as a premium f 
such a contract from the insured, whether he shall be entitled to an interest 

ume or otherwise, shall be deemed to hold such premium in trust for the com 
pany making the contract. If he fails to pay the same over to the com 
written demand made upon him therefor, less his commission and 

ions, to which by the written consent of the company he may be entitled, 

failure shall be prima facie evidence that he has used or applied the said 
nium for a2 purpose other than paving the same over to the company, 

on conviction thereof he shall be deemed guilty of larceny and punished 

ordingly.” R.S 193] Supp. 40—247. 

With respect to collecting premiums, this statute appears to reco 
general rule that a beuives is the agent of the insurer for the purposes 
ing a policy and receiving payment of the premium. It places him on 
basis as an agent in respect to a premium paid him by the insured 
the premium “in trust for” the insurer, and his failure to pay the same, 
his commission, to the insurer, is larceny. 

Appellant cites Pottsville Mut. Fire Ins. Co. v. Minnequa Springs Imp.., 
Use, ete., 100 Pa 137, where under facts quite similar to those here it was hel 
the insured had paid his own agent. But this holding has been greatly weakent 
by subsequent decisions. Gosch v. Firemen’s Ins. Co., Appellant, 33 Pa. Super 
Ct. 496: Riley v. Insurance Co., 110 Pa. 144, 1 A. 528; Lebanon Mutual Ins. C 
v. Erb, 112 Pa. 149, 4 A. 8; and Arthurholt v. Fire Ins. Co: Appellant, supra 

In this last case it was said: “It ought to be held that * * * by the vers 
fact of issuing a policy which requires, apparently, nothing but delivery and 
payment of premium to put it in force, the company arms every man, into whos 
hands it may come, with the power to receive its money. * * *” 

This later rule was tollowed in Peretzman v. Ins. Co. of State of Pa., 
Appellant, 258 Pa. 319, 102 A. 22, and Transcontinental Oil Co. v. Atlas A. ¢ 
278 Pa. 558, 123 A. 497. 

Appellant cites Mannheim Ins. Co. v. Hollander (D. C.) 112 F. 549 We 
think it not applicable here. It deals with a question of marine insurance, an 
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points out that, under the English usage, later embodied in an English statute 
(Marine Insurance Act 1906, § 53), the broker alone was liable to the under- 
writer for the premium. It seems the custom does not exist in the United 
States (19 Am. & Eng. Ency. of Law [2d Ed.] 979), although it may be estab- 
lished by proof (Harrison vy. Birrell, 58 Or. 410, 115 P. 141). In England that 
custom never prevailed in fire insurance, which was more on a cash basis; 
premiums usually being paid in advance. Richards on Insurance, p. 94, note 
10. Perhaps the general rule in this country is that the broker is not liable to 
the insurer for the premium unless he receives it from the insured. Columbia 
Ins. Co. v. Loeb’s Ins. Agency, 187 Ill. App. 289. But this question is not 
before us. 

Naturally the primary obligation of the insured is to pay the premium to 
the insurer. He may discharge that obligation by making the payment to 
insurer’s agent. 26 C. J. 82. Payment to a broker is sufficient if the broker 
is an agent of the company authorized to receive such payments. 32 C. J. 1199; 
14k. C. L. 962. In National Hotel Co. v. Merchants’ Fire A. Corp., 183 Ill. 
App..71, it was held: “Where an insurance company delivers its policy to the 
insured through brokers to whom the insured pays the premium, the company 
is liable on the policy though it does not receive the premium paid, where the 
facts show that it clothed such brokers with apparent authority to receive the 
premium from the insured.” 

To the same effect is Michael v. Nashville Ins. Co., 10 La., Ann. 737, where 
defendant intrusted the policy to an “itinerant broker” for delivery to plaintiff, 
who paid the premium to the broker on delivery of the policy. | ; 

Turning to the general law of agency, the latest authoritative treatise on 
that subject is by the American Law Institute. In its Restatement of the Law 
of Agency, under the subtitle, “Authorization to Receive Payment” (section 71), 
the rule is thus stated: “Unless otherwise agreed, authority to receive payment 
is inferred from authority to conduct a transaction if the receipt of payment 
is incidental to such a transaction, usually accompanies it, or is a reasonably 
necessary means for accomplishing it.” 

[2] One of the “declarations” of the policy issued in this case contains the 
statement, “Total deposit premium, $575.81.” This declaration the insured, by 
the acceptance of the policy, made and warranted to be true. Also by the terms 
of the policy the liabilities of the insurer were not to be in effect “until payment 
of the premium herein provided.” By the agreed statement of facts in this case 
the broker St. Clair procured the policy from plaintiff and delivered the same 
to the defendant. Obviousiy it was intended that the policy should go into 
effect upon its delivery. Plaintiff in this action predicates its suit upon the 
premise that it did go into effect at the time of delivery and continued in effect 
until it was canceled. Otherwise there would be no basis for an “earned” 
premium. Applying these facts to the rule above stated, the receipt of the pay- 
ment by the broker St. Clair was incidental to the transaction. It usually 
accompanies it, as is shown by the authorities previously referred to, and it was 
a necessary means for accomplishing the business therein being transacted. 
In fact, it was essential to put the policy in force. It necessarily follows, there- 
fore, that the broker St. Clair, under the general rules of agency, was authorized 
by plaintiff to receive the premium from the defendant. Having so received it, 
he held it in trust for plaintiff, under our statute (R. S. 1931 Supp. 40—247). 
Defendant, having paid the premium to one authorized by plaintiff to dleiver 
the policy and to receive the premium, is not further liable to plaintiff. 


_ It necessarily follows that the judgment of the court below should be 
affirmed. It is so ordered. 


ZALIK v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION. No. 29784. 
Supreme Court of Minnesota. Feb. 23, 1934. 
253 Northwestern Reporter 114. 


1, INSURANCE. 


In action on burglary policy, evidence of entrance of robbers with command 
‘ 


to “stick them up” coupled with fatal shooting held sufficient to make jury question 
as to whether robbery had occurred. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 
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2. INSURANCE. 

In action on burglary policy, whether there was loss of money as result of 
robbery held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. INSURANCE. 

Provision of burglary policy requiring keeping of accurate books and accounts 
held sufficiently complied with if jury, as practical men and women, could determine 
loss from books kept by insured. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Syllabus by the Court. 

1. There was sufficient proof to go to the jury on the question whether a rob- 
bery had occurred, the entrance of the robbers with a command to “stick them up” 
coupled with the fatal shooting being sufficient. 

2. The loss of the money was established ‘by direct testimony. Circumstantial 
testimony would have sufficed. 

3. Under the terms of an insurance contract where there was no liability “unless 
books and accounts are kept by the assured and the loss or damage can be accu- 
rately determined therefrom,” the lower court correctly instructed the jury that 
if, as practical men and women, they could determine the loss from the books and 
accounts then the provision was not violated. 

Appeal from Municipal Court of Minneapolis; Clyde R. White, Judge. 

Action by M. Zalik, as administrator of the estate of I. M. Zalik, deceased, 
against the Employers’ Liability Assurance Corporation. From an order denying 
its motion for judgment notwithstanding the verdict or for a new trial, defendant 
appeals. 

Affirmed. 

Orr, Stark, Kidder & Freeman, of St. Paul, for appellant. 

S. Segall, of Minneapolis, for respondent. 

Devaney, Chief Justice. 

Action brought by plaintiff as administrator to recover the sum of $200 on a 
policy of burglary insurance. After a verdict for plaintiff, defendant’s blended 
motion for judgment notwithstanding the verdict or for a new trial having been 
denied, this appeal is taken. 

I. M. Zalik on January 9, 1932, was the proprietor of a cigar and confectionery 
store at 201 Washington Avenue South, a small place of business operated in a 
single room but 20 feet square. Assisting Mr. Zalik was his son, Moses Zalik, 
the administrator herein. The owner of the store carried a policy of burglary or 
robbery insurance with the defendant company. On Saturday, January 9, 1932, I. 
M. Zalik, the owner, while in charge of the store, was fatally shot. The shooting 
occurred at about 8:30 p.m. Police officers arriving at the store shortly thereafter 
found Zalik sitting in a chair. They were told “two fellows came in there to 
hold him up” and that he was ordered to “stick them up.” Zalik died without 
giving further information. 

Sales when made in the store were rung up on a cash register, the money so 
taken in being thereafter deposited in the bank. Sales as recorded on the cash 
register tape were checked daily with cash on hand in the cash register. There 
was testimony that in addition to the money in the cash register, a sum of approxi- 
mately $200 was kept in a cigar box in a drawer beneath the cash register for 
the purpose of changing big bills and small checks. Moses Zalik said that he 
left the store at 8:15 p. m. on the evening of the robbery, that before he left he 
counted the money in the cigar box and left therein a notation in writing showing 
the amount to be $200. It was not until Sunday morning that he noticed the 
$200 was missing. Nothing else had been taken except the notation in the box. 

Defendant’s assignments of error raise the following questions: (1) Was the 
fact of the robbery established? (2) Was the existence of the money alleged to 
accounts kept by assured? 

[1] 1. Was there a robbery? The deceased just before death told the police 
that two men came in to hold him up, that they told him to “stick them up.” The 
have been taken established? (3) Can the loss be determined from books and 
purpose and the intent was by this statement robbery. The shooting was an 
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unhappy and perhaps unintended incident, which had no part in the plan of the 
robbers. The perpetrators of the crime came to rob and not to kill. It is no 
answer for the defendant to say that they may have been frightened away by the 
shooting and by the fear of apprehension. Having come to rob, and, being armed, 
they did not hesitate to kill to achieve their purpose. It is true that plaintiff has 
the burden of proving all the material elements in his case, but these necessary 
facts may be established by circumstantial evidence, a preponderance of the evi- 
» being sufficient. 9 C. J. 1100, says: 

“While the mere disappearance of certain articles covered by the policy, 
without other facts being shown, is not sufficient evidence of theft, and hence is 

sufficient to warrant a recovery on the policy, evidence of disappearance is 
entitled to considerable weight, where, in addition thereto, suspicious circumstances 
warranting a hypothesis of theft are shown.” 

Here was more than a “mere disappearance,” and more than “a hypothesis of 

eft.” As was said in Miller v. Massachusetts Bonding & Ins. Co., 247 Pa. 182, 

\. 320, 321, L.. R. A; 1915D, 615: 

“To limit the assured’s right to recovery to cases where the corpus delicti can 
be proved by direct testimony—that is, by the testimony of witnesses who saw the 
actual taking—would make the policy next to valueless.” 

The facts established in this case are sufficient to warrant a finding of robbery 
which within the definition as found in the policy was the felonious and forcible 
taking of property. 

[2] 2. It is earnestly urged that there was here no actual taking of property; 
that the evidence as to the existence of the $200 fund, said to be kept by decedent 
in the cigar box, was so improbable and so unworthy of credence as to warrant 
the trial court in refusing to submit that issue to the jury. We cannot agree. The 
cash register was unmolested, but there was testimony of the most direct character 
sto the fact of the $200 being in the cigar box 15 minutes before the fatal shoot- 
ing, and missing the following morning when the son first examined the drawer. 
Circumstantial evidence would have sufficed, here was direct and positive testimony. 
Nor is the fact that no check to ascertain the loss was made until the following 
morning either surprising or significant. Every reasonable test by examination 
was given the witness as to the loss. Under the proper instructions given by the 
court below, this question was submitted to the jury. Under familiar rules of law 
that finding of the jury must stand. 

[3] 3. Defendant relies chiefly on its claim that plaintiff did not comply with 
ne of the exclusion provisions of its contract which provides that defendant shall 
not be liable “unless books and accounts are kept by the assured and the loss or 
damage can be accurately determined therefrom.” In this small shop there admit- 
tedly was no set of books, regularly kept and from which the exact state of the 
business could be ascertained. Here the cash register tape, the check book and 
bank book, the unpaid bills and receipts, and the notations in writing in the cash 
box constituted and were the sum of decedent’s “books and accounts.” No fur- 
ther or different set of “books and accounts” so far as appears from the record 
ad ever been kept. The provision of the contract respecting the keeping of 
“books and accounts” from which the loss might be accurately determined is a 
valid and binding eee This so-called bookkeeping clause provides for no 
particular system of bookkeeping. Necessarily the system and the extent and 
nature of the books and accounts must differ as the business to which they relate 

ters. Here was the simplest set of “books and accounts” th: it it was possible to 
maintain and still permit the insured to make claim that any “books and accounts” 
were in fact maintained. Yet it sufficed his simple needs. Defendant for a period 
of six years prior to the robbery knowing of the nature and character of deced- 
ent’s business continued the insurance contract. 


One of the notations comprising a part of the “books and accounts,” to wit 
the written notation to the cigar box, was taken with the money. 
a In the case of Olson v. Great Eastern Cas. Co., 149 Minn. 353, 183 N. W. 826, 
‘2/, almost directly in point, notations (comprising a part of “books and accounts”) 
attache 1 to certain garments were stolen with the garments, and this court held 
at “it was sufficient if the books were kept in such manner that, with the assist- 
ance of those who kept them or understood the system on which they were kept, 
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the amount of purchases and sales could be ascertained, and cash transactions dis- 
tinguished from those on credit, although it might be slow and difficult to do this.” 
See Liverpool & L. & G. Ins. Co. v. Ellington, 94 Ga. 785, 21 S. E. 1006, and Beaird 
v. New Jersey P. G. Co., 157 Ill. App. 1. 

The notation respecting the amount of money in the cash box, if regularly 
kept, was a part of the “books and accounts.” It was stolen with the money. It 
was impossible to produce it. Plaintiff offered testimony as to the existence of 
such a notation made and changed from time to time to show the exact amount of 
money on hand in the cash box as distinguished from the cash register. The nota- 
tion so made by Moses Zalik on the night of the robbery, placed in the cash box 
and therefore a part of the “books and accounts” was testified to without objection, 
That testimony must stand and does not offend the rule against receiving oral 
testimony. As was said in Olson v. Great Eastern Cas. Co., 14% Minn. 353, 183 
N. W. 826, here was an ascertainment of the loss with “the assistance of those who 
kept them, or understood the system.” As the lower court said here: “You are 
not to apply it with any such strictness as that, but were books and accounts kept 
of such a character that as practical men and women you could determine from 
them accurately that there had been a loss of substantially the amount claimed 
in this case.” The question of the “books and accounts” and their application to 
the $200 loss and their sufficiency was then submitted to the jury under proper 
charge. We will not disturb the jury’s finding. 

We find that there was ample evidence to sustain the verdict of the jury on 
the controverted points that there was a (1) robbery, (2) a loss, and (3) that the 


loss could, under the facts in this case, be determined from the “books and 
accounts.” 


Affirmed. 





